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CASES 


ARGUED    AND    DETERMINED 


IN    TRB 


SUPREME  COURT  OF  JUDICATURE 


QF    THI 


STATE  OF  INDIANA, 

AT  mOIANAPOLIS,  NOVEMBER  TERM,  1860,  IN  THE  FORTY- 

FIFTH  YEAR  OF  THE  STATE. 


Pbatt  and  Others  v,  Gbaff. 


The  defendants,  by  the  style  of  Pratt  4*  ^^  wiade  their  note  to  Bowser  ^ 
Story  lor  $201,  payable  out  of  ihe  mill  and  warehouse,  as  the  payees 
might  order;  the  note  was  assigned  to  Qraff.  Suit  by  Qraff,  alleging 
that  he  demanded  payment  out  of  the  mill  and  warehouse  of  defendants, 
who  refused  to  pay,  &c.  The  defendants  answered,  that  at  all  times 
since  they  made  the  note,  they  had  been,  and  still  were,  ready  and  willing 
to  discharge  the  same,  at  their  mill  and  warehouse,  with  such  chattels  as 
they  had  therein  for  Tending  purposes.  The  evidence  showed  that  Qraff 
had  demanded  payment  in  flour,  and  had  been  answered,  that  they  had 
no  flf  ur  then  on  hand. 

Bild^  that  the  ambiguity  of  the  note  was  sufficiently  explained  by  the 
averment,  that  it  was  payable  out  of  the  mill  and  warehouse  of  the 
defendants. 

Betd,  also,  that  the  holder  of  the  note  was  entitled  to  demand  payment  in 
such  articles,  the  usual  manufacture  of  the  mill,  or  usually  kept  in  the 
warehouse,  as  he  might  elect  to  receive. 

Bddf  also,  that  the  answer  of  the  defendants  was  not  a  valid  defense  to  the 
action ;  that,  to  make  the  defense  good,  it  should  have  been  averred  that 
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Nov.  Term,  the  defendanls  M'ere  ready  to  pay,  &c.,  out  of  the  mill  and  warehouse,  in 

1860.  such  articles  therein,  for  vending  purposes,  as  the  plaintiff  should  order. 

p  Eeldf  also,  that  the  answer  of  the  defendants  to  the  demand  of  payment  in 

Y,  flour,  without  an  offer  to  pay  in  other  property,  or  in  the  article  demanded, 

Gbaff.  at  some  subsequent  reasonable  time,  was,  in  efiect,  a  refusal  to  pay  the  note. 


APPEAL  from  the  Allen  Common  Pleas. 
J^"^er  26       DAVISON,  J. — ^The  appellee,  who  was  the  plaintiff,  brought 
'  this  action  against  Pratt  dk  Co,^  alleging,  in  his  complaint, 

that  the  defendants,  on  March  10, 1868,  by  their  note  of  that 
date,  promised  to  pay  Bowser  A  Story  $201,  out  oftTie  mill 
and  wareho^ise  of  the  defendants,  as  they.  Bowser  dk  Story ^ 
should  order  it;  and  that  said  Bowser  d&  Story  afterward, 
&c.,  assigned  the  note  to  the  plaintiff. 

It  is  averred  that  after  the  assignment  on  March  26,  1858, 
the  plaintiff  demanded  and  ordered  payment  of  the  defend- 
ants, out  of  their  mill  and  warehouse ;  but  they  refused  to 
pay,  &c.  A  copy  of  the  note  was  filed  with  the  complaint, 
and  reads  thus:  ^^ Fort  Wayne^  March  10,  1858.  Due 
Bowser  <&  Story  201  dollars,  to  be  paid  out  of  th^  mill 
and  warehouse,  as  said  Bowser  dk  Story  may  order  it." 
(Signed)  ''Pratt  A  CoP 

Defendants  answered  by  eight  paragraphs.  The  first  is  a 
general  traverse;  demurrers  were  sustained  to  the  second, 
third,  fifth,  and  eighth;  and  upon  the  fourth,  sixth,  and 
seventh  issues  were  made.  The  Court  tried  the  cause,  and 
found  for  the  plaintiff;  and,  having  refused  a  new  trial,  ren- 
dered judgment,  &c. 

The  errors  assigned,  so  &r  as  they  are  noticed  in  the  appel- 
lant's brief,  i-elate:  1.  To  the  suflSciency  of  the  complaint; 
2.  To  the  action  of  the  Court  upon  the  demurrer  to  the  third 
paragraph  of  the  answer ;  and  3.  To  the  refusal  to  grant  a 
new  trial. 

As  has  been  seen,  the  note  promises  to  pay  "out  of  the 
mill  and  warehouse,  as  the  payees  may  order,"  without  desig- 
nating the  particular  mill  and  warehouse  out  of  which  pay- 
ment was  to  be  made.  Hence,  it  is  argued  that  the  note  is 
ambiguous ;  and,  being  so,  the  complaint  is  defective,  because 
it  fails  to  aver  extrinsic  facts  suflScient  to  explain  the  am- 
biguity.  This  position  is  not  well  taken.  It  is  averred,  "  that 
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the  note  was  to  be  paid  out  of  the  mill  and  warehouse 

defendants,  and  that  the  plaintiffi  demanded  and  otoe^<|  g  fl  jPJf'Y. 

fiuch  payment,  and  they  refused  to  pay,"  &c.    The  averment      Pbatt 

thus  made,  it  seems  to  us,  renders  the  complaint  a  sufBcienI 

cause  of  action.    It  explains  the  ambiguity,  by  showing  that 

the  mill  and  warehouse  of  the  defendants  were  intended  by 

the  contract.    And  if,  as  alleged,  they  refused  to  pay  on 

demand,  the  plaintiff's  right  of  action  at  once  accrued. 

The  third  paragraph  of  the  answer  alleges,  "  that  defend- 
ants, at  all  times  since  they  made  the  note,  have  been,  and 
fitill  are,  ready  and  willing  to  discharge  it,  at  their  mill  and 
warehouse,  with  such  chattels  as  they  have  therein  for  vend- 
ing purposes.'^  This  is  not  a  valid  defense  to  the  action. 
As  we  construe  the  note,  the  plaintiff  was  entitled  to  payment 
in  such  articles  of  property,  the  usual  manufacture  of  the 
mill,  or  usually  kept  in  the  warehouse,  as  he  might  elect  to 
receive.  2  Phil.  Ev.  4  Am.  Ed.  p.  746,  note  1.  For  aught 
that  appears  in  the  defense,  the  defendants  may  have  been 
ready,  &€.,  to  discharge  the  note,  in  articles  of  property  of  their 
own  choice,  and  not  in  such  as  the  plaintiff  elected  to  receive 
in  payment.  To  render  the  defense  effective,  it  should  have 
averred  that  the  defendants  were  ready,  &c.,  to  pay  the  note 
"out  of  the  mill  and  warehouse,"  in  such  property  therein 
"for  vending  purposes"  as  the  plaintiff  should  order,  and 
that  the  plaintiff  had  not  attended  at  the  place  of  payment 
and  given  such  order.  Chipman  on  Cont.  101. — Johnson  v. 
Baird,  3  Blackf.  182. 

Upon  the  trial,  the  plaintiff  gave  in  evidence  the  note  with 
the  indorsement,  and  then  produced  a  witness,  who  testified 
that  "  he  called  on  the  defendants,  at  their  warehouse,  with 
the  note,  and  demanded  its  payment  of  them  in  flour ;  when 
they  replied  '  that  they  had  no  flour  then  on  hand.' "  At  the 
time  of  this  demand,  there  appeared  to  be  a  large  quantity 
of  other  goods  in  the  warehouse ;  but  to  whom  they  belonged, 
witness  did  not  know.  Tliis  was  all  the  evidence.  Was  it 
sufficient  to  sustain  the  verdict?  The  evidence  allows  the 
inference,  that  the  person  who  made  the  demand,  having  the 
note  in  his  possession,  was  the  authorized  agent  of  the  plain- 
tifil    Indeed,  his  authority  as  such  agent  was  not  questioned 
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Nov.  Term,   by  the  defendants :  and  from  their  reply  to  the  demand  "  of 

I860.      payment  in  flour,"  it  may  be  readily  inferred  that  that  was 

DicKEBsoN    one  of  the  articles  usually  manufactured  in  the  mill,  or  usually 

TusNEB.     '^^P*  ^  ^^^  warehouse.    But  it  is  said,  that  the  evidence  was 

unauthorized  by  the  averments  in  the  complaint     We  think 

otherwise.    The  reply  of  the  defendants  to  the  demand,  viz: 

"  that  they  had  no  flour  then  on  hand,"  without  an  offer  to 

pay  in  other  property,  or  in  the  article  demanded,  at  some 

subsequent  reasonable  time,  was,  in  effect,  a  refiisal  to  pay 

the  note.    The  court,  sitting  as  a  jury,  has  so  construed  the 

facts  presented  by  the  evidence,  and  we  are  not  inclined  to 

disturb  its  conclusions. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  5  per  cent, 
damages  and  costs. 

William  S.  Smiths  William  M.  Crane^  2?.  H,  Colerioh^ 
and  Z.  2f.  Ninde^  for  the  appellants. 
M.  JenJcinson^  for  appellee. 
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DicKERsoN  and  Others  v.  Tubneb  and  Another. 

When  the  drawee  of  a  bill  of  exchange  accepts  the  bill,  the  presumption  is 
that  he  has  funds  of  the  drawer,  in  his  hands,  to  the  amount  of  the  bill ; 
but  that  presumption  may  be  rebutted. 

The  drawee  may  show  that  he  accepted  and  paid  the  bill  for  the  accom- 
modation of  the  drawer ;  and,  then,  the  law  will  imply  an  undertaking, 
on  the  part  of  the  drawer,  to  indemnify  the  acceptor,  who,  on  such  implied 
obligation,  may  have  his  action  against  the  drawer. 

If  one  of  several  drawers  of  a  bill  joins  in  it  as  principal,  and  the  others  as 
sureties  for  him,  and  tlic  drawee,  with  a  knowledge  of  these  facts,  accepts 
and  pays  it,  and  without  any  fund«  of  the  drawers  in  his  hands,  there  is 
an  implied  oblipration  on  the  i)art  of  all  the  drawers — sureties  as  well  as 
principal,  to  indemnify  him ;  and  he  may  have  his  action  against  them 
all,  as  for  mone}"^  paid  to  their  use. 

When  a  party  objects  to  a  ruling  of  the  Court,  and  does  not  follow  up  his 
objection  by  taking  an  exception  to  such  ruling,  the  objection  is  waived. 

The  grounds  of  objection  to  the  admi.ssion  of  evidence  must  appear  to  have 
been  presented  to  the  Court  below  or  the  objection  will  not  be  noticed 
in  this  Court 
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APPEAL  from  Warrick  Common  Pleas.  Nov.  Term, 

Davison,  J. — ^This  was  an  action,  by  the  acceptors  of  a  ^Q^O. 
bill  of  exchange  against  the  drawers.  James  Turner  and  Dickerson 
Edward  Wilson  were  the  plaintiflfe,  and  Charles  Dickerson^  Turner. 
Franklin  JBethel  and  Chester  Bethel  were  the  defendants. 
The  complaint  alleges,  substantially,  these  facts :  On  Feb-  jVovCTnUcr  25. 
ruary  3,  1855,  Chester  Bethel^  one  of  the  defendants,  was 
indebted  to  the  plaintiffs  $830,  on  account  of  previous  deal- 
ing between  them  and  an  old  mercantile  firm  of  SJielhy  <& 
Bethel,  of  which  he,  Chester  Bethel,  had-  been  a  member. 
To  secure  the  payment  of  this  indebtedness  to  the  plaintiflfe, 
he  procured  the  firm  of  Dickerson,  Bethel  <&  Co.,  of  which 
he  was  then  a  member,  to  draw  a  bill  of  exchange,  for  $830, 
on  the  plaintilSs,  and  payable  to  one  Thomas  Bethel.  The  de- 
fendants, Charles  Dickerson  and  Franklin  Bethel  were  also 
members  of  the  firm  of  Dickerson,  Bethel  cfe  Co.,  when  the 
bill  was  drawn.  The  bill  is  dated  Fehruary  3,  1855 — 
was,  on  that  day*,  accepted  by  the  plaintiffs,  and  was  after- 
wards indorsed,  by  the  payee,  to  the  said  Chester  Bethel, 
who  indorsed  it  to  certain  persons  doing  business  under  the 
name  of  Twitchel  <&  Co.  At  the  time  the  bill  was  drawn, 
accepted  and  indorsed,  it  was  well  known,  and  understood  by 
all  the  parties,  that  Dickerson,  Bethel  (&  Co..  the  drawers, 
had  no  funds  in  the  hands  of  the  plaintiffs;  that  Chester 
Bethel  became  a  party  to  said  bill  for  the  purpose  of  continu- 
ing his  liability  to  the  plaintiffi  for  the  $830  due  them  from 
Shelby  dk  Bethel ;  and  that  Charles  Dickerson  and  Frank- 
lin Bethel  became  parties  to  the  same  bill  as  the  sureties  of 
Chester  Bethel,  who,  it  was  agreed,  should  pay  and  take  up 
the  bill  when  it  became  due  and  payable.  It  is  averred  that 
the  defendants  wholly  failed  to  pay  the  same  at  maturity, 
and  that  on  June  5,  1855,  it  was  duly  protested  for  non- 
payment, of  which  the  defendants  had  due  notice.  And  fur- 
ther, it  is  averred  that  the  plaintifls,  in  order  to  save  their 
credit,  were  compelled  to,  and  did,  pay  the  bill  to  Twitchel 
dk  Co.,  to  whom  it  had,  as  above  stated,  been  indorsed.  • 
Wherefore  the  plaintiffi  demand  $990 — the  amount  specified 
in  the  bill  with  interest,  &c.  Defendants  demurred  to  the  com- 
plaint, but  their  demurrer  was  overruled  and  they  excepted. 
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Nov.  Term,  Upon  this  ruling  the  inquiry  arises :  Whether,  upon  the 
I860,      case  made  by  the  complaintj  the  plaintiffi  are  entitled  to 

DicKEBsoN  recover?  When  the  drawee  of  a  bill  of  exchange  accepts  the 
Turner.  ^^''  ^^^  presumption  is  that  he  has,  in  his  hands,  funds  of  the 
drawer,  to  the  amount  stated  on  its  face ;  but  that  presump- 
tion may  be  rebutted.  The  drawee  may  show  that  he  accepted 
and  paid  the  bill  for  the  accommodation  of  the  drawer,  and, 
then,  the  law  will  imply  an  undertaking^  on  the  part  of 
the  drawer^  to  indemnify  the  acceptor,  who,  on  such  implied 
obligation,  may  have  an  action  against  the  drawer.  Edwards 
on  Bills,  &c.,  pp.  379 — 532.  This  exposition  is,  no  doubt, 
correct,  and  the  result  is,  the  complaint  is  not  defective,  be- 
cause it  shows,  aflSrmativoly,  that  the  drawees,  when  they 
accepted  the  bill,  had  no  funds  of  the  drawers  in  their  hands, 
and  that  they  paid  the  bill,  when  it  matured,  with  their  own 
funds.  But  it  is  assumed,  by  the  appellants,  that  this  action 
is  upon  the  bill  itself,  and  not  upon  an  implied  undertak- 
ing, by  the  drawers,  to  **  indemnify  the  acceptors,"  and, 
hence,  they  insist  that  the  plaintiffi  have  misconceived  their 
remedy.  We  think  otherwise:  As  we  construe  the  com- 
plaint, the  action  is  not  upon  the  bill,  but  is  founded  on  an 
implied  promise  arising  out  of  the  facts  alleged.  Again,  it  is 
argued  that  Chester  Bethel^  one  of  the  drawers,  was  princi- 
pal in  the  bill ;  agreed  to  pay  it  when  due,  and  is  alone  liable 
to  the  acceptors;  that  Charles  Diokeraon  and  Franklin 
Bethel^  the  other  defendants,  being  in  no  wise  connected 
with  that  agreement,  are  not  liable  in  this  action.  This  posi- 
tion is  not  correct.  Whether  they  were  or  not  so  connected 
can  not,  in  our  judgment,  vary  their  liability.  It  is,  however, 
averred  in  the  complaint,  and  admitted  by  the  demun-er,  that 
these  defendants  "  became  parties  to  the  bill  as  sureties  of  Chea- 
ter BethelP  And  it  is,  to  some  extent,  questionable  whether 
against  them,  as  sureties,  there  is  an  implied  promise  to 
refund  the  money  paid  by  the  plaintiflfe.  Upon  this  point 
there  have  been  various  adjudications,  but  the  weight  of  them 
*  seems  to  accord  with  the  position,  that  such  sureties  are  liable 
upon  an  implied  promise  to  refund.  Suydara  v.  Wesifal^ 
2  Denio,  205,  is  precisely  in  point.  In  that  case,  a  bill  of 
exchange  was  drawn  by  several ;  one  of  whom  joined  in  the 
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bill  as  surety  for  the  others,  who  procui-ed  it  to  be  discounted,  Nov.  Term, 
before  acceptance,  for  their  own  benefit;   and  the  drawee,      I860. 
with  a  knowledge  of  these  facts,  accepted  and  paid  the  bill   Dickebson 
without  funds  of  any  of  the  drawers  in  his  hands.    Ildd^  that     rp„  J' „„ 
he  might  recover  the  amount  against  all  tJie  drawers,  in 
an  action  for  money  paid  to  tlieir  use.    Nelson  v.  Dicbois^ 
13  Johns.  175.    We  are  of  opinion  that  the  demurrer  was 
not  well  taken. 

The  defendant's  answer  contains  a  general  traverse,  and 
three  special  defenses.  The  third  and  fourth  raise  no  material 
question  in  the  case.  To  the  second  a  demurrer  was  sus- 
tained, and  the  defendants  amended;  but  that  defense,  as 
amended,  is,  in  substance  and  effect,  the  same  as  the  one 
originally  filed:  hence,  the  decision  on  the  demurrer  will 
not  be  noticed ;  because  the  defendants,  in  this  instaQce,  had 
the  fbll  benefit  of  their  original  defense,  though  it  was  ad- 
judged,  on  demurrer,  to  be  insufficient  The  defense,  as 
amended,  alleges  "  that,  at  the  time  the  bill  was  drawn  and 
accepted,  the  plaintiffi  were  indebted  to  Thomas  Bethel,  the 
payee ;  that  it  was  drawn,  solely,  for  the  accommodation  of 
the  plaintiffs,  who  accepted  and  delivered  it  to  said  Thomas 
Bethel^  in  payment  of  their  indebtedness  to  him;  and  the 
defendants  aver  that  they  never  promised  to  pay  said  bill  to 
the  plaintiff,  nor  did  they,  in  any  wise,  become  liable  to 
them,  <fec.''  To  this  the  plaintiff  replied,  substantially,  thal^ 
the  bill  was  not  drawn  for  their  accommodation,  but  was 
drawn,  accepted,  and  indorsed  for  the  purposes  and  uses  set 
forth  in  the  complaint,  and  that  the  defendants  did  promise 
to  pay,  &c.  A  demurrer  to  this  reply  was  correctly  over- 
ruled. The  issues  were  submitted  to  a  jury,  who  found  for 
the  plaintiff,  and  the  Court,  having  denied  a  motion  for  a 
new  trial,  rendered  judgment,  &c. 

Upon  the  trial,  the  plaintiffs  offered  in  evidence,  the  tran- 
script of  a  judgment  by  default,  obtained  by  them,  against 
these  defendants,  in  the  Warriek  Circuit  Court,  prior  to  the 
commencement  of  this  suit.  It  appears  that  that  judgment 
was  for  the  same  demand  now  in  suit,  and  had  been  replevied, 
but  was  afterward  set  aside,  on  motion,  and  the  action  in 
which  it  was  obtained,  dismissed.     An  objection    to  the 
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Nov.  Term,  introduction  of  this  evidence,  was  made  and  overruled ;  but 
I860,      no  exception  was  taken.    The  decision  thus  made  is  not, 
The  State  therefore,  properly  before  us,  because  "where  a  party  objects 
Manlt      ^  *  ruling  of  the  Court,  and  does  not  follow  up  his  objec- 
tion, by  taking  an  exception  to  such  ruling,  the  objection  is 
waived."     Vance  v.  Cowing^  13  Ind.  460»    And  there  is  still 
another  reason  why  the  decision  of  the  Court,  in  admitting 
the  evidence,  can  not  be  assigned,  for  error.    The  grounds  of 
the  objection  to  its  admission  do  not  appear  to  have  been 
presented  to  the  lower  Court.     Huston  v.  Huston^  4  Ind.  139, 
We  do  not,  however,   perceive  any  effective  bearing  the 
admitted  evidence  could  have  had  on  the  trial  of  the  cause ; 
and,  if  it  be  considered  as  stricken  out,  there  is  still,  in  the 
record,  evidence  sufficient  to  sustain  the  verdict.    Parker 
V.  TJie  State,  8  Blackf.  244. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent* 
damages,  and  costs. 

Jones  <&  Blythe  and  Johnson,  for  appellants. 
A,  Z.  Pohinson,  for  appellees. 
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The  State  on  the  relation  of  Biddingeb  v.  Manly  and 

Others. 

Errors  of  law  occurring  during  the  trial,  in  the  admission  of  improper  testi> 
mony,  must  be  assigned  in  the  motion  for  a  new  trial ;  or  they  will  not  b& 
considered  by  this  Court. 

After  the  Court  has  rendered  final  judgment  for  the  sale  of  property  attached, 
it  is  too  late  for  the  attachment  defendant  to  claim  it  as  exempt  from  sale. 

If  the  attachment  defendant  can  not  have  hi^  property  set  apart  as  exempt, 
when  the  attachment  is  levied  and  before  final  judgment,  he  may  certainly 
set  up  his  claim,  to  hold  the  property  exempt  from  sale,  as  a  defense  to 
the  attachment. 


Monday,  APPEAL  from  the  Franklin  Common  Pleas. 

Nomnber  2  .      Borden,  J. — Action  by  the  appellant  against  the  appeUoes 
upon  a  constable's  bond.    Biddinger,  the  relator,  was  sued 
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before  a  justice  of  the  peace,  and   bis  property  attached,  Nov.  Term, 
upon  an  aflSdavit  of  the  plaintiff,  that  he  was  removing  or      1q60. 
aboQt  to  remove  his  property  subject  to  execution,  out  of  the  The  State 
State,  not  leaving  enough  to  satisfy  the  plaintiff's  claim.    He      manlt. 
appeared  to  the  action,  and,  upon  the  trial  thereof,  judgment 
was  rendered  against  him,  and  the  attached  property  ordered 
to  be  sold.    An  order  of  sale  was  issued  upon  the  judgment, 
and  the  property  was  accordingly  sold.    The  complaint  avers, 
that  after  the  rendition  of  the  judgment  and  the  issuing  of 
the  order  of  sale,  and  before  the  sale  of  the  property,  the 
relator,  being  a  resident  householder  of  the  county,  and  not 
having    $300    worth    of   property,    demanded    of   Manly^ 
the  constable  executing  the  process,  to  have  the  attached 
property  set  off  to  him  as  exempt  from  sale.     This  was 
refused  by  the  constable,  and  the  present  suit  is  brought  to 
recover  damages  for  such  refusal.    Trial,  verdict,  and  judg- 
ment for  the  defendants. 

Errors  are  assigned  upon  the  rulings  of  the  Court  upon 
questions  as  to  the  admissibility  of  testimony,  and  upon 
instructions  given  to  the  jury,  and  the  refusal  of  the  Court  to 
instruct  as  asked. 

The  rulings  in  relation  to  the  evidence  were  not  made  a 
ground  of  the  motion  for  a  new  trial,  consequently  no  question 
is  properly  before  us  in  relation  to  those  rulings.  Kent  v. 
Lawson^  12  Ind.  R.  675.  Instructions  were  given,  and 
others  refused,  in  relation  to  the  meaning  of  the  phrase,  "  resi- 
dent householder,"  as  used  in  the  statute  exempting  $300 
worth  of  property  from  execution.  We  deem  it  unnecessary 
to  inquire  whether  any  error  was  committed  in  giving  or 
refusing  charges,  as  the  case  was  with  the  defendants,  irre- 
spective of  the  question  whether  the  relator  was  a  resident 
householder  or  otherwise.  We  do  not  decide  whether  an 
oflBcer  having  served  a  writ  of  attachment  can  be  required  to 
set  off  to  a  defendant  entitled  to  it,  the  amount  of  property 
allowed  by  law  as  exempt  from  execution,  before  the  suit  in 
which  the  attachment  issued,  has  proceeded  to  final  judgment. 
Such  is  not  the  case  made  by  the  complaint.  Here,  the 
claim  to  have  the  property  exempted  was  made  afler  the  Court 
had  ordered  it  to  be  sold,  and  we  think  the  officer  was  justified 
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Glbsteb 

V. 

Gibbon. 


Koy.  Tenn,  in  refusing  to  accede  to  the  demand.  The  order  for  the  sale 
I860,  of  the  property  was  a  final  judgment,  beyond  which  the  oflScer 
was  not  required  to  look,  and  behind  which  the  relator  could 
not  go,  in  order  to  assert  his  right  to  claim  the  property  as 
exempt  from  sale.  If  the  proper  practice  be  for  the  officer 
serving  the  attachment,  upon  proper  demand,  to  set  apart  to 
the  debtor  such  property  as  may  be  exempt  from  execution, 
then  he  only  returns,  as  attached,  such  as  is  not  thus  exempt, 
and  such  only  is  ordered  to  be  sold  upon  final  judgment 
against  the  defendant.  If,  however,  such  be  not  the  proper 
practice,  and  if  the  officer  can  not  thus  be  required  to  deter- 
mine, at  his  peril,  whether  the  defendant  is  entitled  to  hold 
the  property  as  exempt,  the  remedy  of  the  debtor  is  suffici- 
ently plain.  He  may  set  up  his  claim,  to  hold  the  property 
as  exempt  from  sale,  in  the  Court  from  which  the  attachment 
issues,  as  a  defense  to  such  attachment.  Collins  v.  NicJiola^ 
7  Ind.  R.  447. — Cooper  v.  Reeves^  13  Ind.  R.  63.  If  neither 
of  these  courses  be  pursued,  but  final  judgment  be  rendered 
against  the  defendant,  and  the  attached  property  ordered  to 
be  sold,  we  think  it  too  late  for  the  defendant  to  set  up  a 
claim  that  the  property  is  exempt  from  sale  for  his  debts. 

Per  Curiam. — ^The  judgment  is  affirmed  with  costs. 

George  Holland  and  C,  C  Binkley^  for  appellant. 

Litoien  Barbour  and  John  D.  Howland^  for  appellees. 


Clesteb  v.  Gibson  and  Others. 


Monday, 
November  26. 


In  proceedings  for  the  partition  of  lands,  the  interlocutory  decree  for  partition 
and  the  appointment  of  commissioners,  docs  not  constitute  a  final  judg- 
ment ;  and  no  appeal  can  be  taken  to  this  Court  till  the  coming  in  of  the 
report  of  the  commissioners. 

APPEAL  from  the  Grant  Common  Pleas. 
Per  Curiam. — This  was  a  complaint  for  partition  of  real 
estate.  Clester  was  the  defendant  below,  and   Gibson  and 
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others,  the  plaintiffs.    The  issues  were  submitted  to  a  jury ;  Nov.  Term, 
verdict  for  the  plaintifls.     Defendant  moved  for  a  new  trial;      1860. 


bat  his  motion  was  overruled,  and  he  excepted,     Tliereupon,  McAllisteb 
the  court  ordered  partition,  &c,,  and  appointed  commissioners         ^' 
to  make  it,  who  were  directed  to  repoi't  at  a  subsequent  term,  apolis,  &c. 
Defendant   appeals  to  this  Court.      We  have  often  decided  Railroad  Co. 
that  an  order  for  partition,  and  the  appointment  of  com- 
missioners to  make  partition,  do  not  constitute  a  final  judg- 
ment in   the  cause,  and   that,  until  the  coming  in  of  the 
report  of   the  commissioners,   there  is   no  appeal    to    the 
Supreme  Court.     Griffin  v.  Griffin^  10  Ind.  170. — Cook  et 
al,j.  KnicJcerhncker^  11  Ind.  230. — Hunter  v.  Miller^  Id.  356. 
It  follows,  that  the  appeal  in  this  case,  must  be  dismissed. 

Appeal  dismissed  with  costs. 

J.  Brcnonlee^  for  appellant. 

haac  Van  Decanter  and  James  F.  McDowell.^  for  appellee. 


#■!•♦     «-^. 


McAllister  v.  The  Indianapolis  and  Cincinnati  Kail- 

BOAD  Company. 

The  appellee  was  authorized  by  her  charter  to  coTLstnict  a  railroad  from 
Latorencebarg  to  Indianapolia^  by  way  of  Oreensburfff  with  a  branch  from 
the  latter  place  to  Mil/ord.  The  appellant,  a  citizen  of  Milfard^  made  an 
unconditional  subscription  to  the  stock  of  the  company,  and  paid  it  out ; 
the  company  pn)mising,  lliat  the  branch  should  be  made  to  Milford ;  which 
bad  not  been  done  at  the  commcMiccment  of  this  suit.  I'he  appellant  took, 
and  still  holds,  his  certificate  of  stock  without  any  offer  to  cancel,  or 
assign  it  to  the  company.     Suit  by  appellant  to  recover  the  money  paid. 

Edd,  that  the  parol  promi.se  to  construct  the  branch  to  Milford,  could  not 
be  proven  as  a  part  of  the  written  contract  of  sul)scription  ;  and  hence,  the 
money  paid,  could  not  be  recovered  on  the  ground  of  a  breach  of  contract 

Edd,  aliio,  that  a  recovery  could  not  bo  had  on  the  ground  of  fraud  :  the 
parol  promise  and  representation  Ixjing,  under  the  circurastinces,  no  more 
than  the  expression  of  an  existing  intention  to  make  the  branch. 

Beld^  also,  that,  under  the  circumstances,  the  company  was  not  liable  to  repay 
the  money. 
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^Tkr  0™'       APPEAL  from  the  Decatur  Circuit  Court. 
-'^^^^'  Perkins,  J.— Tliis  was  a  suit  by  McAllisUr^  against  the 

McAllisteb  Indianapolis  and  Cincinnati  Railroad  Company  to  recover 

The  Indian-  ^^^^  money  alleged  to  have  been  paid. 

AP0H8,  &c.        The  complaint  contained  a  number  of  paragraphs,  stating 
'  the  game  cause  of  action  with  a  little  variation.  ^ 

Monday,  They  all  allege,  substantially,  that  the  railroad  company 

'  had  a  charter  for  a  railroad  from  Lawrenceburg  to  Chreens- 
iurg^  with  the  right  to  construct  a  branch,  or  extension  of  the 
road,  from  Greensburg  to  Milford.  That  the  plaintiff  took, 
and  paid  out  stock  in  that  company  to  the  amount  of  $406, 
and  81  cents,  upon  promises,  representations,  &c.,  that  the 
branch  or  extension  should  be  built ;  that  this  money  was 
paid  in  1849 ;  that  the  branch  to  Milford  had  not  been  con- 
structed, but  abandoned,  and  that  the  road  had  been  ex- 
tended to  Indianapolis.  The  written  subscription  was  not  set 
out.  This  suit  was  commenced  in  1857,  eight  years  after  the 
alleged  subscription  and  payment  of  the  money. 

The  defendant  answered,  that  all  the  paragraphs  in  the 
complaint  were  for  the  recovery  of  one  and  the  same  sum  of 
money,  which  was  paid  to  the  defendant  under  the  following 
circumstances,  viz :  in  May^  1849,  the  ''  plaintiff  subscribed 
in  the  stock  book  of  the  defendant  for  a  certain  number  of 
shares  of  her  capital  stock ;  and,  afterward,  on  divers  days 
and  times  between  the  time  of  making  said  subscription  for 
stock  and  the  commencement  of  this  suit,  paid  the  defendant 
for  the  stock  so  taken,"  the  amount  named  in  the  plain- 
tiffs complaint,  and  received  the  proper  certificate  therefor, 
and  still  holds  the  same. 

The  defendant  further  answered,  "that  the  plaintiff,  as  such 
stockholder  in  said  railroad  company,  participated  in  the  man- 
agement and  business  of  said  company,  voting  at  elections, 
&c.,  from  the  time  of  his  said  subscription  during  all  the  time 
the  road  was  in  progress,  and  till  after  all  changes,  &c.,  had 
been  made,  and  had  full  knowledge,  &c.,  no  objection  being 
alleged  to  have  been  uttered,  &c." 

Tlie  plaintiff  replied,  "  that  he  paid  said  sum  of  money  in 
the  answer  stated ;  but  that  he  paid  it  while  the  defendant 
was  prosecuting,  or  pretending  to  prosecute,  the  construction 
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of  her   said  railroad   from    Greenshirg^   aforesaid,   west  to  Nov.  Term, 
Milftrrd^  &c.,  as  stated  in  his  complaint  herein  [that  is,  that      I860. 
such  construction  was  promised,  not  entered  upon];  and  upon  McAujstbr 
the  faith  of  the  assurances  of  said  defendant,  that  she  would  ^^^  i^ndu^^. 
construct,  and  put  the  same  in  operation  from  Oreenshurg  to   apolis,  &c. 
Milfard;  and  he  avers  that  he  paid  no  part  thereof  after  the  I^ailroadCo. 
abandonment  of  said  road  to  Mil  ford;  that  he  never  assented 
to  the  abandonment." 

To  this  reply  a  demurrer  was  sustained ;  and  final  judg- 
ment was  given  for  the  defendant. 

In  the  reply,  the  plaintifi",  as  will  be  seen,  abandons  all 
objections  to  the  extension  of  the  road  to  Indianapolis^  but 
rests  his  cause  on  the  failure  of  the  company  to  construct  the 
Milford  branch ;  and  to  that,  therefore,  our  examination  will 
be  limited. 

This  case  is  presented  by  the  pleadings,  thus;  the  rail- 
road company  has  a  chai'ter  for  a  railroad  from  Lawrence- 
hurg^  on  the  Ohio  river,  to  Indianapolis^  including  a  branch 
to  Milford,  Greensburg  is  on  the  route  of  the  main  line ; 
and  while  that  portion  of  said  line  between  the  Ohio  river 
and  Greensburg  is  being  constnicted,  the  plaintifi*  makes  a 
simple,  unconditional  subscription  to  the  capital  stock  of  the 
company,  and  pays  it  out ;  the  latter  representing  and  promis- 
ing, that  a  branch  is  to  be  extended  to  Milford;  which  prom- 
ise, at  the  time  of  the  commencement  of  this  suit,  is  unfulfilled. 
The  plaintiff  still  retains  his  stock,  which  had  been  issued  to 
him  by  the  company,  having  made  no  offer  to  cancel  it,  or 
assign  it  to  the  company.  Under  such  circumstances,  will 
an  action  lie  to  recover  back  the  money  paid  for  the  stock? 

If  so,  upon  what  ground  ? 

It  will  not  lie  upon  the  ground  of  breach  of  contract ;  for 
the  plaintiff  can  not  prove  the  parol  promise  to  construct  the 
branch,  as  a  part  of  the  conti'act  of  subscription.     Railsback 
V.  TTie  Liberty^  i&c.  Company^  2  Ind.  666. 

Tliis  is  a  marked  feature,  distinguishing  the  case  at  bar 
from  that  of  Jexoett  v.  The  Lawrenceburg^  i&o.  Company^  10 
Ind.  639. 

The  suit  will  not  lie  upon  the  ground  of  fraud;  for  the 
verbal  representations  and  promises  relied  upon,  could  not, 
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Nov.  Term,  nnder  the  circumBtances  of  the  case,  amount  to  more  than  the 
— -__!_  expression  of  an  existing  intention  to  construct  the  branch ; 
"McAllistkb  and  could  not  have  been  understood  to  amount  to  more ;  for  the 
The  Indian-  ^™^  ^^^  ^^  construction  had  not  then  arrived,  and  would  not 
APOLTs,  (fee.  till  the  main  line  was  completed  to  Oreenshurg ;  and  who 
AiLBOAB  Co.  j^^  ^^^  know,  as  matter  of  general  information,  the  uncer- 
tainty incident  to  the  construction  of  railroads.  They  are 
generally  constructed  through  loans ;  and  how  often  are  com- 
panies unexpectedly  disappointed  in  obtaining  them.  Again, 
they  are  in  charge  of  directors  elected  from  year  to  year  by 
the  stockholders ;  and  these  must  be  governed,  to  a  greater 
or  less  extent,  by  the  exigencies  and  expediencies  of  the  times, 
where  no  binding  contract  controls. 

And,  further ;  this  it  not  a  suit  for  damages ;  it  is  for  the 
money  paid  upon  a  contract ;  it  goes  upon  a  rescission ;  and 
can  it  be  maintained  while  the  plaintiff  retains  his  stock? 
Must  not  the  parties  be  placed  in  statu  quo  f  Should  not 
the  plaintiff  have  offered  to  surrender  his  certificate,  and 
assign  his  stock  to  the  company,  or  otherwise  cancel  it  upon 
the  books  ? 

Tliis  point  does  not  appear  to  have  been  raised  in  Jewett  v. 
The  Lawrencehurg^  &c.  Company^  supra^  and  we  need  not 
decide  it  here. 

Can  this  suit  be  maintained  upon  the  general  proposition, 
that  a  railroad  company  is  bound  to  proceed  as  fast  as  possible, 
and  construct  all  the  line  or  lines  of  railroad  authorized  by 
its  charter,  at  the  hazard  of  losing  its  stockholders  and  letting 
its  organization  fall  to  pieces?  Or,  are  these  matters  first  for 
the  discretion  of  the  corporation ;  and,  secondly,  in  case  of 
great  abuse,  for  the  mandates  of  a  Court  of  equity  ? 

Counsel  have  not  named  this  as  a  ground  on  which  to  main- 
tain the  present  action,  and  could  not  rely  upon  it,  because  the 
record  docs  not  show  that  the  company  has  been  able,  or  could 
have  obtained  the  means  to  construct  the  branch,  and  we  shall, 
therefore,  leave  the  question  where  it  is. 

The  company  is  not  disabled  yet  to  construct  the  branch. 

Pe)'  Cu7*ia7n. — ^Tlie  judgment  below  is  affirmed,  with  costs. 

J.  S.  Scohey^  and  ^Vill  Ciimhach^  for  appellant. 

James  Oavhi  and  Oscar  B,  Ilord^  for  appellee. 
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(1)  The  attorneys  for  appellant,  assumed  the  position,  that  the  change   Nov.  Term, 
made  in  the  charter  of  the  company,  after  the  subscription  of  appelhmt  was       1860. 
mide,  by  which  the  road  was  extended  from  Greemhurg  to  Indianapoiis,      T 
was  such  an  abandonment  of  the  original  objects  of  incorporation,  as  enti-  y 

tied  him  to  repayment  of  his  subscription  money  ;  he  not  having  consented  EDasBTON. 
to  the  change.  The  following  authorities  were  cited  in  support  of  this 
position.  Carlisle  v.  Tnre  Haute,  cj-c.  BaUroad  Co,,  6  Ind.  R.  316 ;  Fisher 
t.  EvansviUe,  4^.  BaUroad  Co.,  7  Ind.  R.  407 ;  Sparrow  v.  Same,  Id. 
369 ;  McCray  v.  Junction  Bailroad  Co.,  9  Ind.  R.  358 ;  Redfleld  on  Rail- 
ways Pl  91-96 ;  Jewett  v.   The  Law.   ^c.  Bailroad    Co.,   10  Ind.  R.  539. 

(2)  The  attorneys  for  appellee  assumed  the  positions  following ;  and  cited  in 
support  thereof  the  authorities  appended  to  each. 

A  stockholder  ispresumed  to  know  the  provisions  of  the  company  charter. 
Wighi  V.  Shelbi/  Bailroad,  16  Ben.  M.  R.  4;  Sparrow  v.  EvansviUe,  4^. 
Bailroad  Co.,  7  Ind.  369. 

A  stockholder  is  not  dischai^ed,  by  any  addition  to,  or  alteration  o^  the 
charter,  however  great,  unless  it  virtually  subvert  the  corporation,  or  destroy 
its  identity.  The  Northern  Bailroad  Co.  V.  Miller,  10  Barb.  R.  260 ;  8(^ien- 
edady,  4'C.  Plank-road  Co.  v.  Thateher,  1  Keman  R.  102;  Bu^.  and 
New  York  City  Bailroad  Co.  v.  Dudley,  4  Eeman  R  336.  But  in  this 
case,  the  power  to  amend  was  reserved  in  the  charter,  and  no  injury  is 
shown  to  have  resulted  to  the  stockholders.  Smead  v.  Indianapolis,  4^. 
Bailroad,  11  Ind.  R.  105 ;  Fierce  on  Raiht)ad  Law,  78-93 ;  Redfleld  on 
Railways,  95.  The  appellant  is  estopped  to  deny  the  legality  of  the  amend- 
ment, by  acquiesing,  for  four  years,  in  the  change,  and  by  exercising  the 
rights  of  a  stockholder.  Barnes  v.  Ferine,  2  Eeman  R.  18 ;  EaU>n  v. 
AspinwaU,  6  Smith  (N.  Y.)  R.  119 ;  Deposit  and  General  Ufe  Insurance 
Co.  V.  Ayscough,  37  Eng.  L.  &  E.  R.  56. 


•■  ••' 


BuTLEE  and  Another  v.  Edgekton. 

A.  sold  to  B.  two  bonds  of  the  Cincinnati  and  Chicago  Bailroad  Con^ny, 
for  $500-  each,  payable  on  the  1st  of  May,  1859,  at  Cincinnati,  in  the 
State  of  Ohio,  to  John  McLean,  a  citizen  of  that  place,  with  10  per  cent 
interest ;  which,  by  the  law  of  that  State,  was  a  legal  rate  of  interest  A. 
guaranteed  to  B.  the  payment  of  the  bonds  according  to  their  tenor. 
Subsequently,  and  before  the  maturity  of  the  bonds,  A.  took  them  up, 
substituting  his  own  agreement  to  pay  to  B.  the  principal  and  interest  of 
the  bonds,  as  by  his  guaranty  he  was  already  bound  to  do  in  case  of 
de&ult  by  the  company. 
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Nov.  TertOif   Suit  bj  B.  upon  this  agreement 
1860.      S^df  that  when  the  complaint  specially  sets  out  the  consideration  of  the 
agreement  sued  on,  a  general  answer  of  want  of  consideration  is  included 


UTLEB  jjj  ^^  general  denial. 

Edoerton.    ^^  <dso,  that  as  all  the  evidence  that  could  have  been  given  under  such 

an  answer,  was  admissible  under  the  general  denial,  the  judgment  will 
not  be  reversed  for  the  failure  to  reply  to  it 

Held,  also,  that  the  cetum  of  the  bonds  to  A*  constituted,  prima  faaet  a  good 
consideration  for  the  instrument  sued  on,  irrespective  of  their  validity  or 
invalidity. 

Mdd,  also,  that  the  bonds,  being  payable  in  Okioy  are,  at  common  law,  to  be 
regarded  as  made  in  that  State ;  and  that  our  statute,  which  provides  that 
railroad  companies  may  dispose  of  their  bonds  at  such  rate  of  interest  as 
is  allowed  by  the  laws  of  the  State  where  such  contract  is  made  (Rev. 
Stat  1852,  vol.  1,  p.  417),  has  not  changed  this  rule  as  to  railroad  com- 
panies. 

Edd,  alsO)  that  the  reservation  of  10  per  cent  interest  in  the  bonds  being 
valid,  and  not  usurious,  by  the  law  of  Ohio,  the  guaranty  of  A.  was  also 
valid ;  and  the  agreement  sued  on,  being  merely  substituted  as  a  security, 
was  not  tainted  with  usury. 

Edd,  also,  that,  in  reality,  the  iostrument  sued  on  amounts  but  to  an  agree- 
ment to  pay  a  given  sun^  of  money,  being  the  amount  of  principal  and 
interest  of  the  bonds. 

j^^l^  26       APPEAL  from  the  Wayne  Circuit  Court 

Pbbkins,  J. — Suit  by  Edgerton  to  recover  the  amount  due 
upon  an  instrument  reading  as  follows : 

"  Tenth  Month,  31st,  1857. 
This  is  to  certify  that  we,  Nathan  Oeorge  and  William 
Butler^  of  Wayne  county,  State  of  Indiana^  having  sold  to 
Walter  Edgerton^  oi  Henry  county,  State  aforesaid,  on  the  30th 
of  tenth  month,  1854,  two  five  hundred  dollars  real  estate 
mortgage  bonds  on  the  Cincinnati  and  Chicago  Railroad 
Company^  drawing  10  per  cent,  interest  per  annum,  payable 
half  yearly,  and  due  the  Ist  of  May^  1859  {Butler  and 
Meredith^  trustees),  and  at  the  time  entered  into  an  obligation 
to  secure  to  the  said  Walter  Edgerton  the  payment  of  the  said 
interest  as  it  should  come  due,  and  the  bonds  themselves 
when  they  should  become  due ;  and  desiring  to  avail  ourselves 
of  the  privilege  of  disposing  of  said  bonds,  for  which  we 
have  been  standing  accountable,  before  tlie  arrival  of  the  said 
Ist  of  May^  1859,  have  taken  the  said  bonds  of  the  said 
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Edgerton^  and  do  hereby  promise  to  pay  the  sum  of  one  Nov.  Term, 
thousand  dollars,  to  the  said  Walter  Edgerton^  or  order,  on  or      1860. 


before  the  1st  ofjifih  month,  1859;  and  also  to  pay  to  him  the     Bdtlbb 

same  interest  that  would  have  accrued  on  said  bonds ;  that  is,    ^    ^• 

£doebton. 
10  per  cent,  per  annum ;  and  to  pay  it  up  every  half  year  from 

the  date  of  this  obligation. 

'*  William  Butler. 

^^  N'atTian  GeorgeP 

The  complaint  sets  out  specially  the  consideration  for  which 

the  instrument  was  given,  besides  furnishing  a  copy  of  the 

instrument. 

Breach,  by  non-payment,  alleged. 

The  defendant  answered : 

1.  By  general  denial. 

2.  By  a  general  allegation,  that  the  instrument  was  executed 
without  any  consideration  therefor. 

This  paragraph  was  included  in  the  general  denial,  as  the 
complaint  specially  set  out  the  consideration.  And  if  evi- 
dence to  contradict  the  statement  of  the  consideration  con- 
tained in  the  agreement  could  have  been  given  under  the 
special,  it  could  have  been  under  the  general  paragraph. 
The  special  paragraph,  therefore,  might  have  been  rejected 
on  motion.  ,  It  added  nothing  to  the  defense.    Ind.  Dig.  655. 

3.  Other  paragraphs  set  up  illegality  in  the  bonds  mentioned 
in  the  instrument,  and  others  still,  usury,  which,  it  is  claimed, 
also  taints  the  instrument  sued  on. 

The  plaintiff  replied ;  ^'  that  the  said  several  bonds  in  the 
agreement  in  his  complaint  specified  and  sued  on,  and  the 
several  sums  of  money  therein  set  forth,  and  the  interest 
thereon  payable  semi-annually,  were  and  are,  by  the  agreement 
of  the  parties  thereto,  made  payable  at  the  office  of  the  Ohio 
lAfe  Insurance  and  Trust  Company^  in  Cincinnati^  in  the 
State  of  Ohio ;  and  that  John  McLean^  the  payee  of  said 
several  bonds,  at  the  time  of  the  execution  of  said  bonds, 
was,  and  ever  since  has  been,  and  still  is,  a  citizen  and  resi- 
dent of  the  State  of  07iio^  and  said  city  of  Cincinnati :  That 
heretofore,  to  wit,  on  tlie  14th  day  of  March^  1850,  the  Gen- 
eral Assembly  of  the  State  of  Ohio  passed  an  act  of  said  State, 
in  the  words  and  figures  following,  tliat  is  to  say: 
VoiXV.— 2 
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Nov.  T«tn, 

1860. 

BUTLEB 

V. 

EoaSBTON. 


'  An  act  to  amend  an  act  entitled  an  act  fixing  the  rate  of 
interest,  passed  January  12,  1824,  and  all  laws  on  tliat  sub- 
ject, passed  Match  14,  1850,  took  effect  May  1, 1850. 

'Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Ohio^  That  the  parties  to  any  bond,  bill,  promissory 
note,  or  other  instrument  for  the  payment  or  forbearance  of 
money,  may  stipulate  therein  for  interest  receivable,  upon  the 
amount  of  such  bond,  bill,  note  or  other  instrument,  at  any 
rate  not  exceeding  10  per  centum  yearly.' 

''And  the  plaintiff  avers  that  said  act  of  the  General 
Assembly  of  the  State  of  Ohio^  became  the  law  of  the  State 
of  Ohio^  on  the  1st  day  of  -3/ay,  1850,  and  at  the  date  of  the 
execution  of  said  several  bonds,  and  their  negotiation,  and 
for  six  years  thereafter,  so  remained  the  law  of  said  State, 
wherefore,  &c." 

The  cause  was  tried  by  tlie  Court,  and  there  was  judgment 
for  the  plaintiff  for  the  amount  specified  in  the  instrument, 
with  interest  at  10  per  cent. 

Before  proceeding  to  the  main  questions  in  the  cause,  we 
may  dispose  of  one  of  practice. 

There  was  no  reply  to  the  paragi*aph  of  the  answer,  above 
set  out,  averring  generally  a  want  of  consideration ;  and  it 
is  claimed  that  there  was  a  trial  without  an  issue,  and  that 
such  trial  constitutes  an  error,  for  which  the  judgment  must 
be  reversed. 

As  all  the  evidence  that  could  have  been  given  under  the 
paragraph  in  question  was  admissible,  as  we  have  seen,  under 
the  general  denial,  a  case  is  not  presented  for  the  application 
of  the  rule  reversing  a  judgment  for  the  want  of  an  issue  at 
the  trial. 

Again :  this  error  was  not  assigned  as  a  ground  for  the 
motion  for  a  new  trial ;  and  if  going  to  trial  without  an  issue 
is  an  error  occurring  at  the  trial,  it  is  waived  by  omitting  to 
assign  it  as  a  cause  for  a  new  trial.  Kent  v.  Lawson^  12  Ind. 
675.    This  point  we  suggest,  but  do  not  decide. 

Further :  trial  without  an  issue,  is  not  one  of  the  errors 
assigned  upon  the  record  in  this  Court. 

We  now  advance  to  the  two  main  questions  in  the  caufl^j 
which  are : 
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1.  Was  the  ioBtrainent  sued  on  executed  upon  a  valid  eon-  Nov.  Term, 


sideratioD  f 

2.  Is  the  instrument  usurious  ? 

The  consideration  of  the  instrument,  was  the  surrender,  by 
the  promissee  in  it,  to  the  promissors,  of  railroad  bonds  which 
tiie  latter  had  sold  (and,  as  we  must  presume,  received  the 
pay  for),  to  the  former,  guaranteeing  their  payment.  Such 
return  constituted,  prima  facie^  a  good  consideration,  irre- 
spective of  the  validity  or  invalidity  of  the  railroad  bonds. 
The  case  of  Wrtffht  v.  Huffhes^  13  Ind.  109,  will  meet  every 
view  that  can  be  taken  of  that  at  bar  on  the  question  of  con- 
sideration, as  to  the  principal  of  the  bonds ;  and  if  the  10 
per  cent.,  which  the  instrument  provides  for,  is  to  be  regarded 
as  simply  a  part  of  the  aggregate  amount  to  be  paid  for  the 
return  of  the  bonds,  it  is  covered  by  the  same  case ;  but  if  it 
is  to  be  regarded  as  interest  for  the  forbearance  of  money, 
then  it  will  become  necessary  to  inquire  into  its  legality. 
For  the  present  we  will  so  regard  it,  and,  hence,  make  the 
inquiry  suggested. 

From  the  contract  sued  on,  we  learn  that  the  railroad  bonds 
m  question  drew  10  per  cent,  interest.  By  the  replication, 
we  learn  that  they  were  payable  in  phio^  to  a  citizen  of  that 
State. 

Tliese  bonds,  being  payable  in  Ohio^  were,  by  the  common 
law,  governed  by  the  law  of  that  State.  They  were,  in  legal 
effect,  made  in  that  State — they  were  Ohio  contracts.  Cox  v. 
ne  United  Slates^  6  Pet.  172. — Boyle  v.  Zaoharie^  Id.  636. — 
See,  Everett  v.  Vendryes^  19  New  York  Rep.  436,  and 
ShanJdin  v.  Cooper^  8  Blackf.  41 ;  which,  doubted  as  cases 
between  indorsers  and  indorsees,  are  good  law  as  between 
holders,  and  makers,  and  acceptors.  Byles  on  Bills,  Ami- 
Ed.  top.  p.  444,  is  in  point. 

Has  our  statute  chafiged  this  law  as  to  railroad  companies  ? 
It  enacts  that  they  may  borrow  money,  and  may  issue  and 
dispose  of  their  bonds  for  the  sums  borrowed,  "  at  such  rate 
of  interest  as  is  allowed  by  the  laws  of  the  State  where  such 
contract  is  made."  We  think  this  means,  where  such  contract 
is,  in  legal  effect,  made.  "What  else  can  it  mean  ?  The  cor- 
poration being  located  in  this  State,  must  be  presumed  to  have 


1860. 


BxTTIiSA 
V. 

Edgerton. 
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Butler 

V. 

Edgebtok. 


Nov.  Term,  its  oflSce,  its  seal,  &c.,  here,  and  to  do  its  business,  and  make  its 
1860.  *  contracts  here;  but  still,  these  contracts  are,  it  is  assumed  in 
the  statute,  to  have  force  and  effect  according  to  the  laws  of 
other  States.  How  can  this  be,  except  it  is  by  regarding 
those  made  to  be  performed  in  other  States,  as  being  con- 
tracts of  such  States ;  or  do  the  words,  "  where  such  contract 
is  made,"  relate  to  the  verbal  negotiation,  and  have  no  refer- 
ence to  the  place  where  the  bond  for  the  money  advanced 
is  executed  ?  If  so,  it  is  averred  in  this  case,  that  the  bond 
was  made  payable  in  Ohio^  to  John  McLean^  a  citizen  of 
Ohio ;  and  it  would  be  presumed,  in  the  absence  of  any  thing 
appearing  to  the  contrary,  that  the  agent  of  the  company  had 
negotiated  with  him  in  Ohio  for  the  loan.  At  all  events,  such 
fact  could  be  proved  under  the  issues.  The  evidence  is  not 
in  the  record.  We  must  presume  it  sustains  the  judgment. 
As  to  what  is  to  be  considered  the  place  of  the  contract,  see 
Cook  V.  Litchfield,  5  Sandf.  (N.  Y.)  Rep.  330. 

The  bonds,  then,  we  must  hold  valid,  both  as  to  principal 
and  interest ;  and  when  Butler  and  George  sold  and  guar- 
anteed them,  and  received  their  pay,  they  made  a  legal  con- 
tract. That  contract  has  not  been  rescinded.  Butler  and 
George  have  not  refunded  to  Edgerton  the  money  he  paid  on 
it.  A  rescission  was  not  desired;  but  Butler  and  George 
desired  simply,  to  substitute  another  obligation  for  its  per- 
formance on  their  part,  which  Edgerton  accepted.  In  this 
view,  the  whole  agreement  would  seem  to  be  valid. 

But  in  reality,  it  amounts  but  to  an  agreement  to  pay  a 
sum  of  money,  being  the  amount  that  would  be  due,  includ- 
ing principal  and  interest,  on  certain  bonds,  and  at  the  times 
when  the  same  installments  became  due. 

Per  Cu7*iam. — We  think  the  judgment  should  be  affirmed, 
with  5  per  cent,  damages  and  costs. 

0.  P.  Morion,  C(i!eh  B.  Smith,  F.  Eihhey,  and  WatU  J. 
Smith,  for  appellants. 

J.  S.  Nexoman  and  0.  Nexoman,  for  appellee. 
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Nov.  Tenn, 
PiBTLB  V.  The  State.  1860. 


Eltzboth 
APPEAL  from  the  Sullivan  Common  Pleas.  v. 

Per  Curiam. — ^There  was  no  proof  in  this  case,  that  the    Webster. 
offense  was  committed  in  the  county  where  it  was  prosecuted,  jToven^  26. 
nor  where  it  was  committed. 

The  judgment  is  revei'sed.    Cause  remanded  for  a  new  trial. 

S.  Coulson^  and  S.  B.  Ilammill^  for  appellant. 

/.  E,  McDonald^  Attorney-General,  and  A.  Z.  Roache^  for 
the  State. 


*  m  w^  •• 


Eltzroth  v.  Websteb.  ,55  ^21 


146    S94 


A.  recoyered  judgment,  and  sued  out  execution  thereon,  against  B,,  a  resi- 
dent hotiseholder  of  the  county,  who  gave  up  certain  property  to  the  officer 
upon  the  writ,  and  executed  a  delivery  bond  therefor.  Afterward,  and 
before  the  day  of  sale,  he  claimed  the  property  as  exempt  from  execution, 
but  the  officer  refused  to  set  it  apart  to  hiq,  and  sold  it.  Suit  by  B.  to 
recover  the  property,  on  the  ground  that  it  was  exempt  from  sale  on 
execution. 

Heli^  that  the  execution  of  the  delivery  bond  did  not  estop  B,  from  setting 
up  his  claim  to  have  the  property  set  apart  to  him,  as  exempt  from,  exe- 
cution, at  any  time  before  sale. 

Hdd,  also,  that  the  giving  up  of  the  propert}*^  to  the  officer  on  the  writ,  was 
not  a  waiver  of  his  right  afterward  to  claim  it  as  exempt 

APPEAL  from  the  Grant  Circuit  Court.  Monday, 

Hakna,  J. —  Webster  recovered  a  judgment,  and  sued  out-^<'«'«^^  26. 
an  execution  thereon,  against  Eltzroth^  who  gave  up  cer- 
tain property  to  the  officer  upon  the  wiit,  and  executed  a 
delivery  bond  therefor.  Afterward,  and  before  the  day  of 
Bale,  he  claimed  the  property  as  exempt  from  execution.  The 
claim  was  refused  by  the  officer,  and  the  property  sold ;  the 
execution  plaintiff  being  the  purchaser.  Eltzroth  was  a 
resident  householder.  These  facts,  among  others,  were 
agreed  to  on  the  trial ;  and  Eltzroth  offered  to  prove  that  he 
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Not.  Tenn,  had  not  three  hundred  dollars  worth  of  property,"  from  the 
looQ'      time  of  the  recovery  of  the  judgment  to  the  day  of  sale. 
Bltzboth    The  evidence  was  excluded.    Eltzroih  brought  this  suit  to 
Wkmteb.    r^^^v®^  *^®  possession  of  the  property,  so  sold.    Verdict  and 
judgment  against  him.     The  instructions  of  the  Court  were 
to  the  effect,  that  an  execution  defendant  has  the  right  to  claim 
the  benefit  of  the  exemption  law,  at  any  time  before  the  sale 
of  property,  unless  he  waives  it;  that  giving  up  property  on 
an  execution,  or  executing  a  delivery  bond  therefor,  after 
levy,  estops   the  execution  defendant  from  assorting  such 
claim ;  and  is  also  a  waiver  of  that  right.    We  are  asked  to 
determine  whether  this  construction  of  the  statute  is  correct. 
In  The  State  v.  Melogue^  9  Ind.  196,  it  was  strongly  inti- 
mated, that  the  statute  contemplated  a  levy  before  the  exe- 
cution defendant  could  avail  himself  of  the  benefits  of  the 
exemption  law.     It  certainly  was  not  the  intention  of  the  law- 
makers, that  after  such  levy — perhaps  of  aU  a  man  might 
possess  for  the  comfort  or  sustenance  of  his  family  —  he 
should  be  deprived  of  the  opportunity  to  retain  the  possession 
of  it,  by  the  execution  of  a  delivery  bond,  until  the  question 
of  his  right  to  have  it  exempt  should  be  determined.     We 
are,  therefore,  of  opinion  that  the  execution  of  such  a  bond 
would  not  estop  him  from  setting  up  his  claim  at  any  time 
before  sale.     And,  as  the  levy  has  to  be  .made,  we  are  not 
able  to  perceive  any  good  reason  why  the  &ct  that  the  pro- 
perty was  given  up,  should  be  considered  a  waiver  of  the 
right  to  claim  it  as  exempt  from  sale. 

Per   Curiam,  —  Tlie  judgment  is  reversed^  with  costs. 
Cause  remanded,  &c. 
A.  Steele^  and  H.  2>.  Thompson^  for  appellant. 
Isaac  Van  Devanter^  and  James  F.  McDowell^  for  appellee. 
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Beabl  V.  Smith. 

A  pleading  stricken  ont  on  motion  is  not  in  the  record,  unless  pat  in  hy 

bill  of  exceptions. 

APPEAL  from  the  Randolph  Circuit  Court. 

Per  Curiam. — In  this  case,  the  bill  of  exceptions  says 
that  certain  evidence  was  all  the  evidence ;  but  it  shows  on 
its  face  that  it  does 'not  contain  it  all.  Items  of  evidence 
given  are  not  copied  into  the  bill. 

A  pleading  stricken  out  on  motion  is  not  in  the  record, 
unless  put  in  by  bill  of  exceptions.  Saunders  v.  Heaton 
et  al.,  12  Ind.  20. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

7!  M.  Brovm^  for  appellant. 

J.  Smithy  for  appellee. 


Not.  Term, 

1860. 

The  Ikdiama 

Cbntbal 
Kailwat  Go. 

V. 

BaAi«.iT. 

Monday, 
November  26. 


•  ••  » 


The  Indiana  Ceni'kal  Railway  Company  v.  Bkadley  and 

Others. 

Li  October^  1854,  B.  and  P.  recovered  judgment  against  the  BaUway  Com* 
fony,  in  an  action  founded,  as  to  one  paragraph  of  the  complaint,  upon  a 
contract  entered  into  with  the  Bailway  Company,  in  Aprilt  1852 ;  and  as 
to  another  paragraph,  upon  a  claim  for  work  and  labor.  The  action  was 
referred,  upon  an  agreement  waiving  all  pleadings  after  the  complaint, 
and  providing  for  the  settlement  of  all  matters  of  dispute  between  the 
parties,  whether  included  in  the  complaint  or  not.  Report  by  the  referee, 
and  judgment  accordingly  for  B.  and  P.  Execution  was  sued  out  upon 
the  judgment,  and  a  levy  made  upon  lands  of  the  company.  The  lands 
were  appraised,  under  the  K.  S.  1852,  at  their  &ir  cash  value,  and  were 
sold  at  two-thirds  of  the  appraisement  The  rents  and  profits  were  not 
appraised.  After  the  sale  of  a  portion  of  the  lands  levied  upon,  those 
remaining  unsold  not  being  sufficient  to  satisfy  the  residue  of  the  judg- 
ment, the  sheriff  levied  upon  other  lands,  and  sold  them  first  Suit  by 
the  Bcdlway  Company  to  set  aside  the  sales  made  on  the  execution. 


15b  23 
135  506 
186    690 
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Nov.  Term,    Eeldt  t^^at,  as  it  does  not  appear  whether  the  evidence  hefore  the  referee  was 

1860.  confined  to  the  matters  in  controversy  arising  out  of  the  contract  of  Aprils 

m      T„  -  1852,  or  whether  evidence  was  given  as  to  other  matters  in  controversy 

Central         between  the  parties,  the  appraisement  law  in  force  at  the  rendition  of  the 

Bail  WAT  Go,     judgment  should  control :  if  it  was  subject  to  appraisement  at  all,  a  point 

^'  not  raised. 

ffeldt  <^^)  that  the  sheriff  should  have  levied  upon  enough  property  in  the 
first  instance  to  have  satisfied  the  executipn;  but  not  having  done  so, 
it  was  his  duty  to  do  so  in  a  reasonable  time  thereafter,  and  there  was 
no  abuse  of  his  discretion  in  offering  it  for  sale,  whether  in  the  order  of 
levy  or  not 
ndd,  also,  that  the  rents  and  profits  of  the  lands  levied  upon  should  have 
been  appraised,  and  this  not  having  been  done,  the  sales  were  void. 

Monday,  APPEAL  from  the  Marion  Circuit  Court 

Hanna,  J. — ^This  was  a  proceeding  to  set  aside  the  sale  of 
certain  lands,  by  the  sheriff,  upon  execution.  There  waa 
judgment  for  the  defendants.  Tlie  points  made  are:  1.  That 
the  sale  was  for  two-thirds,  when  it  should  have  been  for  the 
full  appraised  value ;  2.  That  the  appraisement  was  illegal ; 
and  3.  Tliat  the  property  first  levied  upon  should  have  been 
first  sold. 

The  judgment,  under  which  the  sale  was  made,  was  ren- 
dered at  the  Octoher  Term,  1854,  of  the  Marion  Circuit 
Court.  The  suit,  which  resulted  in  said  judgment,  was 
originally  instituted  upon  a  "contract  between  Bradley  cfe 
Prall^  and  said  appellant,  entered  into  on  April  7,  1852. 
The  first  paragraph  of  the  complaint,  in  that  case,  was 
founded  upon  alleged  breaches  of  that  contract.  The  second, 
was  for  work  and  labor,  &c.  Tlie  contract  itself,  was  for  the 
construction  of  the  road  of  the  appellant.  That  case  was 
referred  without  any  pleadings,  other  than  the  complaint. 
Tlie  agreement  to  refer  the  case  was  as  to  "  all  matters  in 
controversy  therein,  and  all  matters  in  controversy  between 
the  parties,  of  every  nature  and  kind  whatsoever."  Tlie 
order  of  the  Court  in  referring  the  case,  shows  that  the 
parties  appeared  and,  "waive  all  pleadings  herein,  except  the 
complaint,  and  agree  that  each  party  may  adduce  proof  in 
reference  to  all  mattera  in  controversy  between  the  parties, 
whether  included  in  the  complaint  or  not." 
The  first  point  presented  is,  that  the  appraisement  law  in 
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force  at  the  date  of  the  contract— to-wit :  April  7,  1862—  Not.  Term, 
should  control  the  sales  under  the  judgment.    This  position      lo60« 
IB  resisted,  on  the  ground  that  there  is  nothing  in  the  record  The  Indiana. 
of  that  original  cause  showing  that  the  report  of  the  referee,  r^^^^co 
and  the  judgment  of  the  court,  were  based  upon  the  special  v. 

contract ;  but  that  they  might  have  been  founded  upon  proof    ^^^^^^^• 
adduced  in  reference  to  matters  in  controversy,  other  than 
those  nientioned  in  that  complaint.    No  proof  was  offered, 
if  such  could  have  been  admitted,  as  to  that  point,  other 
than  the  record. 

The  answer,  in  this  case,  set  up  the  record  of  the  reference, 
report,  judgment,  &c. 

We  are  of  opinion,  as  the  "jurisdiction  of  the  referee^ 
under  the  submission,  was  limited  only  by  the  course  of 
evidence,  beyond  the  matters  alleged  in  the  complaint,"  7  Ind. 
51 ;  and  as  that  evidence  was  not  in  the  record,  Id.  58 ;  that 
therefore  we  are  not  informed  as  to  whether  the  evidence 
before  the  referee  was  confined  to  the  matters  in  controversy, 
arising  out  of  the  contract  of  April^  1852,  or  whether  evi- 
dence was  given  as  to,  and  the  report  and  judgment  based 
upon,  other  matters  in  controversy  between  the  parties.  It 
follows  that  the  appraisement  law  in  force  at  the  time  of  the 
rendition  of  the  judgment  should  control.  (If  it  was  subject 
to  appraisement  at  all,  a  point  not  raised.)  Hunt  v.  Oregg^ 
8  Blackf.  108. 

By  the'  statute  then  in  force,  2  R,  S.  1852,  137,  property 
was  required  to  be  appraised  at  the  cash  value  thereof,  and 
could  not  be  sold  on  execution  for  less  than  two-thirds  of  that 
appraisement. 

The  argument  urged  under  the  second  point  made,  is  that 
the  appraisement  was  at  the  "cash  value,"  adopting  the 
language  of  the  law  of  1852;  and  not  at  the  "fair  value,"  in 
pursuance  of  the  law  of  1843. 

The  conclusion  we  have  arrived  at,  as  to  the  first  question, 
precludes  the  necessity  of  examining  whether  these  are  con- 
vertible terras. 

The  third  point  is  not  well  taken.  The  appraised  value 
of  the  property  first  levied  upon  was  about  $19,000.  The 
amount  of  the  execution  was  over  $26,000.    All  the  prope^ 
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Nov.  Term,  first  levied  upon  was  not  sold  at  the  first  sale ;  before  the 
1860.      balance  was  sold,  another  levy  was  made,  and  property 


EwiNo  included  in  the  second  levy  was  sold  before  that  balance. 
RoBBsON  ^^  ^^  ^^  hardship  in  this.  The  oflScer  should  have  levied 
upon  enough,  in  the  first  instance,  to  have,  apparently,  been 
sufficient  to  satisfy  the  execution ;  as  he  did  not,  it  was  clearly 
his  duty  to  do  so  in  a  reasonable  time  thereafter ;  and  until 
he  had  levied  upon  enough,  at  its  reasonable  value,  to  satisfy 
the  writ,  we  can  not  perceive  that  there  was  any  abuse  of  his 
discretion  in  offering  it  for  sale,  whether  in  the  order  of  levy 
or  not.  We  do  not  decide  as  to  the  effect  of  the  second  levy, 
&c.,  if  the  balance  left  undisposed  of,  at  the  first  sale,  bad 
been  of  the  value  of  the  remaining  part  of  the  debt. 

The  next  point  is,  that  the  property  was  offered  and  sold 
without  the  rents  and  profits  having  been  first  appraised. 
This  is  a  fetal  objection  to  tlie  whole  proceeding  on  the 
execution,  in  the  attempt  to  sell.  Davis  v.  Campbell^  12  Ind. 
192.  The  evidence  is  in  the  record.  No  appraisement  of  the 
rents  and  profits  appears.  There  is  not,  in  express  terms,  any 
averment  in  the  complaint,  in  this  proceeding,  of  a  breach 
of  duty  by  the  sheriff*  in  offering  the  property  without  such 
appraisement.  But  it  contains  general  averments  of  a  want 
of  a  proper  appraisement,  and  of  a  wrongful  sale,  Ac,  which, 
we  think,  is,  under  the  circumstances,  sufficient  to  let  in  the 
evidence. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

J,  S.  Nevyman^  0.  Newman^  H.  (7.  Newcomh^  and  J.  S. 
Tarhington^  for  appellant. 

J,  Z.  Ketcham  and  Isaac  Coffin^  for  appellees. 


■•♦»■ 


EwiNG  V.  Robeson,  and  Another. 

The  Laurel  Bank  was  organized  under  the  general  hanking-law  of  May  20, 
1852,  and  located  at  Laurel,  in  FraMin  County.  The  taxes  assessed  against 
the  bank  for  the  year  1855,  remaining  unpaid,  the  treasurer  of  the  county 
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KWINQ 

V. 

ROBBSON. 


wiied  oertain  penonal  property,  owned  by  the  bunk,  At  the  time  of  the   Nov.  Term, 
asse^meni  and  levy  of  the  taxes,  to  satisfy  fkm  flame.     Suit  by  E^  who       I860, 
claimed  the  property  by  purchase  from  the  bank,  to  reooTer  the  same  from 
the  treasurer. 

ffddy  that  it  was  sufficient  for  the  treasurer  to  show,  that  the  bank  had 
assumed  to  organize  under  the  general  hanking-law,  and  was  acting  under 
8ucfa  organization,  and  that  the  bank  would  be  estopped  to  deny  the 
regularity  of  its  org&nization. 

ifeU,  also,  that  the  duplicate,  being  legal  on  its  face,  justified  the  treasurer 
in  holding  property  seized  in  the  legal  collection  of  taxes ;  and  it  was 
not  necessary  for  him  to  show  a  legal  assessment  of  the  taxes. 

Beid,  also,  that  the  tax  duplicate  is  not  a  written  instrument,  within  the 
meaning  of  }  78  of  the  code ;  and  a  copy  of  it  need  not  be  filed  with  a 
pleading  based  upon,  or  referring  to  it 

Hdld^  also,  that  ^  9,  of  the  general  banking-law  of  1852,  and  f  10,  of  the 
amended  law  of  1855,  which  provide,  in  certain  contingencies,  for  the 
application  of  interest  accruing  on  bonds  of  the  bank,  deposited  with  the 
Auditor  of  State,  to  the  redemption  of  the  notes  of  the  bank,  construed  in 
connection  with  the  law  of  January  26,  1855  ;  (Acts  1855,  p.*  17,)  author- 
inng  the  Auditor,  in  certain  cases,  to  retain  the  interest  accruing  on  the 
bonds  for  the  payment  of  taxes  due  from  the  bank  ;  require,  that  the  in* 
terest,  if  needed,  should  first  go  to  the  redemption  of  the  notes  of  the 
bank ;  and,  if  not  so  needed,  it  may  then  be  retained  by  the  auditor  for 
the  payment  of  taxes. 

Held,  also,  that  the  law  authorizing  the  Auditor  of  State  to  retain  the  interest 
accruing  upon  bonds  for  the  payment  of  taxes,  did  not  repeal  the  general 
revenue  law,  requiring  the  County  Treasurer  to  collect  the  taxes  of  the 
bank ;  nor  does  it  absolutely  appropriate  the  interest,  at  once,  to  the  pay- 
ment of  the  taxes ;  but  only  providas  a  cun^lative  remedy  and  security, 
for  the  collection  of  the  taxes. 

Eeld,  also,  the  president  of  the  bank  being  assessed  for  the  property  in  con- 
troversy, and  not  having  sold  it  until  aflcr  the  lien  for  the  taxes  had 
attached,  that  it  was  liable  to  be  seized  for  the  taxes. 


APPEAL  from  the  Franklin  Circuit  Court. 


TuMday^ 


Perkins,  J. — Ewing  sues  Manley  and  Roheaon  to  recover  November  27. 
possession  of  certain  articles  of  personal  property  of  which 
he  claims  to  be  the  owner  tlirough  purchase  from  the  presi- 
dent of  the  Laurel  Bank. 

The  defendants  answer:  1.  General  denial.  2.  "That  the 
Laurel  Bank  was  organized  under  'an  act  to  authorize  and 
regulate  the  business  of  general  banking,'  approved  May 
20,  1852 ;  was  located  and  doing  business  at  Laurel^  in 
Franklin  County ;  that  after  its  organization  and  location, 
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Nov.  Term,  the  bank  was  legally  assessed  and  taxed  on  the  duplicate  for 
I860,  the  year  1855,  in  said  county,  for  the  amount  of  $657.20 
for  State  and  other  taxes  legally  due  for  that  year,  and 
marked  as  No.  546  in  Laurel  township,  in  said  county ;  that 
William  N.  Doughty^  or  the  Laurel  Bank^  was  also  regularly 
and  legally  assessed  and  taxed  on  said  duplicate  for  1856, 
in  the  sum  of  $2.49,  numbered  120  in  said  township;  that 
these  taxes  are  unpaid,  and  penalties  of  $55.73  against 
the  bank,  and  of  25  cents  against  Doughty^  have  accrued, 
with  interest  from  March  16,  1856 ;  that  at  the  time  of  the 
assessment  and  levy  of  said  tax,  the  bank  was  the  owner  of 
the  property  named  in  the  complaint,  and  that  the  plaintiff 
and  Doughty  were  the  stockholders  of  said  bank,  and  the 
oflBcers  thereof,  Doughty  being  president  and  Ewing  cash* 
ier ;  that  defendant,  Roheson^  throughout  the  year  1855  was, 
and  still  is,,  the  treasurer  of  said  county ;  that  said  duplicate, 
containing  the  said  assessments,  was  delivered  to  him  in  due 
form  of  law,  and  that  the  property  sued  for  was  seized  for 
said  taxes  by  Roheson  as  such  treasurer,  and  by  Manley^  as 
his  deputy,  and  taken  into  their  possession  to  pay  said  taxes." 
3d  paragraph :  containing  substantially  the  same  averments 
as  the  second,  with  these  additional :  that  the  bank  had  failed 
to  redeem  its  circulation,  had  no  means  or  securities  of  any 
kind  for  that  purpose,  and  was  wholly  insolvent ;  that  the 
two  safes  sued  for  wera  in  the  possession  of  the  bank,  and 
taxed  to  it,  and  not  to  any  other  person.  Demurrers  were 
put  in  to  the  second  and  third  paragraphs,  and  were  over- 
ruled. Replies:  1.  Denying  generally  the  allegations  con- 
tained in  the  second  and  third  paragraphs  of  the  answer.  2. 
That  when  said  tax  was  levied,  and  ever  since,  there  has  been 
and  still  is  a  large  amount  of  interest  due  and  unpaid  upon 
the  bonds  of  said  bank,  in  the  hands  of  the  Auditor  of  State, 
retained  by  him  pursuant  to  the  statute ;  and  that  the  amount 
is  sufficient  to  pay  said  taxes,  if  any  are  due.  To  this  second 
paragraph  of  the  reply  there  was  a  demurrer  put  in  and  sus- 
tained. Trial  by  jury ;  verdict  for  the  plaintiff  as  to  all  the 
property  except  a  certain  new  safe,  valued  at  $200,  as  to 
which,  verdict,  that  it  was  the  property  of  the  bank,  and 
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enbject  to  seizure  for  said  tax.     Motion  for  new  trial  denied,   Nov.  Term, 
and  judgment  upon  the  verdict.  1860. 


V. 
EOBESON. 


The  fii-st  two  grounds  relied  upon  for  the  reversal  of  the      Ewino 
judgment  are  defects  in  pleading. 

It  is  claimed  that  the  answer,  in  setting  up  the  tax  upon  the 
bank,  should  have  set  out  the  steps  taken  in  its  organization, 
that  it  might  appear  whether  it  was  a  legal  corporation. 

In  this  we  do  not  concur.  On  the  trial,  it  would  not  be  \ 
necessary  that  proof  of  these  steps  should  bo  made  to  estab-  \ 
lish  the  liability  of  the  bank.  It  would  only  be  necessary  to  | 
show  that  the  bank  had  assumed  to  organize  under  the  general  I 
banking-law,  which  the  court  judicially  knows  to  exist,  and  / 
was  acting  under  such  organization.  The  bank  would  be  / 
estopped  to  deny  the  regularity  of  its  organization.  i 

In  such  a  case  as  this  it  is  not  necessary  to  allege  more 
tiian  it  is  necessary  to  prove.  See  Shoppal  v.  Hubbard^  14 
Ind.,  and  cases  cited.  The  case  at  bar  is  entirely  diflferent 
from  Brown  v.  Killian^  11  Ind.  449. 

Again :  it  is  claimed  that  a  legar  assessment  of  the  tax 
should  be  shown. 

This  we  think  a  mistake. 

A  constable  or  sherifl'  is  not  bound,  as  a  general  proposi- 
tion, to  look  beyond  the  face  of  the  writ  delivered'  to  him  to 
execute.  If  it  is  legal,  on  its  fiice,  he  is  bound  to  execute  it ; 
and  he  can  plead  it  as  a  justification,  though  the  proceedings 
before  the  magistrate,  which  led  to  the  issue  of  the  writ, 
were  illegal.  It  is  different  where  the  suit  is  against  the 
plaintiff  who  procures,  or  the  justice  who  issues  the  writ. 
Stephens  on  PI.,  329.  Patterson  v.  Kise^  2  Blackf.  127,  as 
modified  by  Davis  v.  Buah^  4  Id.  330 ;  see,  also,  Stewart  v. 
The  State^  4  Id,  171.  We  think  the  same  rule  applies  to  a 
tax-collector.  The  law  requires  the  duplicate  to  be  delivered 
to  him,  and  requires  him  to  collect  the  tax.  The  duplicate  is 
his  authority ;  and,  if  legal,  on  its  face,  must  be  his  justifica- 
tion, and  snfiicient  authority  to  enable  him  to  hold  property 
seized  in  the  legal  collection  of  taxes  upon  it.  Whether  the 
purchaser  of  the  property  would  acquire  a  title  at  a  legal 
sale  upon  an  illegal  tax,  is  another  question.    So,  whether  a 
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Nov.  Tenn,  gale  might  not  be  enjoined,  upon  the  bank  showing  that  the 
I860,  tax  was  illegal.  See  2  R.  S.  p.  46,  §§  83,  89,  90.  So,  whether 
a  reply  in  this  case  might  hare  set  up  illegality  in  the  tax. 

Further:  it  is  claimed  that  the  tax-duplicate  is  a  written 
instrument,  a  copy  of  which  should  have  been  filed  with  the 
answer.  It  will  be  observed  that  our  statute  (1  R.  S.  p.  129) 
does  not  require  any  precept  to  be  delivered  with  the  dupli- 
cate— ^simply  the  duplicate,  which  is,  itself,  but  little  more 
than  a  copy  of  the  assessment. 

There  is  some  difficulty  in  determining  what  is  a  written 
instrument,  within  the  meaning  of  the  statute.  An  account, 
though  in  writing,  has  not  been  considered  such  by  this 
Court,  though  a  written  assignment  thereof  has  been.  12 
Ind.  241.  So  of  a  record  of  a  suit  or  judgment.  14  Ind. 
222.  While,  in  the  Superior  Court  of  Cincinnati^  Ohio^  a 
learned  and  able  tribunal,  such  record  is  held  not  to  be  a 
written  instrument  within  the  intention  of  the  statute.  They 
say  it  embraces  only  instruments  *'  executed  by,  or  between, 
parties."  Western  Law  Monthly,  vol.  2,  315.  See  Worces- 
ter's Dictionary,  "  Instrument."  We  think  the  tax-duplicate 
more  nearly  resembles  a  book-account,  and  should  not  be  re- 
garded as  within  the  statutory  meaning  of  written  instrument. 

Another  position  taken  is,  that  taxes  upon  free  banks  are 
only  to  be  collected  by  the  State  auditor  out  of  interest  accru- 
ing upon  deposited  bonds.  By  the  general  banking-law  of 
1852,  the  principal,  of  the  bonds  deposited  with  the  auditor, 
was  a  security  for  the  redemption  of  the  notes  of  the  bank, 
and,  perhaps,  the  payment  of  deposits.  TTie  State  v.  Dunn^ 
10  Ind.  269.  The  interest  accruing  on  the  bonds  might  also 
be  thus  applied  in  certain  contingencies;  but,  till  the  hap- 
pening of  some  one  of  these  contingencies,  the  interest  might 
be  paid  over  to  the  banks.  1  R.  S.  p.  154,  §  9.  The  same 
provisions  are  re-enacted  in  the  Act  of  1855,  which  became 
a  law  in  March  of  that  year.  Acts  of  1855,  p.  35,  §  10.  On 
January  26,  1855,  an  act  entitled  "An  act  to  autliorize  the 
auditor  or  other  officer  of  State  to  retain  so  much  of  the 
interest  on  the  stocks  of  any  bank  as  may  be  sufficient  to  pay 
its  taxes,  and  to  indemnify  the  State  against  loss  of  any  sum 
due,  by  any  bank,  to  the  State,"  became  a  law.    Acts  of 
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1855,  p.  17.  And,  the  first  question  is :  How  ate  these  a<5ts  Nov.  Term 
to  be  construed  ?  Are  they  all  in  force !  They  are  all,  to  a  I860. 
considerable  extent,  upon  the  same  subject-matter,  and  they 
may  all  be  harmonized.  They  authorize  the  auditor  of  State 
to  appropriate  the  interest  accruing  upon  bank  bonds  to  two 
purposes,  viz:  redemption  of  notes,  and  payment  of  dues  to 
the  State ;  but  how ;  when :  simultaneously  or  in  succession ; 
pro  rata  or  exclusively?  We  think  exclusively  and  in  suc- 
cession. We  think  they  are  first  to  go,  if  needed  at  the  time, 
to  the  purpose  to  which  they  were  first,  by  law,  devoted,  viz: 
liie  redemption  of  the  bills  in  the  hands  of  the  people.  This, 
good  faith  requires ;  and  we  will  not  hold,  by  construction, 
that  the  State  intended  to  violate  good  faith.  If  not,  at 
the  time,  needed  for  the  redemption  of  circulation,  then, 
instead  of  being  paid  over  to  the  bank,  they  may  be  held  for 
the  payment  of  taxes  and  specified  dues  to  the  State. 

This  view  is  strengthened  by  the  emergency-clause  of  the 
act.  It  recites  that  taxes  against  the  banks  remain  unpaid ; 
but  proceeds  upon  the  assumption  that  the  circulation  is 
being  otherwise  redeemed,  or  may  have  been  entirely  re- 
deemed; so  that  the  interest,  not  being  required  for  that  pur- 
pose, might,  under  the  existing  law,  "  be  at  once  withdrawn ;" 
and,  where  the  bank  had  wound  up,  or  had  disposed  of  all  its 
property,  the  State  and  counties  be  left  without  remedy:  so 
that  it  became  proper  to  secure  such  interest  as  was  not 
required  for  the  redemption  of  circulation,  for  an  indemnity 
against  other  indebtedness. 

The  next  question  is:  Was  this  act,  conferring  upon  the 
State  auditor  the  right,  in  certain  contingencies,  to  hold  the 
interest  on  bank  bonds,  (provided  any  interest  had  been  paid 
in  on  the  bonds,)  a  repeal  of  the  general  revenue  law,  so  fer 
as  it  authorizes  and  requires  the  county  treasurer  to  collect 
the  tax  from  the  bank,  or  its  property,  in  the  usual  mode  ? 
See  CoruB  v.  Wihon^  14  Ind.  We  think  not.  We  think 
it  was  only  a  cumulative  remedy — ^au  additional  security. 
This  is  manifest  from  the  second  section  of  the  act,  which 
requires  each  county  auditor  to  certify  to  the  State  auditor 
the  amount  of  taxes  "due  by  any  bank  or  banks  organized" 
in  his  county.     It  does  not  assume  to  interfere  with  the 
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Nov.  Tenn,  county  treasurer ;  it  requires  nothing  of  him ;  it  does  not 
1860.  even  require  the  State  auditor  to  certify  to  him  whether  there 
may  be  any  interest  in  his  hands  or  not.  The  act  does  not 
appropriate  the  interest  absolutely  to  the  payment,  at  once, 
of  the  tax.  It  authorizes  it  to  be  withheld,  provided  there  is 
any  to  withhold,  from  the  bank,  when  it  may  call  for  it,  till  it 
satisfies  the  auditor  that  any  taxes,  certified  to  him  as  due, 
have  been  paid.    This  is  the  legal  efiTect  of  the  act. 

If  the  bank  had  had  interest  in  the  hands  of  the  auditor  of 
State,  and  had  agreed  with  him  that  an  amount,  equal  to  the 
taxes  due,  should  be  actually  appropriated  to  their  payment; 
and  had  taken  the  auditor's  receipt  therefor;  perhaps  the 
county  treasurer  would  have  been  authorized  to  accept  such 
receipt  as  cash,  and  could  have  used  it  in  his  settlement  with 
the  State  treasurer. 

Instructions  of  the  Court  are  objected  to ;  but  as  we  think 
the  verdict  is  clearly  right  on  the  evidence,  we  shall  not 
examine  them.     1  Ind.  405. 

It  appears  that  William  N.  Doitghty^  president  of  the 
bank,  was  assessed  for  the  safe  mentioned  in  the  verdict;  that 
it  was  not  sold,  by  him,  till  after  the  lien  of  the  tax  had 
attached ;  and  that  it  was  still  in  the  county  when  seized. 
See  the  case  of  Cones  v.  Wilson^  14  Ind.  The  collector 
was,  therefore,  authorized  to  seize  it  for  the  tax. 

In  this  case,  as  we  have  seen,  both  parties  recovered;  each 
a  portion  of  the  property ;  and,  in  such  cases,  the  rule  seems 
to  be  that,  each  party  recovers  his  costs  of  the  other :  but  no 
question,  as  to  costs,  appears  to  have  been  raised. 

Per  Curiam. — ^The  judgment  is  aflBrmed,  with  costs. 

Wilson  Morrow^  L,  Barbour^  and  J.  D.  Rowland^  for  ap- 
pellants. 

Oeo.  Holland^  C.  C.  Binkley^  2?.  D,  Jones^  and  Henry 
Berry ^  Jr.^  for  appellees. 
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^  Huirr 

In  this  State,  promissory  notes  payable  in  a  bank  in  this  State,  are  alone  y^ 

placed  upon  the  footing  of  bills  of  exchange,  and  gOYomed  by  the  law    SxAimABT. 

merchant.  j^    ^^ 

The  maker  of  a  promissory  note,  made  in  on«  State  and  payable  in  another,       ^'^  ^/ 

will  be  held  liable  according  to  the  law  of  the  place  where  it  is  payable. 
An  indorser  of  a  promissory  note,  undertakes  that  he  will,  upon  certain 

implied  conditions,  pay  the  note ;  not  at  the  place  where  the  note  is  pay- 

aUe»  bat  generally ;  and  his  contract  is  governed  by  the  law  of  the  place 

where  the  indorsement  is  made,  and  not  by  that  of  the  place  where  the 

note  18  payable. 
The  contract  of  the  drawer  of  a  bill  of  exchange,  as  to  its  construction  and 

iBffl  eflbct)  is  to  be  governed  by  the  law  of  the  place  where  the  bill  is 

drawn ;  that  of  the  acceptor,  by  the  law  of  the  place  where  the  bill  is 

payable. 
It  18  not  necessary  that  the  plaintiff  should  make  out  a  good  cause  of  action 

agamst  all  of  the  defendants,  in  order  to  entitle  him  to  a  recovery  against 

those  as  to  whom  a  good  cause  of  action  is  made  out 

APPEAL  from  the  Marion  Circuit  Court.  TuMday 

WoBDEN,  J. — Suit  by  Standart  and  others  as  indorsees,  Novmher  27. 
against  a  part  of  the  appellants  as  makers,  and  against  the 
others  as  indorsers,  of  a  promissory  note,  set  out  as  follows,  yiz : 

'*  $2,000.  TndianapoUs,  March,  23,  1858. 

Two  months  after  date  we  promise  to  pay  to  the  order  of 
Jf.  Wolf,  at  the  Mercantile  Bank,  N'.  JT.,  two  thousand 
dollars,  value  received,  without  any  relief  wliatever  from 
valuation  or  appraisement  laws. 

(Signed,)  Htmt  (&  Andersons. 

(Indorsed,)  M  Wolf.    John  F.  ffill.'' 

Pleadings  were  filed,  issues  formed,  and  tlie  cause  tried  by 
the  Court;  resulting  in  a  finding  and  judgment  for  the  plain- 
tiffi  against  all  the  defendants  for  the  amount  of  the  note, 
and  interest. 

The  note,  it  appears,  was  made  and  indorsed  in  Indiana  / 
and  the  question  is  raised  upon  the  pleadings  and  otherwise,  by 
W^Z/^and  Hill,  the  indorsers,  whether  their  liability  as  such, 
k  to  be  determined  by  the  law  of  Indiana,  where  their  in- 
dorsement was  made,  or  by  the  law  of  N'ew  York,  where  the 
Vol.  XV.— 3 
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Nor.  Term,  note  was  payable.  If  by  the  law  of  New  Tork^  the  judg- 
1860.  ment  is  right,  as  the  proper  steps  seem  to  have  been  taken  to 
Hunt      hold  the  indorsers  liable  according  to  that  law ;  snch  notes 

q  ^-  being  there  governed  by  the  law  merchant:  but  if,  on  the 
other  hand,  the  law  of  Indiana  is  to  determine  the  liability 
of  the  indorsers,  they  can  not  be  held  liable  upon  the  facts 
shown;  "due  diligence"  not  having  been  used  to  collect  the 
note  of  the  makers,  as  required  by  our  law,  and  no  excuse 
appearing  for  the  want  of  such  diligence.  In  this  State, 
promissory  notes  payable  in  a  bank  in  this  State,  only,  are 
placed  upon  the  footing  of  bills  of  exchange,  and  governed  by 
the  law  merchant. 

We  suppose  it  to  be  clear,  that  the  liability  of  an  indoraer 
of  a  note,  payable  generally,  without  any  place  of  payment 
being  specified,  is  to  be  determined  by  the  law  of  the  State,  or 
place,  where  the  indorsement  is  made.     Yeatman  v.  Cullen^ 

5  Blackf.  240 ;  Edwards  on  Bills,  &c.,  186.  But  the  question, 
whether  this  be  the  case  in  relation  to  a  note  made  payable 
in  another  State  than  that  in  which  it  is  indorsed,  requires 
some  further  examination. 

In  the  case  of  a  note  made  in  one  State  and  payable  in 
another,  it  is  clear,  by  all  the  authorities,  that  the  maker  will 
be  held  liable  according  to  the  law  of  the  place  where  it  is 
payable ;  as  that  is  the  place  where  his  contract  is  to  be  per- 
formed, and  he  is  presumed  to  have  contracted  with  reference 
to  the  law  of  that  place.     Cox  cfe  Dick  v.  27ie  United  States^ 

6  Peters,  172;  Story  on  Prom.  Notes,  §165.  It  does  not 
follow,  however,  because  the  contract  of  the  maker  would  bo 
governed  by  the  law  of  the  place  of  payment,  that  the  con- 
tract of  the  indorser  would  be  governed  by  the  same  law. 
The  maker  binds  himself  to  pay  at  the  place  named  in  die 
note  for  payment,  and  there  his  contract  is  to  be  performed. 
Hie  indorser  promises,  upon  certain  conditions,  which  are  not 
expressed  in  the  contract  of  indorsement,  but  which  are  im- 
plied by  law,  that  he  will  pay  the  note ;  but  not  that  he  will 
pay  it  at  the  place  named  in  the  note  for  payment.  His 
promise  is  general,  for  the  payment  of  the  note  upon  the 
implied  conditions ;  and  such  general  promise,  not  specially 
to  be  performed  elsewhere,  is  governed  by  the  lex  loci  con- 
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is  to  be  held  liable. 

The  authorities  establishing  the  proposition,  that  the  con- 
trh6t  of  indorsement  in  each  case,  is  governed  by  the  law  of 
the  place  where  made,  and  not  by  that  of  the  place  where 
the  note  is  payable,  are  clear,  and  to  our  minds,  satisfactory. 
Some  of  them  will  be  noted.  In  Aymer  v.  Sheldon^  12 
Wend.  439,  a  bill  of  exchange  was  drawn  at  St.  Pierre^ 
Martinique^  on  a  person  at  Bordeaux^  in  France^  and  in- 
dorsed by  the  payees,  at  the  city  of  New  York.  It  was  held, 
that  the  contract  of  indorsement  was  governed  by  the  law 
of  New  York^  where  the  indorsement  was  made,  and  not  by 
that  of  France^  where  the  bill  was  payable. 

The  same  doctrine  was  held  in  the  case  of  Allen  v.  The 
MerchanCe  Bank^  ifec.,  22  Wend.  215,  239.  Again,  in 
Everett  v.  Vandryes^  19  N.  Y.  (Ct.  Ap.)  436,  a  bill  had 
been  drawn  in  New  Granada^  payable  in  New  York^  to  one 
tfimenee^  who  had  indorsed  it  in  New  Granada.  The  suit  was 
by  the  holder  against  the  drawer.  The  Court  say,  that  the 
indorsement  ^4s  considered  to  be  a  separate  contract,  and  the 
obligations  of  the  parties  to  it  ^re  to  be  determined  according 
to  the  law  of  the  country  where  it  was  made ;  so  that  if  this 
was  a  question  between  indorser  and  indorsee,  we  should  have 
to  resort  to  the  laws  of  New  Granada^  to  determine  what 
obligations  Jimenee  assumed  by  indorsing  the  bill  to  the 
plaintiff." 

In  Holbrook  v.  Vlhhard^  2  Scam.  465,  a  note  was  made  in 
New  York^  payable  in  Chicago^  and  indorsed  by  the  payees 
in  New  York.  It  was  held  that  the  liability  of  the  indorsers 
must  be  determined  by  the  law  of  New  York^  and  not  by 
tliat  of  Illinois.  In  Lowry^s  adni^r  v.  The  Western  Bank  of 
Georgia^  7  Ala.  R.  N.  S.  120,  a  note  was  made  payable  at 
the  Western  Bank  of  Georgia^  and  indoraed  in  Alabama. 
The  contract  of  indoraement  was  held  to  be  governed  by  the  law 
of  Alahama^  and  not  that  of  Georgia.  The  Court  say,  "  every 
indorser  of  a  bill  drawn  in  this  State  upon  another,  or  upon  a 
foreign  country,  enters  into  the  contract  with  a  view  to  the 
negotiation  and  payment  of  the  bill  there ;  but  this  does  not, 
in  any  manner,  bring  his  indorsement  within  the  influence  of 
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Not.  Term,  the  laws  which  are  local  to  the  place  where  the  bill  is  paya- 
•"^Q^O*  ble."  In  Dundas  v.  Bowler^  3  McLean,  397,  the  same  doc- 
trine is  maintained.  There  the  Court  quote  with  approbation, 
the  following  passage  from  Story's  Conflict  of  Laws.  "  A  bill 
of  exchange  was  drawn  in  Mdasachusetta  on  England^  and 
indorsed  in  New  York  ;  and  again  it  was  indorsed  by  the 
first  indorsee  in  Pennsylvania^  and  by  the  second  in  Mary- 
land. The  bill  was  dishonored,  and  a  question  was  made  for 
what  amount  of  damages  the  respective  indorsers  were  liable. 
Li  Massachusetts^  the  damages  on  a  protested  foreign  bill 
were  ten  per  cent.;  in  New  York^  twenty,  and  in  Maryland^ 
fifteen  ;  and  it  was  held  that  each  indorser  was  liable  under  tho 
law  of  the  place  where  the  indorsement  was  made.  Each 
indorsement  was  considered  a  new  contract,  governed  by  the 
lex  loci  ;  and  each  indorser  bound  himself  to  pay,  should  the 
bill  be  dishonored,  the  damages  given  by  that  law." 

There  are  many  other  cases  scattered  through  the  books, 
to  the  same  efiect,  bat  it  is  unnecessary  to  collect  them  here. 
There  seems  to  be  no  distinction  recognized,  in  respect  to  the 
liability  of  the  indorser  of  a  note  or  bill,  between  those  paya- 
ble in,  and  those  payable  out  of  the  State  or  country  where 
they  are  indorsed  ;  and  we  think  no  distinction  exists  in  prin- 
ciple. Here  we  might,  and  probably  should,  drop  this  branch 
of  the  case,  were  it  not  that  there  is  a  decision  in  our  own 
repoits,  holding  a  contrary  doctrine.  The  case  alluded  to  is 
Shanklin  v.  Cooper^  8  Blackf.  41.  There,  a  promissory  note, 
payable  in  Nexo  York^  Iiad  been  indorsed  in  Indiana^  as  in 
the  case  at  bar ;  and  a  question  arose  whether  the  contract  of 
indorsement  was  governed  by  the  law  of  New  York^  or  by  that 
of  Indiana^  as  in  the  case  at  bar.  The  Court  say  in  that  case, 
"We  consider  the  indi)rrfenient  to  be  a  contract  which  must 
be  governed  by  the  law  of  the  place  where  the  note  is  payable, 
without  regai'd  to  the  place  where  the  indorsement  was  actually 
made.  The  maker,  of  the  note  before  us,  bound  himself  to 
pay  it  in  New  York^  to  the  payee  or  order,  and  the  payee,  by 
the  indorsement,  directed  him  to  pay  it  at  the  same  place,  to 
the  indorsee.  Tlie  indorser  is,  indeed,  the  drawer  of  a  bill  of 
exchange,  in  which  the  maker  of  the  note  is  the  acceptor, 
and  the  indorsee  the  payee  ;  and  it  is  payable  where  the  note 
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ifl  payable.  The  indorsement  in  the  present  case,  therefare,  Nov.  Term, 
if  made  in  this  State,  stands  on  the  same  ground  with  a  bill  I860. 
of  exchange  drawn  here,  and  payable  in  Ifew  York;  and 
there  can  be  no  doubt  but  that  the  contract  of  the  drawer 
of  such  bill  would  be  governed  by  the  law  of  New  York!'^ 
This  reasoning,  with  great  deference  to  the  learning  and 
ability  of  the  distinguished  Judge  who  delivered  the  opinion 
in  that  case,  seems  quite  unsatisfactory  and  inconclusive. 
The  proposition  thus  advanced,  that  the  indorser  of  a  note, 
"  is,  indeed,  the  drawer  of  a  bill  of  exchange,"  is  quite  in 
harmony  with  the  authorities,  and  commends  itself  to  our 
judgment ;  but  the  position  is  useless  in  the  argument,  indeed 
it  is  suicidal,  unless  the  proposition  last  advanced  can  be 
maintained,  viz.:  that  the  contract  of  the  drawer  of  such  bill 
would  be  governed  by  the  law  of  New  York,  If  this  pro- 
position can  not  be  maintained,  but  if,  on  the  contrary,  the 
contract  of  the  drawer  of  a  bill,  is  governed  by  the  law  of  the 
place  where  it  is  drawn,  rather  than  by  that  of  the  place  where 
it  is  payable,  the  argument  advanced  proves  conclusively  that 
the  case  was  wrongly  decided.  The  authorities  must  test  this 
question.  Story  says  (Conflict  of  Laws,  §  360) :  "  By  the  com- 
mon law,  the  protest  must  be  made  at  the  time,  in  the  manner, 
and  by  the  persons  prescribed  in  the  place  where  the  bill  is 
payable.  But  as  to  the  necessity  of  making  a  demand  and 
protest,  the  circumstances  under  which  notice  may  be  re- 
quired or  dispensed  with,  these  are  incidents  of  the  original 
contract,  which  are  governed  by  the  laws  of  the  place  where  the 
bill  is  drawn.  They  constitute  implied  conditions  upon  which 
the  liability  of  the  drawer  is  to  attach  according  to  the  lex  loci 
coniractu^^  and,  if  the  bill  is  negotiated,  the  responsibility 
attaches  upon  each  successive  indorser  according  to  the  law 
of  the  place  of  his  indorsement ;  for  each  indorser  is  treated 
as  a  new  drawer." 

Again:  the  same  author,  (Bills  of  Ex.,  §  131,)  says:  ''In 
respect  to  foreign  bills  of  exchange,  they  are  generally,  as  to 
their  validity,  nature,  interpretation  and  efiect,  governed  by 
the  law  of  the  State  or  country,  where  the  contract  between 
the  particular  parties  had  its  origin.  Tlie  contract  of  the 
drawer  is,  as  to  the  form,  the  nature,  the  obligation  and  the 
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Nov.  Term,  effect  thereof,  governed  by  the  law  of  the  place  where  the  bill 
IqpQ*  is  drawn,  in  regard  to  the  payee  and  any  Bubeequent  holder. 
The  contract  of  the  indorser  is  governed  by  the  law  of  the 
place  where  the  indorsement  is  made,  as  to  his  indorsee  and 
every  subsequent  holder."  The  same  doctrine  is  laid  down  in 
Edwards  on  Bills,  185.  In  Aymar  v.  Sheldon^  supra^  the 
Court  say:  ^^That  the  nature  and  extent  of  the  liabilities 
of  the  drawer  or  indorser  are  to  be  determined  according  to 
the  law  of  the  place  where  the  bill  is  drawn  or  indorsement 
made,  has  been  adjudged  both  here  and  in  EnglandP 

These,  and  numerous  other  authorities  that  might  be  cited, 
were  it  necessary,  clearly  establish  the  proposition  that  the 
contract  of  the  drawer  of  a  bill  is,  as  to  its  construction  and 
legal  effect,  to  be  governed  by  the  law  of  the  place  where  the 
bill  is  drawn,  and  not  by  that  of  the  place  where  it  is  pay- 
able. Indeed,  it  can  not  be  held  otherwise  consistently  with 
legal  principles  which  are  thoroughly  established.  A  con- 
tract to  be  performed  at  the  place  where  it  is  executed,  or 
generally,  without  naming  another  place  for  performance,  is 
undoubtedly  to  be  governed  by  the  law  of  the  place  where 
made.  Such  is  the  character  of  the  contract  of  the  drawer 
of  a  bill,  or  the  indorser  of  a  note.  The  drawer  of  a  bill 
here,  payable  in  New  York^  promises,  that  upon  the  dishonor 
of  the  bill  and  notice  to  him,  he  will  pay  it,  not  at  New  York^ 
but  here,  or  generally.  His  contract  is  to  be  performed  here. 
A  little  confusion  has  crept  into  some  of  the  books,  because 
of  a  failure  to  note  the  distinction  between  the  contract  of 
the  drawer  of  a  bill  or  the  indorser  of  a  note,  and  that  of  the 
acceptor  of  a  bill  or  the  maker  of  a  note.  The  contract  of 
the  acceptor  of  a  bill  binds  him  to  pay  at  the  place  of  accep- 
tance or  place  named  for  payment;  and  his  contract,  like  that 
of  the  maker  of  a  promissory  note,  is,  therefore,  governed  by 
the  law  of  the  place  of  payment,  that  being  the  place  where 
his  contract  is  to  be  performed.  Not  so,  however,  with  the 
drawer  or  indorser.  Says  Mr.  Justice  Story:  "The  acceptor 
agrees  to  pay  in  the  place  of  acceptance  or  place  fixed  for 
payment;  but  upon  his  default,  the  drawer  and  indorser  do 
not  agree  upon  due  protest  and  notice,  to  pay  the  like  amount 
in  the  same  place,  but  agree  to  pay  the  like  amount  in  the 
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place  where  the  bill  was  drawn  or  indorsed  by  them  respect-  Nov.  Term, 
ivdy.  Hence  it  is,  that  the  notice  to  be  given  to  each  of  lo^O* 
them  mnst,  and  onght  to  be,  given  to  each  of  them  according 
to  the  law  of  the  place  where  he  draws  or  indorses  the  bill, 
as  part  <^  the  obligations  thereof.  The  drawer  and  indorser, 
in  effect,  contract  in  the  place  where  the  bill  is  drawn  or 
indorsed,  a  conditional  obligation,  that  is,  if  the  bill  is  dis- 
honored, and  dne  notice  is  given  to  them  of  its  dishonor, 
according  to  the  law  of  the  place  of  their  contract,  they  will 
respectively  pay  the  amount  of  the  bill  at  that  place.  The 
law  of  the  place  of  acceptance  or  payment  of  the  bill  has 
nothing  to  do  with  their  contract"  Story  on  Prom.  Notes, 
^  B39,  note  3;  Story  on  Bills,  §  154.  The  proposition  in 
ShanJdin  v.  Cooper^  that  the  contract  of  the  drawer  of  a 
bill,  drawn  here,  and  payable  in  N^ew  Ycrk^  is  governed  by 
the  law  of  Nev)  York^  was,  as  we  think,  assnmed.  without 
sa£Scient  consideration ;  and  without  observing  the  distinction 
between  the  contract  of  the  drawer  of  a  bill,  and  that  of  the 
acceptor  thereof  or  the  maker  of  a  promissory  note,  in  respect 
to  the  place  where  the  contract  of  each  is  to  be  performed. 
The  maker  of  a  note,  and  the  acceptor  of  a  bill,  as  before 
observed,  contract  with  reference  to  the  law  of  the  place  of 
payment;  and  as  that  is  the  place  where  their  contract  is  to 
be  performed,  the  law  of  that  place  governs  it 

If  the  contract  of  the  drawer  of  a  biU,  or  the  indorser  of  a 
bill  or  note,  be  construed  to  bind  him  to  pay  the  money,  con- 
ditionally, at  the  place  named  in  the  instrument  for  payment, 
then,  of  course,  his  contract  would  be  governed  by  the  law 
of  the  place  of  payment,  because  his  contract  would  require 
performance  there.  But  this  would  overturn  the  whole  cur- 
rent of  authorities^  which  hold  that  the  law  of  the  place  where 
a  bill  is  drawn,  or  a  note  or  bill  is  indorsed,  governs  the  re- 
spective contracts.  But  if,  as  is  laid  down  by  Judge  Story^ 
and  correctly  as  we  think,  the  contract  of  the  drawer  or  in- 
dorser of  a  bill,  or  the  indorser  of  a  note,  binds  him  con- 
ditionally, to  pay  at  the  place  where  the  bill  is  drawn  or  the 
indorsement  made,  or  generally,  and  not  specially  at  the  place 
named  in  the  instrument  for  payment;  then  the  authorities 
are  reconcilable,  and  in  entire  harmony  with  those  that  hold 
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Not.  Term,  that  the  law  of  the  place  where  a  contract  is  to  be  performed 
I860,  governs  it.  And  here  we  may  observe  that,  as  we  think, 
HuHT  Denio^  e/l,  in  delivering  the  opinion  of  the  Court,  in  the  case 
flTAiTDAiv  ^^  Everett  v.  Vendryes^  eupra^  inadvertently  fell  into  an 
error,  in  a  dictum  found  in  the  opinion.  The  suit,  we  have 
seen,  was  by  the  holder  against  the  drawer  of  a  bill  which 
had  been  drawn  in  New  Grancbda.  It  is  said  in  the  opinion : 
^'  The  principal  contract,  the  bill  of  exchange  sued  on,  though 
made  in  New  Grantzda^  was  addj*e8sed  to  a  corporation, 
legally  resident  in  New  YorJc^  and  was  consequently  payable 
there ;  and  upon  general  principles,  the  laws  of  this  State  are 
to  be  resorted  to  in  ascertaining  its  nature  and  interpretation^ 
and  the  duties  and  liabilities  which  it  created.  This  is  too 
well  established  to  require  a  reference  to  the  books.''  Ifow, 
if  the  learned  Judge  had  referred  to  the  books,  he  would  have 
seen  that,  upon  general  principles,  the  laws  of  New  York  had 
nothing  to  do  in  determining  the  nature  and  interpretation, 
the  duties  and  liabilities,  created  by  the  contract  of  the 
drawer,  who  was  sued  in  that  case.  Had  the  suit  been 
against  an  acceptor  of  the  bill,  or  the  maker  of  a  note  pay- 
able in  New  Yorh^  the  remark  would  have  been  strictly  cor- 
rect. The  autliority  referred  to  in  the  opinion,  upon  another 
point,  (Aymar  v.  Sheldon^)  establishes  clearly,  that  the  con- 
tract of  the  drawer  is  to  be  governed  by  the  law  of  the  place 
where  the  bill  is  drawn. 

The  case  of  Rothschild  v.  Cicrrie^  which  was  relied  upon 
in  Shanklin  v.  Cooper^  is  probably  not  now  regarded  as 
authority  in  England;  though  we  are  not  aware  that  it  has 
been  expressly  overruled.  In  Gihhs  v.  Freemonty  20  Eng. 
Law  and  Eq.  R.  555,  it  was  referred  toby  Alderson  B.^  as  of 
questionable  authority,  and  the  decision  in  that  case  would 
seem  to  be  at  variance  with  it.  It  was  there  held  that  a  bill 
of  exchange,  drawn  in  California  and  payable  in  WasThr 
ington^  upon  being  dishonored,  was  entitled  to  draw  interest 
at  the  rate  of  25  per  cent.,  the  rate  fixed  by  the  laws  of 
California^  and  not  6  per  cent,  merely,  the  rate  at  Wash- 
ington, 

The  case  of  Mix  et  ah  v.  The  State  Bank,  13  Ind.  R.  521, 
was  like  the  present,  and  the  decision  therein  is  utterly  incon- 
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Bifltent  with  Shanklin  v.  Cooper^  and  virtually  overrules  it,  Nov.  Term, 
though  the  attention  of  the  Court  does  not  appear  to  have      1860. 
been  called  to  it.  Hunt 

The  Court  below,  in  deciding  the  cdse  at  bar,  was  governed,  ^* 

undoubtedly,  by  that  of  ShanJdin  v.  Cooper;  but  we  are  of 
opinion  that  it  can  not  be  reconciled  with  principle,  or  the 
general  current  of  authorities,  and  that  it  should  no  longer 
be  regarded  as  the  law  of  this  State. 

The  contract  of  indorsement,  in  the  case  at  bar,  being  gov- 
erned by  the  law  of  this  State,  it  follows,  from  what  has 
already  been  said,  that  the  recovery  against  the  indorsers 
can  not  be  sustained. 

The  makers  of  the  note  complain,  also,  that  the  judgment 
against  them  is  erroneous  :  Firat^  because  there  was  no  joint 
cause  of  action  shown  against  them,  and  Wo^f  and  Hill^  the 
indorsers.  There  was  a  good  cause  of  action  against  the 
makers,  and  it  was  not  necessary  that  the  plaintiJOEs  should  have 
made  out  a  good  case  as  to  all  the  defendants,  in  order  to  entitle 
them  to  recover  against  those  as  to  whom  they  made  out  a 
good  cause.  Mix  v.  The  State  Banh^  supra, — Huhble  et  al.  v* 
Wolf  et  aL^  at  the  present  term. 

Second.  That  the  note  produced  does  not  sustain  the  alle* 
gations  in  the  complaint  as  to  the  place  of  payment.  We  per- 
ceive no  force  in  this  objection. 

Third.  That  the  laws  authorizing  a  judgment  to  be  rendered 
without  benefit  of  appraisement  laws,  according  to  the  terms 
of  the  note,  are  unconstitutional  and  void.  This  question  was 
considered  at  the  last  term,  and  decided  against  the  ground 
taken  by  the  appellants,  and  we  do  not  feel  called  upon  to 
examine  the  question  again.  See  Smith  v.  Doggett^  at  the  last 
term.     14  Ind.  442. 

Per  Curiam, — The  judgment  as  to  Wolf  and  Hill^  the 
indorsers,  is  reversed,  with  costs  made  against  them ;  and  as 
to  the  other  defendants,  it  is  affirmed,  with  costs. 

N,  B,  Taylor  for  appellants. 
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I860. 

Thb  Indian-     '^^  IkDIANAFOUS  AND  CiNGINNATI  BaILBOAD  CoKPAXTT  V. 

APOLis  AND  Case. 

CiNOINNATI 

Railboad  Co. 

V.  APPEAL  from  the  Shdhy  Common  Pleas. 

Cask.  p^  Curiam. — ^The  case  of  Same  Appellant  v.  Paramofe, 

Tuesday,        12  Ind.  406,  is  decisive  of  this. 
November  27.      Judgment  aflSrmed,  with  5  per  cent  damages  and  costs. 

J,  S.  Scohey^  for  appellant. 

<7.  B.  McFadden^  for  appellee. 


» > 


The  Same  Case. 

ON  petition  for  rehearing. 
Thursday,         ^^  Curiam, — ^The  petition,  in  this  case,  is  based  upon  the 
December  6.    alleged  failure  of  the  appellee,  who  was  plaintiff  below,  and 
had  sued  for  an  animal  killed  by  rolling  stock,  to  prove  that 
the  injury  was  committed  in  Shelby  county. 

No  witness  stated  that  the  animal  was  killed  in  that  county ; 
yet  several  stated,  that  it  was  killed  on  the  railroad  between 
two  named  geographical  points,  which  we  will  judicially 
notice  are  in  that  county. 

Motion  overruled. 

t/.  S.  Soohey^  for  appellant 

J.  B.  McFadden^  for  appellee. 

(1)  Mr,  Scobey  for  appellant :  This  action  was  a  local  one.  The  statute 
required  that  it  should  be  brought  before  some  justice  of  the  peace  of  the 
county  in  which  the  animal  was  killed.  Acts  1853,  p.  113.  The  finding 
of  the  Court  below  cannot  bind  this  Court,  as  there  was  no  evidence  on  this 
point     Williams  v.  N.  A,  4r  S.  Railroad  Co,,  5  Ind.  111. 
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MooRB  V.  FiTz  and  Others. 


Nov.  Term, 

I860. 

MOOBE 


A.  sued  oat  an  attachmeDt  against  tho  property  of  S.,  and  placed  the  same        Pm. 
in  the  hands  of  the  sheriff,  October  16,  1854.    On  January  2,  1855,  C.  \^  247 

recovered  a  judgment  against  B.,  upon  which  execution  issued,  and  was 
levied  the  next  day  upon  certain  goods  of  B.  Afterward  A.  caused  his 
attachment  to  be  levied  upon  the  same  goods ;  the  sheriff  having  been 
prevented  by  A.'s  attorney  from  levying  the  same  sooner.  In  March, 
1855,  A.  recovered  judgment  in  his  attachment  proceedings,  and  the 
property  attached  was  ordered  to  be  sold.  Proceedings  by  A,  against  the 
sheriff  by  notice  and  motion,  to  compel  him  to  pay  over  to  him  the 
money  realized  on  sale  of  the  goods.  Answer  by  the  sheriff,  that  he  had 
applied  the  proceeds  of  sale,  first  to  the  payment  of  C.^a  execution,  and 
had  the  residue  in  Court,  &c. 

Heldj  that  if  the  attachment  had  been  in  the  hands  of  one  officer,  and  the 
execution  in  the  hands  of  another,  the  writ  first  levied  would  have 
obtained  the  prior  lien. 

Hdd,  also,  that  when  two  writs  against  the  same  person  are  in  the  hands 
of  the  same  oflScer,  he  must,  unless  otherwise  directed,  first  levy  the  writ 
which  first  came  to  his  hands. 

Hsidt  also,  that  if  the  plaintiffs  in  the  older  writ  direct  the  officer  not  to 
levy  the  same,  it  would  operate  as  a  withdrawal  or  waiver  of  their  prior 
lien,  and  make  it  the  duty  of  the  officer  to  levy  any  junior  writs  m  his  • 

hands. 

APPEAL  from  the  Miami  Circuit  Court.  Tuesday, 

Hakka,  J. — ^This  was  a  proceeding  against  a  sheriff,  by  ^^^^^^"^^  27. 
notice  and  motion,  to  compel  him  to  pay  over  money  alleged 
to  have  been  collected  on  an  execution  in  favor  of  the  appel- 
lees :  judgment  against  him. 
The  facts  disclosed,  are,  substantially,  that  on  October  16, 

1854,  the  appellees  instituted  their  suit,  and  caused  an  order 
of  attachment  to  issue  against  Reed  and  others.  The  sum- 
mons and  order  were  on  that  day  placed  in  the  hands  of  the 
sheriff,  returnable  at  the  next  term  of  the  Circuit  Court, 
to-wit:  in  March.    In  the  meantime,  namely,  on  January  2, 

1855,  Gai*rett  and  others  recovered  a  judgment  against  the 
same  defendants,  in  the  Common  Pleas  Court ;  upon  which 
an  execution  issued,  on  January  2,  and,  on  the  same  day,  by 
order  of  Oarretfs  attorney,  was  levied  on  certain  goods :  very 
soon  thereafter  the  attorney  of  appellees,  being  apprised  of 
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Not.  Term,  the  levy,  ordered  the  Bheriff  to  attach  the  same  property, 

1860.      which  was  also  done.    The  appellees,  together  with  several 

MooBB      others  who  joined  in  the  proceeding  in  attachment,  recovered 

P^'  judgment  at  the    March  Term,   1865.      Executions   were 

issued  upon   said   judgments,  and  levied  upon  the  same 

property,  which  was  sold. 

The  sheriff  avers,  in  his  answer,  that  he  had  applied,  of  the 
money  realized  by  the  sale,  a  sum  suflScient  to  satisfy  the 
execution  in  favor  of  Oarrett^  and  had  the  balance  in  Court, 
subject  to  the  order,  &c.;  that  at  the  time  the  order  of 
attachment  came  into  his  hands,  the  defendants  had  personal 
property,  subject  thereto,  of  the  value  of  $5,000 ;  but  that  he 
did  not  then  execute  the  said  order  on  said  property,  because 
of  the  directions  of  the  attorney  of  the  plaintiffi  in  that  pro- 
ceeding, and  in  this. 

On  the  trial  the  defendant  offered  evidence  to  prove  the 
amount  and  value  of  property  subject  to  tlie  attachment, 
when  it  came  into  his  hands ;  and  that  he  was  instructed  as 
averred,  by  the  plaintiff's  attorney.  The  evidence  was 
excluded.    Tliis  presents  the  only  point  in  the  case. 

The  statute,  2  R.  S.,  §  165,  p.  Q^^  is,  that  an  attachment, 
from  the  time  of  its  delivery  to  the  sheriff,  becomes  a  Hen 
upon  and  binds  the  defendant's  property  subject  to  execution, 
in  the  same  manuer  as  an  execution. 

By  2  R.  S.,  §  413,  p.  131,  it  is  provided,  that  where 
several  executions  are  issued,  and  in  the  hands  of  different 
officers,  the  one  first  levied  divests  the  lien  of  others,  that  had 
an  older  lien  created  by  mere  delivery  to  the  officer. 

We  think,  that,  under  a  proper  construction  of  these 
statutes,  if  the  attachmeut  herein  had  been  in  the  hands  of 
one  officer,  and  the  execution  in  the  hands  of  another,  that  the 
first  levy  would  have  so  far  consummated  the  imperfect  lien, 
created  by  the  mere  delivery  of  the  writ,  as  to  have  given 
that  writ  the  right  to  be  first  satisfied.  It  is  thus,  by  the 
statute,  made  a  race  of  diligence. 

Tlie  question  here  is,  what  is  the  eftect  of  these  statutes, 
and  the  duty  of  an  officer  under  them,  where  both  writs  are 
in  the  hands  of  the  same  officer.  Undoubtedly  he  must, 
ordinarily,  unless  otherwise  directed,  first  levy  the  writ  which 
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first  comes  to  his  hands.     But  where  there  is  a  prior  lien  by  Not.  Term, 
the  mere  delivery  of  the  writ  to  the  officer,  can  it  be  divested      1860. 
in  favor  of  a  younger  lien  thus  created,  and  further  perfected       Eibbt 
by  a  levy  of  the  younger  writ  by  such  officer,  because  of  the         ▼• 
want  of  diligence  of  the  plaintiff  in  the  elder  writ  1 

We  are  of  opinion,  that  if  the  plaintiffs  in  the  elder  writ 
directed  the  sheriff  not  to  levy  the  same,  he  should  have  been 
permitted  to  prove  that  fact,  for  such  order  would  so  operate 
as  a  withdrawal  or  waiver  of  their  prior  lien,  as  to  make  it 
the  duty  of  the  officer  to  levy  any  junior  writs  in  his  hands, 
and  sell  upon  the  same. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Beal  and  Ross^  for  appellants. 

J.  M.  Wilson  and  J.  Caven^  for  appellees. 


KiBBY  V.   StdDEBAEEK. 

A,  and  B.  purchased  of  C,  by  contract  in  writing,  all  the  strawberriea  that 
might  ripen  on  his  patch  during  the  season ;  and  agreed  to  pay  him,  there- 
for, a  given  price  on  delivery.  Z>.  became  surety  for  A,  and  B,,  by  sub- 
scribing the  following  agreement :  '*  On  the  part  of  the  said  A,  and  B,,  I 
hold  myself  with  them,  responsible  for  their  part  of  the  above  contract" 
C,  in  pursuance  of  the  contract,  delivered  the  berries ;  but  A,  and  B» 
friled^op  their  part»  to  pay  for  them,  and  became  insolvent  Suit  by  0. 
aninst  A,  B.  and  B.  for  the  price  of  the  berries  delivered. 

Mm,  that  the  undertaking  of  the  surety  bound  him  to  a  direct  performance 
of  the  contract,  and  was,  in  efiect,  that  he  or  his  principals  would  pay  for 
the  berries  on  delivery. 

3dd,  also,  that  C,  might  have  demanded  the  price  when  the  berries  wen 
delivered,  and  withheld  them  unless  it  was  paid ;  but  that  he  was  not 
bound  to  do  so,  but  might  deliver  them,  and  compel  the  payment  of  the 
price  afterward. 

Bid,  also,  that  it  was  not  necessary  to  notify  the  surety  of  the  failure  of 
the  principals  to  pay  the  price  of  the  berries ;  but  that  if  any  notice  was 
to  be  given,  it  was  notice  from  the  surety  to  C7.  to  sue  the  principals. 
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Not.  Term,   £[ddf  also,  that  mere  delay  in  prooeedingps  to  collect  the  debt,  where  time  i^ 
I860.  Q^^  given  by  a  binding  agreement,  does  not  dischazge  the  surety. 


y^  APPEAL  from  the  St.  Joseph  Circuit  Court. 

Studebakee,  Perkins,  J. — Senry  Studebaker^  of  St.  Joseph^  had  a  straw- 
TuMday,  berry  patch.  H.  P.  <b  C.  Dillon^  keepers  of  a  saloon,  before 
November  .  ^^^  strawberries  were  ripe,  entered  into  a  written  agreement 
with  Studebahei\  by  which  they  purchased  all  the  berries  that 
should  ripen  in  the  patch ;  agreeing  to  pay  therefor,  on  de- 
livery at  their  place  of  business,  at  the  rate  of  $3.75  a  bushel, 
during  the  season.  Kirby^  the  appellant,  added  to  the  agree- 
ment this  clause : 

*'  On  the  part  of  the  said  Dillons,  I  hold  myself^  with  them, 
responsible  for  their  part  of  the  above  contract. 

"  John  F.  Ktrhyr 

The  berries  were  delivered  to  the  Dillons,  in  parcels  as 
they  ripened,  during  the  month  of  June,  1859.  The  Dillons 
did  not  pay  for  them  on  delivery,  nor  afterward ;  but  nothing 
was  said  by  either  of  the  parties  about  any  change  in  the 
contract. 

Klrhy  had  no  notice  of  the  failure  of  the  Dillons  to  pay, 
till  this  suit  was  commenced,  being  in  S^temher,  1859,  about 
three  months  after  the  delivery  of  the  berries.  In  this  inter- 
val of  time  the  Dillons  had  become  insolvent,    v 

On  these  facts,  Kirhy  claims  that  he  is  discharged  from 
liability,  on  three  grounds : 

1.  Alteration  of  the  contract  by  Studehaker  and  the  Dil- 
lons, without  his  consent. 

2.  Want  of  notice  of  the  default  of  the  Dillons. 

3.  Want  of  diligence  in  Studehaker  in  proceeding  against 
the  Dillons.  • 

We  must  first  ascertain  the  nature  of  Kirhy^s  undertaking. 
In  the  2d  Vol.  of  the  3d  Ed.  of  American  Leading  Cases,  on 
page  283,  it  is  said  that  "  the  contract  of  the  surety  may  be 
in  the  nature  of  a  guaranty,  and  merely  stipulate  for  perform- 
ance by  the  principal ;  or  it  may  bind  the  surety  to  a  direct 
performance  on  his  part." 

Kirby^s  undertaking,  in  this  case,  we  think  to  be  of  the 
latter  character.     We  think  it  clearly  bound  him  to  a  direct 
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performance  with  the  Dillons.    He  says,  I  hold,  or  bind,  ^<^*  Term, 
^^myBelf  with  them"  for  the  perfor^iance,  &c.    He  agreed,      1860. 
then,  that  the  berries  should  be  paid  for  on  delivery ;  that  he      Eibbt 
or  the  Dillons,  would  make  such  payment.    And  this  was  a  e.      ^' 

1-111  11  i»  SrUDKBAKKa 

continamg  contract,  applicable  to  each  separate  delivery  of 
berries  during  the  season. 

Now,  as  between  StudebaJcer  and  the  Dillons^  what  was 
the  right  of  the  former  under  the  contract }  On  arriving  at 
Dillons  for  the  delivery  of  the  first  bushel,  what  might 
Slndebctker  do  t  He  might  tender  the  berries  and  demand 
concurrent  payment  of  the  price,  and  if  it  was  not  ftimished,  . 
he  might  refuse  to  deliver  the  berries ;  but  he  was  not  bound 
thoB  to  act  This  withholding  of  the  article  sold  till  the  pay- 
ment of  the  price,  is  simply  a  privilege  which  the  law  gives 
for  the  security  of  the  seller;  but  the  contract  itself  does  not 
require  that  he  should  exercise  it  If  he  is  satisfied  of  the 
responsibility  of  the  buyer,  he  may  deliver  the  article  sold, 
according  to  the  contract  on  his  part,  and  then  compel  perform- 
ance on  the  part  of  the  buyer,  afterward.  Withholding  de- 
livery by  the  seller  is  a  non-ftdfillment  of  the  contract  on  his 
part,  but  one  tliat  the  law  allows  for  his  security,  under  certain 
circumstances.  The  delivery  of  the  berries,  then,  by  Stude- 
baker  to  the  Dillons^  was  a  fulfillment,  on  his  part,  of  the  con- 
tract, not  a  breach  or  variation  of  it ;  and  immediately  upon 
such  delivery,  the  Dillons  became  his  debtors  to  the  amount  of 
the  price  of  the  berries  delivered,  by  the  failure  to  fulfill  on 
their  part.  Sttidebaker  was  not  bound  to  rescind  the  contract 
because  the  Dillons  failed  in  its  performance,  unless  he  chose 
to  do  BO,  nor  to  take  any  other  course  than  that  indicated  by 
its  terms. 

But,  as  we  have  already  seen,  whatever  consequences  re- 
sulted to  the  Dillons  by  their  &ilure  to  pay,  the  like  resulted 
to  Kirby.  He  too,  became  Studebaker^s  debtor  for  the  price 
of  the  berries  delivered. 

We  now  consider  the  questions  of  notice  and  lapse  of  time. 

As  Kirby  stands  as  a  surety  in  the  original  contract,  it  is 
beyond  doubt,  that  if  any  notice  was  to  be  given,  it  was  a 
notice  on  his  part  to  Studebaker^  to  sue  the  Dillons,  See 
jRowe  V.  BucJUel^  13  Ind.  381.     And  it  it  is  well  settled  that 
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Nov.  T«Tm,  mere  delay,  where  time  is  not  given  by  a  binding  agreement, 
1860>  in  proceeding  to  collect  a  debt,  does  not  discharge  a  surety* 
KiKBT  Spence^  in  the  Ist  vol.  of  his  Equity  Jurisdiction,  p.  638,  says : 
^  ^'  "  In  a  case,  temp.  Car.  Z,  a  surety  was  relieved  from  his  obli- 
gation on  a  bond  which  had  been  continued  for  a  long  time 
without  his  privity^  he  thinking  the  same  to  be  paid ;  and 
there  are  other  cases  of  a  similar  nature  in  that  and  the  pre- 
ceding reign.  Toth,  279 ;  ibid.  280,  temp.  Jac.  /.,  where  a 
bond  was  not  put  in  suit  for  twelve  years.  See  C.  P.  Cooper, 
Append.  565.  But  it  is  now  settled,  that  it  is  the  business  of 
the  surety,  (he  being  a  guarantor  for  the  payment,)  to  see 
that  the  principal  debtor  pays,  not  that  of  the  creditor.  Lord 
Eldon^  Wright  v.  Simpson^  6.  Ves.  734. — et.  v.  Anon^  A.  D., 
1820.  C.  P.  Cooper,  Append*  621.  It  is  the  same  at  law. 
Trent  Navigation  v.  Harley^  10  East  34,  40."  See,  also, 
Oaring  v.  Edwards^  3  Ross'  Leading  Cases,  top  p.  77 ;  S.  C, 
Eng.  C.  L.  Rep.  vol.  19.  Oo%elce^  Justice,  says:  '''I  think 
a  surety  has  a  duty  upon  him  to  go  and  inquire  into  the 
transaction.  In  OrTine  v.  Young ^  1  Holt,  85,  there  was  delay 
in  giving  notice,  and  yet  the  surety  was  holden  not  to  be 
discharged." 

In  the  case  at  bar  there  was  judgment  below  for  the  plain- 
tiff and  it  must  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per  cent, 
damages  and  costs. 

R.  L.  FarnewoTth^  (1)  for  appellant 

J,  U.  Miller  and  M.  O.  Oeorge^  for  appellee. 

(1)  The  following  authorities  were  cited  by  Mr.  Ibmsioorth,  in  support  of 
the  proposition,  that  sureties  are  bound  only  according  to  the  strict  letter,  or 
precise  terms,  of  their  contract,  and  are  released  if  it  be  modified  in  any 
respect  by  the  principals.  Ludlow  y.  Sinumds,  2  Gaines,  60. — 2  Term.  R 
372.-7  do.  256.-2  Brown's  Ch.  Ca.  579.-2  Ves.  Jr.  540.— 6  Hill,  543.-8 
Wendell,  516.— 10  Johns.  Rep.  180.— Parson's  Mer.  L.  67  —Potior  y.  Jfoc- 
Donald,  1  Eng.  L.  &  £.  B.  l.—Miller  v.  Stewart,  9  Wheat  680.— ifo^A^ 
V.  Bo^  5  MaryL  B.  102. 


OF  THE  STATE  OF  INDIANA.  49 

Nov.  Term, 

Hunt  and  Others  v.  Standaet  and  Othei-s.  ' 

Slaughter 
APPEAL  from  Marion  Circuit  Court  v- 

JPer  Curiam. — ^This  case  is  similar  to  that  of  Hunt  et  dl. 
V.  The  Same  Appellees^  at  this  term  (1).  Tuesday, 

The  judgment  as  to  the  makers  of  the  note  is  aflSrmed ;  as  November  27. 
to  the  indorsers,  it  is  reversed. 

N',  B.  Taylor^  for  appellant 

(1)  Ante,  p.  33. 


•  m%m  • 


Slaughteb  and  Another  v.  DBrriNEY. 


16     49 


A  mortgagor  can  not,  after  the  mortgaged  property  has  heen  ordered  to  be  '  ObM  2 

IfiO    fifi7 

sold  on  foreclosure,  claim  the  property  as  exempt  from  execution. 

APPEAL  from  the  Ha/rrison  Circuit  Court.  Tuesday, 

Per  Curiam.— The  facts  of  this  case  may  be  read  in  ^^''^"'^  ^7. 
10  Ind.  at  p.  103,  where  the  decision  in  it,  on  a  former  sub- 
mission to  this  Court,  is  reported. 

The  question  to  be  now  determined  is,  whether  a  house- 
holder, who,  being  the  owner  of  a  piece  of  ground,  mort- 
gages it,  his  wife  not  joining  in  the  mortgage,  can,  after  a 
regular  judgment  of  foreclosure  and  sale  upon  such  mort- 
gage, claim  it  as  exempt  from  sale  on  such  judgment.  See, 
as  to  who  is  a  resident  householder,  Mark  v.  The  StatCy  at 
this  term. 

In  Eltzroth  y.  Weheter^  at  this  term,  it  is  decided,  that 
property  may  be  claimed  as  exempt  from  sale,  up  to  the  time 
of  sale,  where  it  is  taken  by  virtue  of  an  execution  upon  a 
general  personal  judgment  against  the  defendant. 

But  it  has  also  been  decided,  at  this  term,  in  Ludwick  v. 

Berkmire^  that  where  property  has  been  seized  by  virtue  of 

an  attachment,  a  claim  of  exemption  can  not  be  interposed 

after  a  judgment  in  the  attachment  proceedings,  ordering  the 

Vol.  XV.. 
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Nor.  Term,  sale  of  the  specific  articles  of  property ;  because  the  judg- 
I06O.      ment  concludes  the  question  of  exemption,  as  well  as  others. 

The  same  principle  must  apply,  and  with  increased  pro- 
priety, to  the  case  of  mortgaged  property,  which  the  party 
has  voluntarily  pledged  to  his  debtor,  and  the  Court  has 
specifically  adjudged  to  be  sold.  See  Slaughter  v.  Detinejfj 
10  Ind.  supra. — Perk.  Prac.  393. — Mimdlove  v.  Burton^ 
1  Ind.  39. 

Tlie  judgment  is  reversed,  with  costs.  Cause  remanded  for 
further  proceedings. 

W.  T.  Otto  and  W.  Q.  Greaham^  for  appellants. 

R,  Crawford^  for  appellee. 


15  50 
142  78 
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BoBuM  v-  Fours  and  Others. 

As  a  general  rule,  erery  communication  which  the  client  makes  to  his  legal 
adviser,  for  the  purpose  of  professional  advice  or  aid,  upon  the  suljeGt  of 
his  rights  or  liahUitieSi  is  to  be  deemed  confidential. 

This  rule  is  not  confined  to  communications  made  for  the  purpose  of  ena* 
bling  an  attorney  to  conduct  a  cause  in  Court ;  but  includes  communica- 
tions made  by  one  to  his  legal  adviser,  while  engaged  and  employed  in 
that  character,  and  where  the  object  is  to  get  his  legal  opinion  as  to  lus 
employer's  legal  rights  and  liabilitiea 

Such  communications)  to  be  privileged,  must  have  been  addressed  to  an 
attorney  in  his  professional  character,  with  a  view  to  legal  advioe,  which, 
as  an  attorney,  it  was  his  duty  to  give. 

When  the  terms  of  a  contract  have  been  agreed  upon  between  the  parties, 
and  an  attorney  is  afterward  employed,  as  a  scrivener  merely,  to  reduce 
the  contract  to  writing,  and  no  inquiry  is  made  of  him  as  to  its  legal 
efiect,  communications  made  to  him,  while  thus  engaged,  will  not  be 
regarded  as  privileged. 

Our  statute,  fixmg  the  legal  rate  of  interest,  &c.  (1  R.  S.  1852,  pp.  343, 344), 

was  not  intended  to  inhibit  a  party  from  having  two  prices  for  his  pro- 

■^rty— one  a  cash  price,  and  the  other  a  time  price ;  but,  if  a  price  is 

agreed  upon,  and  time  is  given,  no  greater  rate  of  interest  than  the  statute 

allows  can*  legally  be  contracted  for. 

Under  our  statute  usury,  or  illegal  interest,  may  exist  without  the  actual 
loan  of  money. 
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When  a  mortgagor  appears  to  the  action  to  fbraclose,  and  pleads  namy  in  Kor.  Term, 

the  transaction,  his  yendee  of  the  mortgaged  premises,  with  his  consent,  1860. 
may  assume  the  same  defense. 


BOBUH 
V. 

Pouts. 
APPEAL  from  the  Tippecanoe  Oircuit  Court. 

Davisok,  J.— The  appellant,  who  was  the  plaintiff,  brought  ^wen!^  27. 
this  action  against  the  appellees,  to  foreclose  a  mortgage  upon 
real  estate  in  Tippecanoe  county.    The  following  is  the  case 
made  by  the  complaint.    The  plaintiff,   on   September  11, 
1854,  sold  the  land  described  in  the  mortgage  to  the  defend- 
ant, Jacob  Foute^  who,  at  that  date,  executed  to  him  six 
promissory  notes :  the  first  for  $1,060,  due  December  25, 1855 ; 
the  second  for  $1,120,  due  December  25,  1856 ;  the  third  for 
$1,180,  due  December  25,  1857 ;  the  fourth  for  $1,200,  due 
December  25, 1858;  the  fifth  for  $1,500,  due  December  25, 
1859;  and,  the  sixth  for  $1,280,  due  December  25,  1860. 
The  first  three  notes  had  been  paid.    The  fourth  was  alone 
due,  and  unpaid,  when  the  complaint,  in  this  case,  was  filed ; 
and  the  object  of  the  present  suit  was  to  foreclose,  as  to  the 
last  three  notes.    After  the  execution  of  the  mortgage  in 
October^   1856,  Foute^  the  mortgagor,  conveyed  the  mort- 
gaged premises  to  Nathan  Fouts^  who,  in  November  then 
next  following,  died,  leaving  Mary  Fouts^  his  widow,  and 
the  defendant,  John  A.  Fouts^  his  heirs  at  law ;  said  Mary 
is  now  intermarried  with  Calvin  McMillen.    Jacob  Fonts 
answered:   1.  By  a  general  denial.    2.  That  the  notes,  in 
suit,  included  usurious  interest,  at  10  per  cent,  per  annum, 
from  September  11,  1854.     3.  That  he,  Jacobs  at  the  date  of 
the  notes,  purchased  170  acres  of  land  of  the  plaintiff  at  $40 
per  acre,  in  all  $6,800 ;  of  which,  by  the  contract  of  sale, 
$1,000  was  to  be  paid  December  25, 1854;  $1,000,  December 
25, 1855;  $1,000,  December  25, 1856;  $1,000,  December  25, 
1857;    $1,000,  December  25,  1858;  $1,000,  December  25, 
1859;   and  $800,  December  25,  1860.    That  the  first  pay- 
ment  was  not  to  draw  interest ;  but  the  second,  third,  and 
fourth  payments  were,  at  6  per  cent,  from  September  11, 
1854 ;  and  the  fifth,  sixth,  and  seventh  were  to  draw  10  per 
cent,  per  annum :   and,  that  the  notes,  for  the  recovery  of 
which  this  suit  was  instituted,  were  given  for  the  last  three 
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Nov.  Term,  payments,  the  same  not  bearing  interest  on  their  face,  but 
-"-"^Q-      including  10  per  cent,  interest  from  their  date. 

To  this  answer  the  plaintiff  replied,  denying  the  usury 
and  alleging  that  the  notes  were  given  for  a  valid  considera- 
tion, &c.  McMillen  and  wife,  by  the  consent  of  Fouts^ 
answered  the  complaint  by  adopting  the  second  and  third 
paragraphs  of  his  answer,  setting  up  usury  in  the  notes. 
And  to  tlieir  answer,  so  far  as  it  set  up  usury,  the  plaintiff 
demurred,  on  the  ground  that  Nathan  Fouta^  as  shown  by 
the  complaint,  had  purchased  the  lands  subject  to  the  notes 
and  mortgage,  and  that  neither  he  nor  his  heirs  had  the  right 
to  set  up  usury:  but  the  demurrer  was  overruled,  and  the 
plaintiff  replied.  John  A.  Fouts^  the  heir  at  law  of  Na- 
than Fouts^  being  an  infant,  answered  by  guardian  ad  literri. 

The  jury  to  whom  the  issues  were  submitted,  found,  gener- 
ally, that  there  was  then  due  the  plaintiff  $1,000;  that 
on  December  25,  1859,  there  would  be  due  him  $1,000;  and, 
that  $800  would  be  due  him  on  December  25,  1860 :  and 
further,  they  found,  specially,  to  the  effect,  that  "in  Septem- 
ber^ 1854,  Jacob  Fonts  bought  170  acres  of  land  of  the  plain- 
tiff, at  $40  per  acre,  making  the  aggregate  amount  of  $6,800. 
That  the  three  notes  sued  on,  were  given  for  part  of  the  pur- 
chase-money, and  were  usurious  in  this :  to  the  principal,  in 
each  note,  there  was  added  10  per  cent,  per  annum,  for  the 
time  each  had,  respectively,  to  run ;  and  such  interest  was 
so  added  in  consideration  of  the  delay  of  payment." 

Plaintiff  moved  for  a  new  trial ;  but  his  motion  was  over- 
ruled and  a  decree  of  foreclosure  rendered  on  the  verdict. 

The  plaintiff,  at  the  proper  time,  moved  to  suppress  the 
deposition  of  one  JoJiii  J.  Taylor^  taken  by  the  defendants 
to  be  read  in  evidence  in  the  cause;  but  the  Court  refiised 
the  motion  and  he  excepted.  This  refusal  constitutes  the 
first  error  assigned.  Taylor^  in  his  deposition,  says  he  was 
an  attorney  at  law,  and  resided  in  Attica^  in  this  State, 
where  he  had  a  law-office.  At  the  request  of  the  plaintiff 
he  drew  the  notes  then  shown  to  him,  being  the  same  now  in 
suit,  also  a  title-b  )nd,  which  contained  the  written  contract 
between  the  parties. 

None  of  the  defendants  were  present  when  the  notes  and 
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bond  were  drawn.  Tlie  price  of  the  land,  described  in  the  Nov.  Term, 
complaint,  was  $40  per  acre;  the  whole  amount,  $6,800.  1odU« 
The  deposition,  after  setting  forth  the  terms  of  payment  for 
the  land,  as  stated  in  the  third  paragraph  of  the  answer, 
says :  The  plaintiff  directed  him,  Taylor^  to  calculate  interest 
on  the  three  last  payments  at  10  per  cent,  per  annum ;  to  add 
such  interest  into  the  body  of  each  of  the  last  three  notes, 
respectively ;  and  his,  Taylor^ 8^  recollection  was,  that  the  10 
per  cent  was  so  added  for  the  purpose  of  evading  the  statute 
against  usury.  Tlie  deposition  further  states,  that  Taylor^ 
while  drawing  up  the  notes  and  bond,  did  not  consider  him- 
self as  acting  in  the  capacity  of  an  attorney  at  law,  but 
merely  as  a  scrivener;  that  "he  was  employed,  by  the  plain- 
tiff to  draw  them  up,  and  that  was  an  end  of  it." 

The  appellant  contends,  that  the  communications  made  to 
the  witness,  as  shown  by  the  deposition,  he  being  an  attorney 
at  law,  are  privileged,  and,  for  that  reason,  the  motion  to 
suppress  should  have  been  sustained.  As  a  general  rule, 
''  Every  communication,  which  the  client  makes  to  his  legal 
adviser,  for  the  purpose  of  professional  advice  or  aid^  upon 
tlie  subject  of  his  righte  and  liabilities,  should  be  deemed 
confidential."  1  Greenl.  Ev.  §  240.  This  rule  is  not  strictly 
confined  to  communications,  made  for  the  purpose  of  ena- 
bling an  attorney  to  conduct  a  cause  in  court;  but  extends,  so 
as  to  include  communications  made  by  one  to  his  legal  adviser 
while  engaged  and  employed  in  that  character,  "  and  when 
the  object  is  to  get  his  legal  opinion  as  to  the  employer's  legal 
rights  and  liabUities."  Foster  v.  Hall,  12  Pick.  89.  But 
such  communications,  in  order  to  be  privileged,  must  be 
addressed  to  an  attorney  in  his  professional  character  of  a 
legal  adviser,  with  a  view  to  legal  advice  which,  as  an  attor- 
ney, it  was  his  duty  to  give.  3  Phil.  Ev.,  4  Am.  ed.,  130, 
n.  62.  In  the  case  at  bar,  Taylor  being  an  attorney  at  law, 
the  question  to  settle  is:  Were  the  communications,  made 
to  him  by  the  plaintiff,  intended  to  elicit  his  legal  advice:  in 
other  words,  were  they  addressed  to  him  as  a  legal  adviser? 
As  we  understand  the  deposition,  the  parties  had  agreed  on 
the  terms  of  the  contract  before  the  attorney  was  called  on. 
No  inquiry  was  made  ot  him  as  to  its  legal  effect,  or  the 
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Nov.  Term,  rights  and  obligations  under  it  He  was  employed,  not  to 
lo^Q'  give  legal  advice,  but  simply  to  draw  the  notes  and  bond,  as 
directed  by  his  employer.  There  is,  indeed,  nothing  in  the 
record  from  which  it  can  be  inferred  that  the  relation  of 
attorney  and  client,  in  any  respect,  subsisted  between  him 
and  the  plaintiff^  or  that  he  was  employed  in  any  capacity 
other  than  that  of  a  mere  scrivener.  K  this  exposition  of 
the  deposition  be  correct,  and  we  think  it  is,  Taylor  was  not 
professionally  consulted,  within  the  scope  of  his  business  as 
an  attorney;  and  the  result  is,  the  communications  made  to 
him,  by  the  plaintiff,  are  not  privileged.  Jenkinaon  v.  The 
State,  5  Blackf.  4:66.— Beed  v.  Smith,  2  Ind.  160.— Hdtton 
V.  Rohinson,  14  Pick.  416. — Brumwdl  v.  Lucas,  2  Barn.  & 
Cresw.  745.  The  refusal  to  suppress  was  not,  in  our  judg- 
ment, erroneous. 

But  the  appellant  assumes  another  ground.  He  says  that^ 
upon  all  the  facts,  proved  by  the  evidence,  the  transaction 
was  not  usurious ;  that  it  was  a  sale  of  land,  on  long  time, 
at  a  higher  price  than  the  cash  or  short-time  price,  at  6 
per  cent,  interest  thereon.  The  statute  enacts,  that  ^^  In- 
terest upon  the  loan  or  forbearance  of  money,  goods,  or 
things  in  action  shall  be  at  the  rate  of  six  dollars  a  year  upon 
one  hundred  dollars;"  and,  ^'If  a  greater  rate  of  interest 
shall  be  contracted  for,  or  received,  or  reserved,  the  contract 
shall  not,  therefore,  be  void ;  but,  if  in  any  action  on  such 
contract,  proof  be  made  that  illegal  interest  has  been  directly 
or  indirectly  contracted  for,  or  taken,  or  reserved,  the  defend- 
ant shall  recover  cost,  and  the  plaintiff  shall  recover  his 
principal  without  interest."  1 R.  S.  1852,  pp.  343,  344.  The 
legislature,  by  these  enactments,  did  not  intend  to  prohibit  a 
party  from  having  two  prices  for  his  property ;  one  a  cash 
price,  and  the  other  a  time  price.  But  they  did  intend  to 
inhibit  the  contracting  for,  receiving,  or  reserving  illegal 
interest;  and  the  inquiry  is:  Did  the  parties,  in  this  instance, 
contract  for  such  interest?  Tlie  jury,  in  their  special  find- 
ing, have  answered  this  question  affirmatively;  and  their 
finding  seems  to  be  consistent  with  the  evidence.  There  is 
nothing  in  the  transaction,  in  any  degree,  tending  to  show 
that  the  parties,  in  making  the  contract,  contemplated  ^^a 


OP  THE  STATE  OF  INDIANA. 


56 


BOBUM 
V. 


time  price"  for  the  land;  indeed  the  evidence  stiflSciently  Nor.  Temi, 
proves  that,  as  part  of  the  contract  of  sale,  it  was  understood  1°pO' 
that  the  notes  in  question  should  each  bear  interest,  at  the  rate 
of  10  per  cent  per  annum  until  they,  respectively,  matured. 
But  it  is  insisted  that,  in  this  case,  there  being  no  loan  of  money 
there  can  be  no  usury.  This  position  accords  with  at  least 
one  decision  of  this  Court.  See  The  State  Bank  r.  CoquiU 
lard^  6  Ind.  234.  But  the  facts,  upon  which  that  case  was 
decided,  occurred  before  the  enactment  of  our  present  statute 
against  usury.  See  1  B.  S.,  pp.  343, 344,  above  quoted.  And, 
we  have  recently  held,  that  ^' Under  that  statute,  usury  or 
iU^al  interest  may  exist  without  the  actual  loan  of  money." 
Crawford  v.  Johnson^  11  Ind.  258.  The  case  just  cited  was 
a  suit  to  foreclose  a  mortgage.  Upon  the  trial  it  was  proved 
that  the  notes,  secured  by  the  mortgage,  were  given  for  the 
purchase-money  of  real  estate ;  were  drawn  for  $8,000,  the 
price  of  the  land,  with  6  per  cent,  interest,  and  for  an  addi- 
tional 2  per  cent  interest  on  the  $8,000,  separate  notes 
were  given  by  the  vendee.  Held^  That  the  transaction  was 
usurious.  This  decision  evidently  applies  to  the  case  before 
us,  and  we  perceive  no  reason  why  it  should  not  be  followed. 
As  to  the  fiicts,  the  present  case,  and  the  one  cited,  are  not 
essentially  different.  In  each  the  parties  "contracted  for'^ 
a  rate  of  interest  over  6  per  cent,  per  annum ;  and,  as  we 
have  seen,  the  statute  renders  such  contract  illegal,  and  directs 
a  forfeiture  of  all  the  interest 

The  next  inquiry  relates  to  the  answer  of  Calvin  IfoMillen 
and  Mary  McJtfillen.  These  defendants  claim  an  interest  in 
the  mor^aged  premises,  under  a  conveyance  by  Jacob  Fout9^ 
the  mortgagor,  to  Nathan  Foute^  the  former  husband  of  Mary 
McMUlen,  llieir  answer  was  made  with  the  consent  of 
Jacob  Fouts^  and  simply  adopts  his  answer,  setting  up  usury 
in  the  notes.  The  objection  is,  that  Nathan  Fouts  had  pur- 
chased the  lands  subject  to  the  mortgage,  and  that  neither  he 
nor  his  heirs  had  the  right  to  set  up  usury.  We  have  decided 
that  "a  vendee  of  real  estate,  who  purchased  subject  to  a 
mortgage  tainted  with  usury,  can  not  avail  himself  of  that 
defense  against  a  bill  of  foreclosure."  Stevens  v.  Muir^ 
8  Ind.  852.    But,  in  that  case,  the  mortgagor  was  not  a 
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Not.  Tenn,  party,  nor  had  he  consented  to  the  defense  set  up  by  his 
1860.  vendee.  And,  in  the  opinion  delivered,  it  is  said  *'that  such 
vendee  might  avail  himself  of  tTiat  defense  with  the  consent 
of  the  party  who  made  the  usurious  contract,  and  who  was 
to  suffer  by  it."  In  Wright  v.  Bundy,  11  Ind.  398,  it  waa 
held  that  "when  a  debtor  does  not  set  up  the  defense  of 
usury,  a  third  person  can  not  without  the  debtor's  consent " 
From  these  positions,  it  would  seem  to  follow  that  where  a 
mortgagor  appears  to  the  action  to  foreclose,  and  pleads  usury 
in  the  transaction,  his  vendee  of  the  mortgaged  premises, 
with  his  consent,  may  assume  the  same  defense.  We  know 
of  no  adjudicated  case  adverse  to  this  conclusion,  and  we  are 
inclined  to  adopt  it. 

In  this  case,  the  mortgagor  not  only  appeared  and  pleaded, 
but  consented  that  the  other  defendants,  as  heirs  of  bis 
vendee,  might  adopt  the  san^  defense ;  and  the  result  is,  the 
ruling  upon  the  demurrer  was  not  erroneous. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 

Chase  and  Wilstach^  for  appellant. 

Vinton  and  Miller^  for  appellee. 


Ogdbn  v.  Rowley. 


Tuesday^ 
November  27. 


Suit  upon  an  award.  Answers  impeaching  the  award  for  mistake,  frand^ 
misconduct  of  arbitrators,  &c.  Reply,  by  way  of  estoppel,  that  the 
defendant,  in  another  action  between  the  same  parties,  founded  upon  the 
same  cause  of  action  upon  which  the  award  sued  on  in  this  case  was 
founded,  had  answered  in  bar  of  that  action  the  award  now  sued  on, 
and  thereby  defeated  said  action. 

Held,  that  the  award  was  treated  as  valid  by  the  defendant,  in  setting  it  up 
as  a  defense  to  the  former  action  ;  and  that  having  had  the  benefit  of  it 
as  a  valid  awaixl,  in  that  suit,  he  can  not  afterward  bo  permitted  to 
impeach  it 

APPEAL  from  the  Vanderhirgh  Common  Pleas. 
Hanna,  J. — The  appellant  was  the  plaintiflf  below;  his 
complaint  contained  two  paragraphs.    The  first  was  based 
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upon  an  award ;  the  second  was  for  one-half  the  cost  or  value  Not.  Term, 
of  a  partition-wall.  I06O* 

The  defendant  answered  the  first  paragraph  of  the  com- 
plaint in  fifteen  paragraphs ;  each  attacking  the  award,  and 
setting  up  facts  to  impeach  it,  of  mistake,  misconduct,  and 
fraud  of  two  of  the  arbitrators,  the  plaintiff,  and  his  attorneys : 
as  to  the  second,  he  answered,  setting  up  the  award  in  bar. 

A  demurrer  was  sustained  to  a  part,  and  overruled  as  to  a 
part,  of  the  paragraphs  of  the  answer  to  the  first  paragraph 
of  the  complaint.  Tlie  plaintiff  then  replied  to  the  paragraphs 
of  the  answer  to  which  the  demurrer  was  overruled,  setting 
up  an  estoppel,  in  this ;  that  at  the  then  present  term  of  the 
same  Court  there  was  a  suit  pending  in  favor  of  the  said 
plaintiff  against  the  said  defendant,  for  the  same  cause  of 
action  and  subject  matter  upon  which  the  award  now  sued 
on  was  founded,  and  that  in  answer  to,  and  in  bar  of,  that 
action,  said  defendant  pleaded  the  award  now  sued  on,  and 
thereby  defeated  said  action. 

Copies  of  the  complaint,  answer,  and  judgment  of  the 
Court,  in  the  former  suit,  were  made  part  of  the  reply. 

A  demurrer  was  sustained  to  the  reply.  Judgment  for  the 
defendant. 

The  only  question  presented  for  our  consideration,  is  upon 
the  last-named  ruling  of  the  Court. 

The  appellant  argues,  that  the  defendant,  by  pleading  the 
award  in  the  former  suit,  is  now  estopped  from  attempting  to 
impeach  it.  Tlie  appellee  admits  that  such  would  be  his 
position  if  he  had  pleaded  the  award  in  bar  of  that  suit; 
but  he  insists  that  he  did  not  so  plead  it;  that  the  answer, 
in  that  action,  was  simply  that  another  suit  was  pending  for 
the  same  cause  of  action  ;  and  that  he  referred  to,  and  made 
the  award  a  part  of,  that  answer,  to  show  that  the  matters 
arbitrated  were  the  same  as  those  then  sued  on,  and  that  an 
action  was  pending  upon  that  award. 

The  question  is,  as  to  the  character,  force,  and  effect  of  that 
answer. 

The  record  of  that  suit,  as  pleaded,  shows  that  the  plaintiff, 
by  his  complaint,  claimed  damages  resulting  from  the  falling 
of  a  partition-wall,  by  which  the  property  of  plaintiff  waa 
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Nov.  Term,  injm^d ;  averring  that  the  building  of  defendant,  adjoining 
IqqP*  that  of  plaintiflE^  was  tuilt  of  defective  materials,  and  in  aa 
OoDBH      insoffieient  manner ;  bo  that,  <&c. 

g^^^]^  The  answer  of  defendant  set  np,  that  before  the  bringing 
of  said  snit,  and  after  the  committing  of  said  grievances, 
the  plaintiff  and  defendant  referred  certain  matters  of 
difference,  ^^  including  the  grievances  complained  of,"  to 
the  arbitration,  &c.  It  is  then  averred  that  the  arbitrators, 
designated,  took  upon  themselves,  and  discharged  the  said 
duties,  specially  setting  forth  the  facts ;  and  made  an  award, 
which  is  copied,  and  is  the  same  as  the  one  now  sued  on. 
The  answer  then  avers,  that  ^'  before  the  commencement  of 
this  action,  the  said  plaintiff  brought  his  action  against  the 
said  defendant,  upon  the  said  award,  for  the  recovery  of  the 
amount  of  the  said  award,  awarded  to  be  paid  to  the  said 
plaintiff  by  the  said  'defendant  (for  and  on  accotiM  of  the 
identical  supposed  grievances  complafned-'of  in  said  com- 
plaint), in  the  Court  of  Common  Pleas  of  Vanderburgh 
county;  and  that  the  said  suit,  so  brought  and  prosecuted 
against  the  said  defendant  by  the  said  plaintiff  as  aforesaid, 
is  still  pending  in  the  said  Court."  The  answer  so  pleaded 
referred  to  the  present  suit. 

We  are  of  opinion  that  the  ruling  of  the  Court  upon  the 
demurrer  to  the  reply  was  erroneous.  The  award  was,  by 
the  defendant,  treated  as  valid,  in  the  answer  setting  it  up  as 
a  defense  to  the  former  action.  Certainly,  if  he  had  then 
impeached  its  validity  for  the  causes  now  attempted  to  be 
pleaded,  he  would  not  have  been  heard  in  that  attempt  to 
thereby  defeat  the  suit  instituted  upon  the  causes  which  were 
the  subject  of  said  award.  Having  had  the  benefit  of  it,  as 
a  valid  award,  in  that  suit,  he  should  not  now  be  permitted 
to  impeach  it.  WaBhington  Hall  Co,  v.  Stipp^  6  Blackf. 
478.-2  B.  Monroe,  267.-2  Sumner's  R.  589. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Conrad  Baker ^  for  appellant. 

JoneB  (&  Blythe^  for  appellee. 
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Nov.  Term, 
Eakin  v.  Fenton,  Admiuistrator  of  Fbnton.  I860. 

A  partner  purchased  the  interest  of  his  eo-partner,  in  the  partnership      French 
property,  under  a  mistake  as  to  the  true  condition  of  the  partnership      ,^T' 
accounts,  but  without  fraud  in  the  party  selling. 

Bdd,  that  there  was  no  legal  consideration  for  a  promise  of  the  partner 
selling,  to  make  up  the  amount  of  the  mistake. 

Edd,  also,  that  a  moral  consideration  is  insufficient  to  support  an  action. 

APPEAL  from  the   Clark  Common  Pleas.  Tuesday, 

Per  Curiam. — One  partner  bought  out  his  co-partner,  for  -^^^w'**^  27. 
a  certain  price.  Afterward,  he  alleged  that  the  purchase  was 
made  under  a  mistake  of  the  true  state  of  the  partnership 
accounts,  and  claimed  that  he  should  be  allowed  a  certain 
sum  by  the  partner  selling.  There  was  no  fraud.  The  part- 
ner promised  to  pay  the  sum,  and  is  now  sued  on  the  prom- 
ise.    He  denies  there  was  any  consideration  for  it. 

Ahey  V.  Bennett^  10  Ind.  478,  and  Spahr  v.  HollingsTiead^ 
8  Black f.  415,  decide  that  there  was  no  legal  consideration: 
and  Wiggins  v.  Keizer^  6  Ind.  252,  decides  that  a  moral  one 
is  insufficient. 

TRe  judgment  is  affirmed  with  costs. 

J.  S.  Harvey^  for  appellant. 

J.  O.  Howard^  for  appellee. 


French  v.  Tubneb. 

To  hold  a  party  as  an  indorser  of  a  promissory  note,  the  indorsement  must 
hare  been  made  thereon  ;  or,  perhaps,  on  another  paper  annexed  thereto, 
when  there  are  many  successive  indorsements. 

A  transfer  in  writing,  made  upon  a  mortgage  o(  "  The  within  mortgage 
and  the  notes  therein  described/'  does  not  convey  the  legal  title  to  the 
notes,  though,  under  our  code,  the  assignee  might  sue  in  his  own  name ; 
nor  does  the  assignor,  in  such  case,  warrant  the  solvency  of  the  maker 
of  the  notes. 

The  assignor,  in  such  case,  impliedly  warrants  that  the  notes  have  not  been 
paid  to  him ;  yet  if  they  have  in  fiict  been  paid  to  him,  he  Is  not  liable  on 
the  contract  of  assignment,  bul  only  for  the  consideration  received  by  him 
for  the  transfer. 
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Nor.  Term,    Parol  agreements  made  cotemporaneouslj  with  a  written  assignment^  can 
1 860.  not  be  admitted  to  vary  or  extend  the  effect  of  the  assignment  as  written. 

French  APPEAL  from  the  Ohio  Circuit  Court. 

TuBNEB.         WoEDEN,  J. — Suit  bj  Fvench  against  Turner.    The  com- 
Tuesday,        plaint  contained  three  paragraphs,  or  counts,  to  each  of  which 
November  27.  a  demurrer  was  sustained,  and  final  judgment  was  rendered 
for  the  defendant. 

French^  having  excepted  to  the  ruling,  brings  the  case  here 
for  revision. 

The  first  count,  states  in  substance,  that  on  N^ovemher 
6,  1852,  one  John  Bodle  executed  and  delivered  to  Abel 
C.  Peppei\  a  mortgage  on  certain  land,  therein  described,  to 
secure  the  payment  of  $1,100,  evidenced  by  ten  promis- 
sory notes  of  that  date,  each  for  $110 ;  one  payable  in  a  year 
from  date,  and  one  maturing  each  year  thereafter  until  they 
all  become  due,  with  interest  payable  annually.  That  in  Sep- 
tember^ 1854,  Pepper  assigned  and  transferred  the  mortgage 
and  notes,  by  indorsement  on  the  mortgage,  to  the  defendant. 
Turner.  That  Turner^  in  January^  1858,  for  value  received, 
transferred  the  mortgage  and  notes  to  the  plaintiff,  by  indorse- 
ment in  writing  on  the  mortgage.  The  mortgage  and  notes, 
together  with  the  assignment,  are  set  out.  The  assignment 
from  Turner  to  the  plaintiff,  on  the  mortgage,  is  as  follows, 
viz: 

"For  value  received,  I  hereby  assign  the  within  mortgage 
and  notes,  therein  described,  to  John  J.  French. 

"  January  2,  1858.  (Signed,)  "  Moses  Turner.^ 

It  is  averred  that  the  note  which  became  due  on  Novem- 
ber 6,  1858,  and  the  interest  on  the  others  not  due,  re- 
main due  and  unpaid.  That,  for  the  notes  which  matured 
before  November  6,  1858,  he  foreclosed  the  mortgage,  and 
the  mortgaged  premises  were  sold  for  $600,  being  fifty 
dollars  less  than  the  judgment,  interest  and  cost.  That 
Bodle.,  at  the  time  of  the  execution  of  the  notes  and  mort- 
gage, had  no  property  subject  to  execution  except  the 
mortgaged  premises,  nor  did  he  have  at  the  time  of  the 
maturity  of  any  of  the  notes.  Tliat  he  is  still  wholly  and 
notoriously  insolvent,  having  no  property  subject  to  execution, 
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and  that  an  action  against  him  would  be  unavailing,  where- 
fore, &e. 

— "T^Ee  second  count  alleges,  that  the  defendant,  professing  to 
be  the  holder  of  the  ten  promissory  notes  (described  in  the 
first  count)j  secured  by  the  mortgage,  on,  &c.,  for  vahie  re- 
ceived, sold  the  said  ten  promissory  notes  to  the  plaintiff,  by 
indorsement  on  the  mortgage  (as  in  the  first  count) ;  and  that 
before  the  said  assignment,  the  defendant  received  full  pay- 
ment and  satisfaction  of  the  first  of  said  series  of  promis- 
sory notes,  to- wit:  the  one  payable  on  November  6,  1853, 
and  all  interest  thereon,  Irom  said  Bodle^  which  interest  at 
the  time  of  the  assignment  amounted  to  $30,  making,  of  prin- 
cipal and  interest  on  the  note,  at  the  time  of  the  assignment, 
$140,  which  the  defendant  refuses  to  pay,  wherefore,  <fec. 

The  third  count  aUegea,  that  on,  &c.,  the  defendant  profess- 
ing to  be  the  holder  of  the  ten  promissory  notes  and  mortgage, 
and  that  the  payment  of  the  notes  was  secured  by  the  mort- 
gage, induced  the  plaintiff  to  purchase  the  same  for  a  valuable 
consideration,  fully  equal  to  the  principal  sum  mentioned  in 
the  notes  and  the  interest  accrued  thereon ;  and  thereupon  the 
defendant,  in  pursuance  of  said  sale,  by  an  instrument  in  writ- 
ing indorsed  on  the  said  mortgage,  assigned  the  notes  and 
mortgage  to  the  plaintiff.  That  at  the  same  time  the  defend- 
ant, by  an  instrument  in  writing,  executed  cotemporaneously 
with  the  assignment,  covenanted  and  agi*eed  with  the  plain- 
tiff that  the  notes  were  secured  by  mortgage.  And  in  con- 
sideration that  the  plaintiff  would  receive  the  notes  without 
indorsement,  tlie  defendant  then  and  there  agreed  by  parol, 
and  undertook  and  promised  the  plaintiff,  that  if  he  could  not 
collect  the  same  from  Bodle^  the  defendant  would  pay  the 
plaintiff  the  sum  of  money  mentioned  in  the  notes.  The 
foreclosure  of  the  mortgage ;  the  insuflSciency  of  the  mort- 
gaged premises  to  pay  the  debt ;  the  insolvency  of  Bodle^  and 
that  the  note  due  November  6, 1858,  with  the  interest  thereon, 
remains  due  and  unpaid,  are  averred,  substantially,  as  in  the 
first  count.  . 

JThe  first  count/s  evidently  based  upon  the  supposition  that 

^e  defendant  is  liable  as  an  indorser  of  the  notes.  This, 
however,  is  not  the  case.    In  order  to  render  him  thus  liable, 
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Nor.  Term,  the  indoiBement  of  the  notes  mast  have  been  made  ^'  thereon^" 
I860.     1  R.  S.  1852,  p.  878,  or  perhaps,  "  on  another  paper  annexed 
thereto,  (called  in  France,  Allonge)^  which  is  sometimes  nee- 
essaiy,  when  there  are  many  snccessive  indorsements  to  be 
made."    Story  on  Bills,  §  204. 

The  indorsement  in  question,  made  upon  the  mortgage, 
refers  to  the  notes  as  being  therein  described,  and  is  not  upon 
the  notes,  or  upon  any  paper  attached  to  them.  Such  an  assign* 
ment  could  not  operate  to  transfer  the  legal  tide  to  the  notes. 
It  would  convey  an  equitable  titie,  authorizing  the  assignee, 
under  our  code,  to  sue  thereon  in  his  own  name,  but  it  does 
not  place  the  assignor  in  the  condition  of  a  legal  indorser.  By 
such  an  assignment,  the  assignor  does  not  warrant  the  solvency 
of  the  maker  of  the  notes.  It  is  no  more  effectual  for  that 
purpose  than  a  parol  aseignment  would  be;  an  aasignment 
made  by  the  delivery  of  the  notes.  The  case  is  analogous  to  the 
transfer  of  a  bill  payable  to  bearer,  by  delivery.  "  If  it  is  pay- 
able to  the  Bearer,  then  it  may  be  transferred  by  mere  delivery. 
But,  although  it  may  be  thus  transferred  by  mere  delivery, 
there  is  nothing  in  the  law  which  prevents  the  Payee  of  a  Bill, 
payable  to  himself  or  Bearer,  from  transferring  it,  if  he  chooses, 
by  indorsement.  In  such  a  case,  he  will  incur  the  ordinary 
liability  of  an  Indorser,  from  which,  in  the  case  of  a  mere 
transfer  by  delivery,  he  is  ordinarily  exempt.  On  the  transfer 
of  a  Bill,  i)ayable  to  the  Bearer,  by  delivery  only,  without 
indorsement,  the  person  making  it  ceases  to  be  deemed  a 
party  to  the  Bill ;  although  he  may  in  some  cases  incur  a  limi- 
ted responsibility  to  the  person  to  whom  he  immediately 
transfers  it,  founded  upon  particular  circumstances,  as,  for 
example,  upon  his  express  or  implied  guaranty  of  its  genu- 
ineness, and  his  title  thereto."    Story  on  Bills,  §  200. 

The  defendant  not  being  liable  upon  the  notes,  as  indorser 
thereof,  it  follows,  that  the  first  count  is  bad,  and  the  demurrer 
thereto  was  properly  sustained. 
X^'ohe  second  count  we  also  deem  defective.  Admitting  that 
the  defendant  impliedly  warranted  that  the  note  thus  trans- 
ferred had  not  been  paid  to  him,  which  would  seem  to  be  the 
case,  still  he  is  not  liable  on  the  contract  of  assignment  The 
plaintiff  could  only  sue  to  recover  what  he  paid  for  the  assign- 
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ment  of  the  note,  as  for  money  paid  upon  a  consideration  Nor.  Term, 
that  had  failed.    If  property  was  given  for  the  assignment,      I860. 
then  he  conld  only  sue  for  the  property,  as  for  property  sold 
and  delivered ;  and  if  the  assignment  was  for  a  prior  debt, 
then  the  prior  debt  only  could  be  sued  for.    Story  on  Prom. 
Notes,  ^  117, 118  and  notes. 

Here,  the  consideration  paid  for  the  assignment,  and  to  be 
recovered,  if  any  thing,  is  not  set  out.  Nothing  more  is 
averred  in  this  respect  than  that  the  assignment  was  made 
"  for  value  received.''  In  what  the  value  was  received,  whether 
in  money,  and  if  so,  how  much,  or  property,  or  by  way  of  sat- 
isfiiction  of  a  precedent  debt,  does  not  appear.  There  is, 
evidently,  not  enough  stated  to  show  what  the  plaintiff  paid, 
and,  therefore  not  enough  to  show  what  he  was  entitled  to 
recover. 

The  third  count  is  clearly  defective. 

The  instrument  in  writing  therein  mentioned,  executed  co- 
temporaneously  with  the  assignment,  by  which,  as  is  alleged, 
the  defendiant  agreed  that  the  notes  were  secured  by  mortgage, 
is  not  set  out,  and  therefore  the  case  stands  as  if  the  allega- 
tions in  that  respect  were  stricken  out.  Tlie  parol  agreement 
made,  as  is  alleged,  cotemporaneously  with  the  written  assign- 
ment, can  not  be  admitted  to  vary  or  extend  the  effect  of  the 
assignment  as  written.  The  doctrine  in  this  respect  is  stated  in 
the  case  of  McClure  v.  Jeffrey^  8  Ind^  79,  as  follows :  "  The 
role  is,  that  all  oral  negotiations  or  stipulations  between  the 
parties,  which  preceded  or  accompanied  the  execution  of  the 
instrument,  are  to  be  regarded  as  merged  in  it,  and  the  latter 
is  to  be  treated  as  the  exclusive  medium  of  ascertaining  the 
agreement  to  which  the  contractors  bound  themselves." 

The  demurrers,  we  think,  were  correctly  sustained,  and  the 
judgment  must  be  afl^med.  ^ 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

James  S.  Jelley  and  William  S.  Holraan^  for  appellants. 

A.  C.  Downey  and  R.  A.  Downey  for  appellees. 

Note. — ^Upon  the  question,  as  to  what  constitutes  an  indorsemeot^  the 
foUowisg  authorities  will  be  found  to  throw  some  light ;  2  BL  Com.  468| 
469.— Story  on  Notes,  §  121.—1  Stranges  R.  18, 19.— i?»  r.  Bigg,  3  Pee» 
WiUiam^B  R.  419.-11  Grattan's  R.  830. 
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Nov.  Term, 

1860.        KiKG  and  Others  v.  The  State  on  the  Relation  of  Hubblb 
Kino  and  Others. 

V. 

Notice  to'  take  depositions  at  a  certain  time  and  place,  and  between  hours 
named,  and  "that  the  taking  of  the  same  would  be  continued,  from  day 
to  daj,  by  adjournment,  until  all  were  taken."  The  taking  of  the  testi- 
mony was  begun  on  the  day  named,  and  adjourned,  without  assigning 
any  reason  therefor,  until  the  next  day,  when,  the  witness  desired  not 
being  present,  the  further  taking  was,  without  taking  any  testimony^ 
adjourned  until  the  day  following. 

JE&ld,  on  motion  to  suppress,  that  there  is  no  rule  of  practice  requiring  the 
officer  taking  depositions,  to  note  the  reason  of  an  adjournment 

Beldf  also,  that,  the  adjournment  on  a  day  on  which  no  testimony  was 
taken,  was  authorized  by  the  notice,  and  was  manifestly  proper,  the 
witness  desired  being  unavoidably  absent,  but  expected  the  next  day. 

Edd,  also,  that  as  the  adjournment  did  not  appear  to  have  operated  to  the 
prejudice  of  the  other  party,  the  motion  to  suppress  ought,  under  i  272 
of  the  code,  for  that  reason  alone,  to  have  been  oyerruled. 

Suit  against  a  justice  of  the  peace  and  his  sureties,  on  his  official  bond,  for 
failure  to  pay  over  money  collected.  The  bond  was  conditioned  for  th^ 
payment,  to  the  person  entitled  thereto,  of  all  moneys  which  should  come 
into  his  hands,  as  such  justice,  during  his  continuance  in  office.  The 
justice  was  de&ulted :  the  sureties  answered,  and  on  the  trial  offered  to 
prove,  by  their  principal,  that  the  claim  for  which  suit  was  brought 
was  not  left  with  him  in  his  official  character,  but  merely  as  an  agent. 

S^df  that,  as  this  was  a  joint  suit,  upon  a  joint  and  several  bond,  and  the 
testimony  proposed  tended  to  prove  that  there  was  no  cause  of  action 
against  the  defendants,  or  either  of  them,  it  was  matter  in  which  they 
were  all  interested,  and  could  not  therefore  be  proved  by  a  co-defendant 

Eddj  also,  that  under  2  R.  S.  1852,  p.  97,  §  302,  a  co-defendant  may  be 
called  as  a  witness,  but  can  not  be  examined  touching  any  matter  in 
which  he  is  alike  interested  with  the  other  defendants. 

Eddf  also,  that  the  (act  that  the  co-defendant  had  been  defaulted,  could  not 
vary  the  case ;  because,  if  there  was  no  breach  of  the  contract  (the  bond), 
there  could  be  no  cause  of  action,  and  so  no  recovery,  even  on  a  default. 

Eeldf  also,  that  in  order  to  a  recovery,  it  was  incumbent  on  the  relators  to 
prove  that  the  money  sued  for  had  been  collected  by  the  justice  *' during 
his  continuance  in  office.'' 

Tu€9day,  APPEAL  from  the  Wat/ne  Circuit  Court 

Davison  J. — ^This  was  an  action  commenced  on  2fay  28, 
1867,  against  John  K  King^  a  justice  of  the  peace,  and  hia 
sureties,  Oliver  Morton^  Isaac  Lamb^  and  Alfred  Laahly^ 
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upon  his  official  bond.  The  bond  is  dated  Nov.  25,  1852,  3^ov.  Tefm, 
and  is  conditioned  in  the  usual  form,  for  the  faithful  discharge  1^60- 
of  the  duties  of  the  justice,  and  for  the  payment  over,  by  King 
him,  on  demand,  to  the  person  entitled  to  receive  the  same,  r^^^  State. 
of  all  moneys  which  should  come  into  his  hands,  as  such  jus- 
tice, during  ?Us  continuance  in  office.  In  the  complaint,  it  is 
averred,  that  on  October  18,  1856,  the  relators  placed  in 
the  hands  of  said  justice,  a  claim  in  their  favor  and  against 
Hays  &  Banta^  for  $89  and  60  cents,  which  he  has  collected ; 
but  has  refused,  upon  demand,  to  pay  over,  &c.  Ki7ig  was 
defaulted  ;  the  sureties  answered  the  complaint.  Issues  upon 
their  answer  having  been  made,  the  cause  was  submitted  to 
the  Court,  who  found  for  the  plaintiff.  Motion  for  a  new  trial 
denied,  and  judgment  on  the  finding.  There  is  a  bill  of 
exceptions,  which  shows  that  the  relators  notified  the  defend- 
ants that  they  would,  "on  September  2,  1857,  between 
the  hours  of  9  A.  M.,  and  4  P.  M.,  at  their  store  room  on 
Pearl  Street^  Cincinnati^  OJdo^  take  the  depositions  of  suudiy 
persons,  and  continue  such  taking  from  day  to  day,  by  adjourn- 
ment, until  all  were  taken."  On  September  2,  the  day 
named  in  the  notice,  the  deposition  of  Allen  Hinchman 
was  taken  at  the  place  designated,  before  a  notary  public ; 
when,  at  the  instance  of  the  plaintiff,  the  further  taking 
was  adjourned  until  the  next  day  at  two  o'clock.  On  Sep- 
tember 3,  the  day  to  which  the  adjournment  was  made, 
the  relators  appeared  before  the  notary,  and  it  appearing 
that  the  witness  they  expected  to  examine  on  that  day,  was 
unavoidably  detained  and  could  not  be  present,  the  hearing 
of  testimony  was  further  adjourned  until  the  next  day, 
September  4,  when  the  deposition  of  one  William  R.  Hubble^ 
was  taken  at  the  place  described  in  the  notice.  He 
defendants  were  not  present  on  any  of  the  above  named 
days. 

At  the  proper  time,  the  defendants  moved  to  suppress  the 
deposition  of  William  R.  Hubble^  on  two  grounds.  1.  Be- 
cause, fv>r  the  adjournment  from  the  second  to  the  third  of 
&ptemi>e7\  no  reason  is  given.  2.  No  deposition  was  taken 
on  the  third,  and,  therefore,  an  adjournment  to  the  fourth  was 
unauthorized  by  the  notice.  Theje  seems  to  be  nothing  in  these 
Vol  XV.— 5 
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Nov.  Term,  objections.    The  notice  authorized  the  adjoumments,  and  we 
1860.     know  of  no  rule  of  practice  that  required  the  reasons  for 
Kino       making  them  to  be  noted  by  the  officer  before  whom  the  doposi- 
rn     ^        tions  were  taken.    Nor  did  the  adjournment,  on  a  day  on 
which  no  deposition  was  taken  at  all,  conflict  with  the  require- 
ments of  the  notice.    Indeed,  it  is  manifestly  proper  that  a 
party  should  have  the  right  so  to  adjourn,  when  the  witness 
intended  to  be  examined  is  then  unavoidably  absent;  but 
expected  to  attend  on  the  next  day.    But  these  adjournments 
do  not  appear  to  have  operated  in  any  degree,  to  the  preju- 
dice of  the  rights  of  the  defendants,  and  for  that  reason  alone, 
the  motion  was  properly  refused.    2  R.  S.,  p.  90,  §  272. 

During  the  trial,  the  defendants,  Morton^  LasTdey  and  Lamb^ 
the  sureties  in  the  bond,  produced  John  F.  King^  their  prin- 
cipal, who  had  been  defaulted,  and  by  him,  oflered  to  prove, 
'^  That  when  the  claim  was  left  with  him,  it  was  not  to  be  sued 
on,  or  official  steps  taken  for  its  collection ;  that  Hays  <b 
Banta^  who  owed  the  claim,  had  left  in  his  hands  divers 
claims  to  be  collected,  and  tliere  was  a  verbal  arrangement 
between  them  and  the  relators,  that  when  he,  King^  collected 
money  on  Hays  &  Bantams  claims,  he  might  apply  it  to  the 
relators'  claim,  and  that  nothing  applicable  to  their  claim, 
ever  came  into  his  hands."  To  the  proof  of  these  facts,  by  the 
proposed  witness,  an  objection  was  sustained,  and  the  defendants 
excepted.  It  is  conceded  that  King^  being  a  co-defendant, 
would  have  been  incompetent  under  the  old  system  of  proced- 
ure ;  but  insisted  that  the  rules  of  practice  now  in  force, 
authorized  his  examination  as  to  the  facts  stated.  The  code 
says :  "  A  party  may  be  examined  on  behalf  of  his  co-plaintiff, 
or  co-defendant,  as  to  any  matter  in  which  he  is  not  jointly  inter- 
ested, or  liable  with  such  co-plaintiff  or  co-defendant,  and  as 
to  which  a  separate  and  not  a  joint  judgment  shall  be  ren- 
dered." 2  R.  S.,  p.  97,  §  302.  Tliis,  as  has  been  seen,  was  a 
joint  suit,  upon  a  joint  and  several  bond,  and  if  the  matter 

^  proposed  as  evidence,  tended  to  prove  that  there  was  no  cause 
of  action  against  the  defendants,  or  either  of  them,  it  was, 

'  evidently,  matter  in  which  they  were  all  interested,  and  could 
not,  therefore,  be  proved  by  a  co-defendant.  He  may,  it  is 
true,  be  called  as  a  witness,  but  can  not  be  examined  touching 
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any  matter  in  which  he  is  alike  interested  with  the  other  Nov.  Term, 
defendants.    Beal  v.  Finch,  1  Kern.  135. —  Wood  v.  Cohen,      I860. 
6  Ind.  455. — Ferry  v.  Parks,  11  Ind.  165.    This  construction,       Knro 
at  once  shows  that  King  could  not  be  allowed  to  give  the  ^     ^- 
proposed  evidence,  because  it  tended  to  prove  that  the  claim, 
in  suit,  was  left  with  him,  not  as  a  justice  of  the  peace,  but 
as  a  mere  agent,  under  an  arrangement  between  the  relators 
and  their  debtors.    Such  being  the  case,  his  failure  to  pay 
over  on  demand  would  not  have  constituted  a  breach  of  the 
contract  sued  on,  and  the  suit  would  of  course,  have  resulted 
in  a  joint  judgment  in  favor  of  all  the  defendants.    The  fact 
that  IRnff  had  been  defaulted  could  not  vary  the  case,  because, 
if  there  was  no  breach  of  the  contract,  there  could  be  no 
cause  of  action ;  and  that  being  the  case  made  by  the  evidence, 
the  plaintiff  could  not  have  recovered.    Kinoaid  v.  Purcell, 
1  Ind.  324.    The  testimony  was  not,  in  our  judgment,  admis- 
sible. 

The  next  inquiry  relates  to  the  evidence  given  on  the  trial. 
It  was  proved  that  King^s  term  of  office  commenced  in  Novem- 
her,  1862,  and  expired  in  Nbvemler,  1856 ;  that  on  Octch 
her  18,  1856,  he  gave  the  relators  a  receipt  in  these  words ; 
"  Received  of  Hubble,  Alexander  <&  Driver,  for  collection,  an 
account  on  Says  cfe  Baiita,  for  $89  and  60  cents."  (Signed) 
"  John  F.  King  f  and  that  the  account  described  in  the  receipt 
was  left  with  him  "  to  collect  as  a  justice  of  the  peace."  But 
the  only  evidence  tending  to  prove  that  he  had  collected  the 
account,  is  found  in  the  testimony  of  one  Jacob  B.  Julian, 
who  testified  as  follows :  "  Three  or  four  weeks  before  suit  was 
brought,  the  above  receipt  was  sent  to  me,  and  I  called  on 
Ring,  who  said  he  had  collected  the  money  on  the  claim,  and 
would  pay  it  over  in  a  few  days ;  but  he  failed  to  do  so,  and 
I  brought  suit."  As  we  have  seen,  this  suit  was  commenced 
May  28,  1857.  The  appellants  contend,  that  the  evidence 
is  insufficient,  because  it  fails  to  prove  that  King  received  the 
money  before  his  term  of  office  expired.  This  position  seems 
to  be  correct.  In  view  of  the  condition  of  the  bond,  it  was 
incumbent  on  the  plaintiff  to  prove,  affirmatively,  that  the 
money,  alleged  to  have  been  collected  by  the  justice,  was  in 
his  hands  '^  during  his  continuance  in  office."    Otherwise,  the 
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Nor.  Term,  sureties  can  not  be  held  liable.  There  are,  indeed,  authorities 
Iq^O*  to  the  effect  that  admissions  of  the  principal  are  not  evidence 
Kino  against  the  sureties,  unless  they  were  made  while  he  was 
Thb  State  ^^^^^S  oflBcially  in  reference  to  the  subject  matter  of  the  ad- 
missions. Hotchkisa  v.  Lyons^  2  Blackf.  222. — Shelby  v.  The 
Oovemor^  Id.  289.  The  appellees  rely  on  Parker  v.  The 
State^  8  Blackf.  292.  But  that  case  does  not,  in  our  judgment, 
favor  the  ruling  of  the  Circuit  Court.  There  the  suit  was 
against  Parker^  who  had  been  a  justice,  and  his  sureties,  for 
failing  to  pay  over  the  money  collected  by  him,  while  in  office. 
Upon  the  trial,  his  letters  were  produced,  in  which  he  admitted 
that  he  had  collected  the  money  prior  to  the  expiration  of  his 
term,  and  there  was  evidence  tending  to  prove  that  the  letters 
were  written  while  he  was  a  justice  of  the  peace.  The  Court 
held  that  these  letters  were  evidence  against  the  sureties,  and 
further,  that  the  demand  required  to  be  made  on  a  justice,  for 
money  collected,  may  be  made  at  any  time  before  the  com- 
mencement of  the  suit.  This  decision  is  not  in  conflict  with 
the  principle  above  stated.  The  letters  proved  that  Parker 
received  the  money  while  in  office  as  justice  of  the  peace,  and 
the  evidence  sufficiently  showed  that  they  were  written  before 
his  term  expired.  But  in  the  present  case,  the  admissions  were 
made  at  least  four  months  after  King  had  ceased  to  hold  the 
office,  and  simply  show  that  he  had  collected  the  claim ;  with- 
out any  reference  whatever,  to  the  time  it  was  collected. 
We  are  of  opinion  that  the  finding  of  the  court  is  unsustained 
by  the  evidence,  and  that  a  new  trial  should  have  been 
granted. 

Per  Curiam* — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Newman^  Siddall^  Moi'ton  and  Johnson^  for  appeUants. 

Jacob  B.  Julian^  for  appellees. 
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Not.  Term, 
Besby  and  Another  v.  Seitz.  Iq^O* 

Judgment  was  rendered  against  the  defendants  below,  upon  de&ult,  for  the  t. 

foreclosure  of  a  mortgage.    At  a  subsequent  day,  of  the  same  term,  they        Seitz. 
appeared,  and  moved  to  set  aside  the  default,  because  the  complaint  con- 
tained more  than  one  cause  of  action,  and  because  it  did  not  show  where 
or  when  the  mortgage  was  recorded. 

Edd,  that  the  defendants  were  not  entitled  to  their  motion,  because  they 
fiuled  to  show  any  reason  why  they  did  not  appear  and  plead  to  the 
action. 

APPEAL  from  the  Delaware  Common  Pleas.  Tu/esday, 

Per  Curiam, — Complaint  to  foreclose  a  mortgage.  Seitz  -^^^w*"*^  27. 
was  the  plaintiff,  and  Joseph  and  HannaTi  Berry  were  the 
defendants.  Process  was  duly  served.  The  defendants, 
having  failed  to  appear,  were  regularly  defaulted,  and  judg- 
ment by  default  was  accordingly  rendered  against  them. 
Afterward,  on  a  subsequent  day  of  the  same  term  in  which 
the  judgment  was  rendered,  the  defendants  moved  to  set 
aside  the  default.  In  their  brief,  they  say  that  their  motion 
was  predicated  upon  two  grounds :  1.  The  complaint  contains 
more  than  one  cause  of  action :  2.  It  does  not  show  when  or 
where  the  mortgage  sued  on  was  recorded.  The  Court  over- 
ruled the  motion,  and  the  defendants  excepted.  We  think 
the  defendants  were  not  entitled  to  their  motion,  because 
they  failed  to  show  any  reason  why  they  did  not  appear  and 
plead  to  the  action.  In  addition,  we  have  looked  into  the 
complaint,  and  are  of  opinion  that  it  is  unobjectionable. 

The  judgment  is  aflSrmed,  with  10  per  cent,  damages  and 
costs. 

Thoinas  J,  Sample^  for  appellants. 

O.  E.  Shipley  and  A.  Kilgore^  for  appellee. 
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Not.  Term, 
I860.  Zbhnbb  v.  Tatlor* 


The  Glbte- 

landaitdSt.      appeal  from  the  Delaware  Circuit  Court. 

^E^^  Co'^       ^^^  (TwWam. — Samuel  H.  Taylor  was  in  possession  of  a 
V.         piece  of  ground,  and  the  owner  of  stalk  fodder  on  it. 
Pattison.        Benjamin  Zehn^  turned  five  head  of  cattle  into  the  stalk- 
Wednesday,    field,  where  they  remained  a  night,  eating  the  fodder. 
ovember  28.      Taylor  sued  Zehner^  before  a  justice  of  the  peace,  for  the 
trespass,  and  recovered  25  cents.     Zehner  appealed  to  the 
Circuit  Court,  where  the  cause  was  again  tried,  and  Taylor 
recovered  75  cents. 

The  error  relied  upon  here,  is,  that  after  the  witnesses,  in  the 
Circuit  Court,  had  stated  how  much  fodder  the  cattle  destroyed, 
they  were  permitted  to  state  their  opinions  as  to  the  amount 
of  damage  done. 

We  shall  not  examine  the  question.  The  plaintiff  was  en- 
titled to  nominal  damages.  He  could  have  scarcely  recovered 
less  than  he  did,  and  we  have  no  doubt  he  was  entitled  to 
more  than  he  got.  Without  looking,  therefore,  into  the  ques- 
tion of  jurisdiction,  or  the  legality  of  the  answer  of  the  wit- 
nesses objected  to,  we  affirm  the  judgment  below,  with  ten 
per  cent,  damages  and  costs.  De  minimis  non  curat  lex. 
Walter  March^  for  appellant. 
David  Nation  and  (7.  M.  AntTiony^  for  appellee. 


I  m  > 


The  Cleveland  akd  St.  Louis  Railroad  Company,  v. 

Pattison. 

Suit  by  A.,  as  assignee  of  j9.,  on  a  promissory  note  executed  by  the  Bait- 
road  Company.  Answer :  That  the  note  was  given  for  services  rendered 
by  B.J  the  payee,  as  agent  of  the  company  to  procure  subscriptions  of 
stock ;  that,  in  the  exercise  of  such  agency,  he  had  fraudulently,  and 
without  the  knowledge  of  the  company,  received  reward  from  persons 
subscribing  lands  for  stock,  for  procuring  their  lands  to  be  taken  by  the 
company. 
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EM,  that  the  agency  in  behalf  of  the  subscribers  was  mconsistent  with  the   Nov.  Term, 
a^ncy  for  the  company ;  was  an  act  of  bad  fidth,  and  worked  a  forfeiture       I860, 
of  all  right  to  compensation  from  the  company. 


The  ClevB" 
Beld,  also^  that  the  same  principle  would  apply,  though  the  agency  for  the  ^^^^  ^^^  a^ 

company  extended  only  to  the  procuring  of  propositions  for  subscriptions  Louis   Rail- 
of  stock.  BOAD    Co. 

V. 
PATTrSOW. 

APPEAL  from  the  Marion  Circuit  Court 

PfmKiNs,  J. — Suit  by  William  il., assignee  of  ^£!:f.  W.  Pat-  2fbvemher^iB. 
tison^  on  a  promissory  note  executed  by  the  Clevdwnd  and 
St.  Louis  Railroad  Company. 

The  defendant  answered  as  follows,  viz.:  "That  said  note 
was  procured  by  the  fraud,  covin,  and  deceit  of  the  said  Edr 
ward  W.  Pattison^  in  this ;  that  the  said  Edward  was,  and, 
long  before  the  making  of  said  note,  had  been,  the  agent  of 
said  defendant  to  procure  subscriptions  to  the  capital  stock  of 
said  defendant,  and  that,  as  such  agent,  he  falsely  and  fraud- 
ulently represented  to  the  defendant,  that  A.  G.  0.  Owynn 
proposed  to  subscribe  to  said  stock  7,000  acres  of  land  in 
Tennessee,  at  $5  per  acre ;  that  several  other  peraons  (nam- 
ing them),  proposed  to  subscribe,  severally,  divers  numbers 
of  acres  at  certain  prices  (specifying  numbers  and  prices) ; 
that  the  titles  of  said  several  parties  to  said  lands  were  good, 
and  that  the  lands  were  of  the  values  respectively  named, 
and  that  said  parties  wei'e  responsible  on  their  covenants  of 
title.  And  the  said  defendant  avers  that  said  lands  were 
worthless,  were  not  proposed  at  the  prices  named,  and  that 
said  Edward  knew  that  they  were  worthless,  the  titles  to 
them  bad,  and  the  persons  proposing  to  convey  them  irre- 
sponsible. And  the  defendant  further  avers,  that  said  Ed- 
ward^ with  one  James  W.  Howard^  in  some  cases,  and  with 
TTiomas  and  Brashears^  in  others,  conspired  and  colluded  to 
swindle  and  defraud  said  defendant ;  and  procured  said  lands 
to  be  proposed  for  stock,  and  afterward  to  be  conveyed  to 
said  defendant,  at  from  one  cent  to  ten  cents  an  acre,  for  cash, 
in  some  instances,  and  in  others,  on  an  arrangement  between 
the  vendors  of  the  lands  and  said  Edward  and  his  partners, 
to  divide  the  stock  issued  by  said  defendant  in  payment  of  the 
lands,  in  the  proportions  of  one-third  to  the  vendors  severally, 
and  the  other  two-thirds  to  said  Edward  and  his  partners. 
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Nov.  Term,       And  defendant  avers  that  said  Edward  did  not  diflclose  to 
1q60.      the  defendant  any  of  the  facts  above  stated,  as  to  the  mode  of 
The  Cleve-  purchase  of  said  lands  and  the  division  of  the  stock  issued 
!uuw^^UiL-  ^^^^^^^^5  nor  as  to  his  relations  with  said  Howard^  Thomaa  and 
ROAD  (>).    Brasheara^  and  the  parties  conveying  said  lands,  but  carefully 
Pattibow    ^^^  fraudulently  concealed  the  same,  of  all  which  the  defend- 
ant was  ignorant.    And  said  defendant,  relying  upon  said 
Edward  as  Iier  agent,  and  having  no  other  means  of  informa- 
tion, received  the  conveyances  of  said  lands,  at  the  prices  first 
above  named,  and  issued  stock  therefor ;  and  that  the  note 
sued  on  was  given  to  said  Edward  in  consideration  of  his 
services  as  stock  solicitor,  &c." 

To  this  answer  a  demurrer  was  sustained,  and  the  plaintiff 
had  judgment. 

No  objection  was  taken  to  the  answer,  if  there  could  rightly 
have  been,  for  duplicity ;  and  all  its  allegations  must,  there- 
fore, be  examined  to  ascertain  whether  a  defense  can  be  found 
among  them. 

We  undei-stand  the  answer  to  assert,  that  Edward  W,  PaU 
tison  was  employed,  as  the  agent  of  the  defendant,  to  obtain 
land  subscriptions  of  stock,  and  that  the  note  in  question  was 
given  to  him  in  consideration  of  his  services  in  such  agency, 
pursuant  to  the  original  contract.  We  ftirther  understand, 
that,  in  the  execution  of  such  agency,  he  received  pay  from 
the  persons  subscribing  land  for  stock,  in  consideration  of  his 
getting  their  lands  taken  by  the  company ;  tlms  becoming,  in 
effect,  the  agent  of  the  latter.  The  latter  agency  was  incon- 
sistent with  the  former;  was  an  act  of  bad  faith,  and,  on 
general  principles,  worked  a  forfeiture  of  all  right  to  compen- 
sation from  his  first  principals.  The  second  agency  was 
without  their  knowledge  or  consent.  See  WatHns  v.  Coier- 
sall^  1  E.  D.  Smith,  65,  (1)  and  Bunlap  v.  Richards^  2  id, 
181.(2) 

And,  we  think,  this  principle  would  reach  the  case,  even  if 
tlie  agency  for  the  defendant  extended  no  further  than  pro- 
curing propositions  of  subscriptions  of  specific  tracts  of  land  ; 
for  a  secret  agency  in  behalf  of  the  subscriber  of  such  lauds 
would  make  it  the  interest  of  the  agent  to  practice,  while  his 
agency  for  the  company,  in  the  absence  of  knowledge  on 


V. 

Blaibdell. 
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their  part  of  his  agency  for  the  subscriber,  would  put  it  in  his  Noy.  Term, 
power  to  practice,  fraud  upon  the  company.  I860. 

Per  Guriam. — ^The  judgment  is  reversedj  with  costs.  Cause       Boyd 
remanded  for  fiirther  proceedings. 

Z.  Barbour  and  J.  D,  Rowland^  for  appellant. 

J.  Morrison^  D.  McDonald  and  (7.  A,  Ray^  f  jr  appellee. 

(1)  The  following  is  an  extract  from  the  opinion  of  the  Court  in  the  case 
of  Waikins  y.  Cousallj  referred  to  in  the  text:  ''There  is  also  another  fact 
apparent  in  these  papers,  which  throws  doubt  on  Lewi^  claim,  yIz.  :  that  he 
reoeiYed  from  the  purchaser  the  same  amount  of  commission  that  is  cUimed 
from  the  seller.  In  making  a  bargain,  a  broker  can  hardly  act  with  &imess, 
if  he  expects  to  be  paid  by  both  parties.  According  to  Lewi^  statement,  as 
proYed  by  defendant's  witnesses,  he  was  to  get  all  he  realized  OYer  $3,950 ; 
and  if  he  was  employed  by  the  purchaser  also,  it  could  only  have  been  to 
hftYe  purchased  the  house  on  as  reasonable  terms  as  possible.  These  two 
employments  are  entirely  incompatible.  The  fiiithful  discharge  of  one,  would 
be  a  Yiolation  of  duty  to  the  other,  and  under  such  circumstances,  commis- 
sions could  not  be  recoYered  from  both.'' 

(2)  From  this  case  we  extract  the  following :  "  The  duties  which  an  em- 
ployment to  sell  for  the  best  price  imposes,  are  inconsistent  with  those  which 
are  created  by  an  undertaking  to  buy  upon  the  best  terms ;  and  I  haYe  lit- 
tle hesitation  in  saying,  that  if  one  who  is  employed  as  agent  or  broker  to 
make  a  purchase,  secretly,  without  the  knowledge  of  his  employer,  accepts 
an  agency  from  the  owner,  and  a  commission  from  him  for  selling,  he  thereby 
forfeits  all  claim  to  compensation  from  the  buyer.  His  acts  amount  to  a 
breach  of  his  undertaking  with  the  latter — ^an  abandonment  of  his  employ- 
ment— a  betrayal  of  his  confidence." 


Boyd  and  Others  v.  Blaisdell. 

Query  r^'WliethoT  a  judgment  can  be  amended  or  changed  by  the  judge  or 
Court,  afler  the  term  at  which  it  was  rendered,  unless  there  be  some- 
thing to  amend  by  ? 

The  parent  can  only  sue  for  such  injuries  to  his  child  as  occasion  loss  of 
serYice;  for  all  other  injuries  the  child  must  sue. 

APPEAL  from  the  Dearborn  Common  Pleas.  Wednesday, 

^^jgnja^. — Blaisdell  sued  the  school  trustees  of  York  ^^^^^^  28. 
townsliip  for  refusing  admission  to  his  children  into  a  district 
school,  in  said  township. 
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Nov.  Term,       BlaiscMl  was  a  resident  of  the  adjoining  township  of 

•^°^Q*     KeUo ;  but  he  avers  that  the  trustees  of  Kelso^  on,  tSsc-, 

BoTD       ^^duly  transferred  him,  for  educational  purposes,  to  said 

BlaiIdsll    t^^^sl^ip  ^^  York;^  and  that  on,  &c.,  at,  <Sm5.,  "the  clerk 

of  said  township  oi  KeUo  duly  served  a  certified  copy  of 

said  transfer  on  the  trustees  and  clerk  of  the  township  of 

YorJcP 

The  complaint  consisted,  when  filed,  of  three  paragraphs. 
A  motion  was  made,  that  the  plaintiff  strike  out  two  of  the 
three  paragraphs,  which  motion  was  sustained,  and  the  first 
and  second  paragraphs  were  stricken  out  The  defendants 
then  demurred  to  the  third  paragraph,  and  the  demurrer  was 
overruled,  and  exception  taken.  One  of  the  grounds  of 
demurrer  was,  that  the  action  should  have  been  brought  by 
the  children,  not  by  the  parent. 

After  the  demurrer  was  overruled,  there  was  an  answer, 
trial,  and  judgment  for  plaintiff. 

It  is  claimed,  by  the  appellee,  that  the  Court  below,  at  a 
term  subsequent  to  the  judgment,  altered  the  record,  so  as  to 
show  an  order  to  strike  out  the  first  and  second  paragraphs 
of  the  complaint,  which  order  did  not  appear  originally  in 
the  record,  and  which  order,  counsel  say,  was  never  made. 
It  is  denied  that  the  Court  had  power  to  make  such 
alteration,  and  the  doctrine  of  amendments  of  records  is 
discussed. 

There  is  no  bill  of  exceptions,  nor  other  entry  of  record, 
showing  the  alleged  alterations;  and  we  need  not  here, 
therefore,  examine  the  question  upon  the  power  of  the  Court 
to  make  it  But  we  desire  to  submit  an  observation  or  two, 
in  order  to  draw  the  attention  of  the  profession  to  the  point 

In  AlJi^rs  V.  Whitney^  1  Story's  R.  310,  Mr.  Justice  Story 
says:  "It  is  plain  that,  at  the  common  law,  no  judgment 
was  amendable  after  the  term  at  which  it  was  entered.  And 
amendments  could  be  made  in  the  process,  pleadings,  and 
proceedings  only  while  the  cause  stood  in  paper,  and  before 
judgment.  The  authority  to  amend,  then,  even  in  England, 
in  cases  of  this  sort,  is  dependent  upon,  and  limited  by, 
statute.  Mr.  Tidd^  in  his  excellent  work  on  Practice,  has 
laid  this  down  as  the  clear  doctrine  of  the  Courts,  in  all  cases 
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of  ordinary  suits  (excluding  fines  and  recoveries),  in  the  Nor.  Term, 
English  courts  of  practice.    1  Tidd  Pr.  (9  ed.  1828)  711,  712.      "^860. 
Judgments  and  records  are  there  never  allowed  to  be  amended,       Botd 
except,  in  the  first  place,  where  the  case  is  within  the  reach   uj^pju^ 
of  some  statute ;  or,  in  the  next  place,  where  there  is  some- 
thing to  amend  by ;  that  is,  where  there  is  some  memorial 
paper,  or  other  minute  of  the  transactions  in  the  case,  from 
which  what  actually  took  place  in  the  prior  proceedings  can 
be  clearly  ascertained  and  known.    Tidd,  9upra^  713,  714.** 

Now,  there  seems  to  be  an  impression,  that  our  code  has 
enlarged  the  power  to  make  amendments  in  records  to  an 
almost  indefinite  extent,  and  that  judgments  may  be  altered 
in  the  discretion  of  the  Court.  This  idea  was  practiced  upon 
below,  in  the  case  of  Kyle  v.  Hayward^  14  Ind.  377.  We 
are  not  prepared  to  admit  the  proposition.  We  doubt  whether 
a  judge  can  alter  a  judgment  after  the  close  of  the  term, 
where  there  is  nothing  to  amend  by ;  and  he  assumes  to  do 
it  on  the  ground  that  the  judgment,  as  entered,  does  not 
express  the  intention  of  his  mind  at  the  time  it  was  entered. 
This  would  enable  Courts  to  carry  their  records,  and  the 
ultimate  rights  of  parties,  about  the  country  in  their  heads, 
in  rather  too  concealed  a  manner.  What  provisions  are 
there  in  the  code  justifying  such  amendments?  Misprisions 
of  clerks  ma^  be  corrected,  especially  where  there  are  data 
to  amend  by.  Judgments  of  the  Courts  can  not  be,  as  a 
general  rule.  There  may  be  exceptions.  See  the  cases  in 
Curtis'  Dig.,  tit.  "  Judgments." 

Returning  now  to  the  questions  presented  in  the  cause, 
they  may  be  stated  as  follows : 

1.  Did  the  complaint  show  that  a  legal  transfer  had  been 
made,  according  to  the  provisions  of  the  statute,  of  Blaisdell 
to  the  district  in  York  township  ?    See  7  Blackf.  R.  830. 

2.  Can  the  trustees  be  sued  at  all  for  excluding  children 
from  school  ? 

3.  If  so,  can  the  parent  bring  the  suit  ? 

A  decision  of  the  last  question  determines  the  case.  The 
parent  can  not  sue.  The  authorities  are  decisive.  They  are 
collected  in  Donahoe  v.  Richards^  88  Maine  R.  376. 

The  parent  can  only  sue  for  an  injury  to  his  child  occa- 
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Not.  Term,  sioning  loss  of  service.    The  child  must  sue  for  other  iDJuries. 

1860.      This  being  so,  we  need  not  examine  the  other  questions. 

Boyd       Whether,  upon  the  second  question,  the  remedy  would  be 

Br  AisDEL     ^^^  prosecution  authorized  by  the  statute  against  the  trustees 

for  a  breach  of  duty  as  public  oflScers,  or  a  mandamus,  or  a 

civil  suit  by  the  child,  or  might  be  all  of  these  proceedings, 

we  will  not  inquire.    Nor  whether,  if  a  civil  suit  could  be 

maintained  by  the  child,  it  would  have  to  rest  upon  malice 

in  the  exclusion  from  the  school.    See  Carter  v.  Harrison 

et  al.j  5  Blackf.  138. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  dismissal. 

J^.  Dumont^  J.  T.  Brown^  and  0.  B.  Torhett^  for  appellants. 
William  Patterson^  for  appellee. 

(1)  The  counsel  for  appellants  assumed  the  position,  that  the  obligation 
to  receive  appellee's  children  into  the  school,  was  a  statutory  and  not  a 
common  law  obligation ;  and,  the  statute  having  provided  a  remedy,  for  a 
refiisal,  by  an  action  in  the  name  of  the  State  (Acts  1855,  p.  165,  §  191), 
that  remedy  must  be  pursued.  Hinsdale  v.  Lamed,  16  Mass.  65. — Oedney 
v.  Inhabitants,  3  Mass.  307.— Jtfcwcrie/  v.  jB7y,  19  Wend.  405.— £owy  v. 
Scofty  1  Blackf.  405. — Almy  v.  Harris,  5  Johnson's  R.  175. — Thurston  v. 
Prentiss,  1  Mich.  193. — Henniker  v.  Contoocook,  9  Foster,  147. — City  of 
Boston  V.  Shaw,  1  Met.  130. — Smith  v.  Locktoood,  13  Barbour,  209. — 3  Ck)m- 
stock,  9.-23  Pick.  224. 

That  a  parent  can  not  maintain  an  action  for  an  injury  to  his  child,  which 
does  not  result  in  loss  of  service.  Spear  v.  Cummings,  23  Pick.  224.-— 
Donahoe  v.  Richards,  38  Maine  R.  376.-3  Black.  Com.  141.— Tfott  v.  Hol- 
lander, 4  Bam.  and  Ores.  660.-5  East.  45.-2  Hilliard  on  Torts,  605.— 
Reeves*  Domes.  Rel.  291. — 1  Tenn.  R.  250. — Whitney  v.  Hitchcock,  4  Denio, 
^Ql.—Flemington  v.  Smitfiers,  2  Car.  and  P.  292,  blS,— -Stephenson  v.  JBW/, 
14  Barb.  222. 

That  an  action  will  not  lie  for  a  mere  error  in  judgment,  in  a  matter  in 
which  an  officer  is  acting  judicially,  though  the  main  duties  of  his  office 
may  not  be  judicial.  Sherman  v.  Inhabitants  of  Charleston,  8  Cush. — 
Donahoe  v.  Richards,  supra, — Stephenson  v.  Hall,  supra, — 8  Wend.  180, 
444.-2  Caine,  312.-6  Cowan,  276. 

(2)  Counsel  for  appellee  argued,  that*the  Court  bia,d  no  power  to  amend  a 
judgment  after  the  term,  and  cited  the  following  authorities  :  Hcdl  v.  Wil- 
liams, 1  Fairf.  278.— 18  Maine,  186.-4  Ham.  R.  45.  Before  an  amend- 
ment can  be  made,  there  must  be  something  to  amend  by.  Waldo  v.  Spencer^ 
4  Conn.  R.  ll.^State  v.  Smith,  1  N.  &  M.  R.  16. 
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Nov.  Term, 

Breckensidgk  V,  MuEPHY  and  Others.  1860. 

Wade 

APPEAL  from  the  Steuben  Common  Pleas.  v. 

Per  Curiam. — Suit  upon  a  transcript  of  a  judgment  from  J^^^sbelman. 
Ohio.  The  judgment  was  against  three,  all  of  whom  were  Wednesday, 
non-residents  of  this  State ;  but  Brcckenridge  had  property 
in  it,  hence  this  suit ;  which  was  commenced  by  way  of  attach- 
ment. Sreckenridge  appeared  and  answered.  No  judgment 
was  taken  against  the  other  defendants,  who  had  no  property 
in  this  State,  upon  a  suggestion  that  they  had  not  been  served 
with  process.  The  objections  to  the  proceedings  raise  ques- 
tions of  fact,  rather  than  of  law. 

We  have  carefully  looked  through  the  record,  and  think 
the  judgment  should  be  sustained. 

The  judgment  is  aflSrmed,  with  1  per  cent,  damages  and 
costs. 

J\  Cuven^  for  appellant. 


•  ••*<* 


Wade  v.  Musselman. 

A  person  having  several  claims,  maturing  at  different  dates,  but  all  in  time 
to  be  joined  in  one  suit,  in  the  next  approaching  Courts  is  not  compelled  to 
wait  until  all  have  matured  before  suing ;  but  may  sue  upon  each  as  it 
matures,  and  recover  his  costs  in  each  action. 

APPEAL  from  the  Cass  Common  Pleas.  Wednesday, 

Hanna,  J.— Suit  on  note.  Answer.  Keply.  Judgment  -^^'"^  28. 
for  plaintiff.  It  is  urged  that  the  judgment  is  too  large. 
We  see  no  error  in  that  respect.  After  judgment,  defend- 
ant moved  the  Court  to  tax  the  costs  of  the  suit  against  the 
plaintiff,  on  the  ground  that  there  were  pending,  and  deter- 
mined, at  said  term,  two  suits,  which  should  have  been  joined. 
It  is  shown,  by  bill  of  exceptions,  that  the  appellee  held 
two  notes  of  equal  amounts  upon  defendant,  due  respectively, 
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Not.  Tenn,  SepUmler  22,  and    October  22,  1858.    Suit  was  instituted 

lo6Q.     upon  each  the  day  after  it  became  due ;  the  last  maturing  more 

Moore      than  ten  days  before  the  commencement  of  the  term  of  Court 

rp      ^'         in  which  suit  was  begun.    No  motion  appears  to  have  been 

Albany  and  made  to  consolidate  the  two  suits. 

Salvm  Rail-  yf^  ^^^  not  gee  the  force  of  the  argument,  urged  by  appel- 
ant, that  a  person  haying  several  claims  maturing  at  different 
dates,  but  all  in  time  to  institute  one  suit  thereon,  is,  by  our 
statutes,  compelled  to  wait  until  all  have  matured  before 
bringing  suit.  He  should  not  anticipate  a  breach  of  each  of 
the  promises,  because  there  had  occurred  a  failure  to  comply 
with  one. 

Per  Curiam. — ^The  judgment  is  afBrmed,  with  5  per  cent 
damages  and  costs. 

D.  D.  DyJcernan^  for  appellant. 

E.  Walker^  for  appellee. 


■  ■ » ■ » 


MooBE  V.  The  New  Albany  Ain>  Salem  Eailboad 

Company. 

Suit  upon  a  subscription  of  stock,  conditioned  that  the  railroad  should  be 
located  on  a  given  line ;  and  providing,  that  such  location  should  be  suf- 
ficiently evidenced  by  an  order  of  the  Board  of  Directors  accepting  said  ^ 
subscription  on  the  condition  named  therein-  There  was  no  evidence  of 
such  an  order  having  been  made ;  but  the  road  had,  in  hci,  been  so 
located  and  luilt,  and  the  subscriber  knew  it 

Edd,  that  the  stipulation  in  the  subscription,  by  which  an  order  of  the 
Board  of  Directors  was  to  be  accepted  as  evidence  of  the  required  location 
having  been  made,  did  not  preclude  other  evidence  of  the  fact ;  and  that 
the  actual  construction  of  the  road,  was  the  best  evidence  of  a  compliance 
with  the  condition. 

Wednesday,        APPEAL  from  the  Tippecanoe  Circuit  Court. 

November  28.  Hanna,  J. — Suit  upon  a  subscription  of  stock,  conditioned 
that  said  company  should  "  locate  said  road  through  the  town 
of  Lafayette^  and  cross  the  Wahash  River  north  of  Brofjon 
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SireetP    It  is  further  provided,  in  said  snbscriptioD,  that  said  Nor.  Term, 
location  should  be  "  sufficiently  evidenced  by  an  order  of      I°60. 
the  Board  of  Directors  accepting  said  subscription  on  said      Mooas 

It  is  averred  in  the  complaint,  that  the  company  ^^  made  an  Albany  and 
order  accepting  said  subscription  upon  said  terms."  ^'oSb  Oo°^ 

Answer:  General  denial.  Trial  by  jury.  Verdict  for 
plainti£  The  evidence  is  in  the  record.  There  was  no  proof 
made  as  to  the  order  accepting  said  stock.  But  there  was 
proof  that  the  defendant  lived  in  Lafayette^  near  the  road, 
and  had  crossed  it  almost  daily,  for  two  years,  since  its  con- 
struction in  1853 ;  and  that  the  road  runs  through  the  town, 
and  crosses  the  river  north,  and,  perhaps,  somewhat  east  of 
Brown  Street^  about  three  miles  from  town. 

The  Court  instructed  the  jury,  that,  under  these  circum- 
stances, proof  that  the  company  had  made  an  order  of  accept- 
ance of  said  subscription  was  not  necessary. 

The  suit  was  commenced  in  1855. 

The  only  point  made  in  the  brief  of  appellant  is  upon  the 
sufficiency  of  the  evidence,  and  the  correctness  of  the  instruc- 
tions based  thereon. 

We  do  not  see  any  error.  The  agreement  to  consider  the 
order  accepting  the  stock,  upon  the  terms  stated,  as  sufficient 
evidence  of  the  location  on  the  route  required,  did  not  pre- 
vent the  plaintiff  from  showing  the  &ct  by  other  evidence. 
The  fact,  that  the  road  was  built  and  being  operated  on  the 
route  indicated,  was  more  conclusive  evidence,  than  any  mere 
order  could  be,  of  the  intention  to  locate  it  there. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

S.  A.  Ilxif.  Z.  Baird  and  J.  M\  La  Rue^  for  appellant 

/7.  TT.  Chase  and  J,  A,  Wihtach^  for  appellee. 
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Nov.  Term, 
1860.  Mace  v.  Merbiweatheb. 


Tatlob 
V.  APPEAL  from  the  Scott  Common  Pleas. 

Flktcheb,  p^  Curiam. — ^This  case  is  similar  to  that  of  Hardy  v. 
Wednesday,  Merriweather^  14  Ind.  B.  203 ;  and,  upon  the  reasons  in  that 
Ifovember  28.  ^^^^^  ig  aflBrmed,  with  1  per  cent  damages,  and  costs. 

W.  K,  MarahdU^  for  appellant 


■  • » • « 


Tatlob  v.  Flktcheb.  • 

Suit  upon  a  promissory  note.  Before  answering,  defendant  moved,  upon 
aflOidayit,  to  set  aside  the  service  of  summons  for  irregularity,  but  filed  no 
bill  of  exceptions  to  the  ruling  of  the  Court  Answer :  That  the  note 
was  given  for  the  amount  of  a  subscription  to  the  stock  of  the  Evans- 
vilUf  Indianapolis  and  Cleveland  Straight-Line  Railroad  Company;  which 
subscription  was  conditioned,  that  it  should  not  be  payable  until  work 
should  be  commenced  on  the  end  of  said  road  south  from  Indianapolis: 
that  the  note  sued  on,  was  given  upon  the  representation  of  the  agents 
of  the  company,  that  such  work  had  been  commenced,  when,  in  fiict,  it 
had  not 

AZdf,  that  the  a£Sdavit  and  copy  of  the  summons  were  no  part  of  the 
record,  not  having  been  made  so  by  bill  of  exceptions. 

EeH  also,  that  the  commencement  of  the  work,  at  the  point  named,  was  a 
condition  precedent  to  the  right  of  the  company  to  demand  the  subscrip- 
tion ;  and  the  note,  having  been  obtained  upon  the  false  representation 
that  this  condition  had  been  complied  with,  was  void. 

Wednesday,        APPEAL  from  the  Johnson  Common  Pleas. 

November  28.  ^^^u^N,  J.— Suit  by  Fletcher  against  Taylor,  upon  a 
promissory  note,  made  by  the  latter  to  the  Evansville^  Indian- 
apolis and  Cleveland  Straight- Line  Railroad  Company^  for 
J82,  and,  by  the  company,  indoraed  to  the  plaintiff.  Judg- 
ment for  the  plaintiff. 

On  the  calling  of  the  cause,  the  defendant  appeared,  and 
moved  to  set  aside  the  summons  on  affidavit  filed,  but  the 
Court  overruled  the  motion.    The  clerk  has  copied,  into  the 
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tianscript,  the  affidavit  and  the  copy  of  the  summons  left  at  Not.  Tenn, 
the  residence  of  the  defendant;  but  these  are  no  part  of  the      I06O. 
record,  and  are  not  made  such  by  bill  of  exceptions :  conse-     Taylob 
quently,  no  question  is  properly  presented  here,  upon  this   flbtcheb. 
ruling  below. 

The  defendant  then  answered :  ''  alleging,  that  on,  &c.,  the 
Evatisville,  Indianapolis^  and  Cleveland  Straight-Lin^  Rail- 
road Company  proposed  to  build  a  railroad  from  Evaneville^ 
in  this  State,  to  Indianapolis^  the  capital  thereof,  and  to  run 
the  line  thereof  on  the  east  side  of  White  liiver^  in  Johnson 
county ;  by  doing  which  the  said  road  would  have  run  near 
to  the  lands  of  the  defendant  and  materially  enhanced  the 
value  thereof.  That,  in  consideration  of  the  premises,  the 
defendant  subscribed,  towai*d  the  construction  of  said  road, 
the  sum  of  9100 ;  to  be  paid  when  the  work  should  be  com- 
menced on  the  end  of  the  road  south  from  Indianapolis. 
Tbnt  on,  &c.,  on  the  representation  of  said  railroad  company, 
by  her  agents,  that  the  work  had  been  commenced  on  said 
road,  on  its  northern  end  and  immediately  south  of  Indiana- 
polis, the  defendant  executed  the  note  sued  on,  as  and  for  his 
subscription  aforesaid,  and  because  of  said  representations: 
and  the  defendant  avers  the  fact  to  be,  that  said  company 
never  did  commence  any  work  on  the  northern  end  of  said 
road  and  immediately  south  of  Indianapolis,  nor  elsewhere, 
except  on  the  southern  and  middle  portions  of  the  line :  and 
so  the  defendant  says  that  the  note  was  obtained  from  him 
by  the  fraud  and  false  representations  of  the  payee  thereof, 
wherefore,''  &c. 

To  this  answer  a  demurrer  was  sustained,  and  exception 
taken. 

We  are  of  opinion  that  the  answer  is  good,  and  that  the 
Court  erred  in  sustaining  the  demurrer  thereto. 

It  is  averred,  as  we  understand  the  pleading,  that  by  the 
terms  of  the  original  subscription,  it  was  not  to  be  paid  until 
the  work  should  be  commenced  on  the  end  of  the  road  south 
from  Indianapolis.  Tlie  commencement  of  the  work,  at  the 
point  named,  was  a  .condition  precedent  to  the  right  of  the 
company  to  collect  the  subscription.  Tlie  commencement  of 
the  work  was  a  material  matter.  The  company,  as  is  alleged, 
Vol.  XV.— 6 
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Clocjser 

V. 

Maboh. 


Nov.  Term,  by  her  agents,  represented  that  this  condition  precedent  had 
^"^^*  been  complied  with ;  and,  because  of  such  representations, 
the  defendant  was  induced  to  give  the  note,  thereby  making 
his  liability  absolute,  and  not  dependent  upon  the  commence- 
ment of  the  work  at  the  point  named.  The  truth  of  the  repre- 
sentation is,  we  think,  sufficiently  negatived.  The  represent- 
ation was  of  a  matter  of  fact  on  which  the  defendant  had  a 
right  to  rely.  He  could  not  be  required  to  go  to  the  point 
named  and  examine  the  line  of  the  road  to  ascertain  whether 
the  work  had  been  really  commenced.  KeriB  v.  Durdop^  13 
Ind.  R.  277. 

The  allegation  that  the  company,  by  her  agents,  made  the 
representation,  implies  that  it  was  made  by  agents  whose 
acts  and  representations,  in  relation  to  the  matter,  would 
bind  the  company;  otherwise  the  representation  would  not 
be  made  by  the  company.  Counsel  for  the  appellee  say  that 
the  condition,  if  any,  on  which  the  stock  was  subscribed,  was 
waived  by  the  execution  of  the  note.  That  would,  undoubt- 
edly, be  true  if  the  note  had  been  given  without  the  repre- 
sentation charged.  But,  instead  of  waiving  the  condition,  he 
gave  the  note  on  the  representation  that  it  had  been  complied 
with;  and  herein  consists  the  fraud  practiced  upon  him, 
which  renders  the  note  void. 

Per  Cxiriam. — ^The  judgment  is  reversed,  with-  costs.  Cause 
remanded,  &c. 

F,  M,  Finch^  for  appellant. 

G.  M.  Overstreet  and  A.  B.  Hunter^  for  appellee. 


*»^ » 


Clouseb  v.  Maboh. 


Wednesday, 
November  28. 


APPEAL  from  the  Blackford  Common  Pleas. 

Per  Curiam. — Suit  on  note,  commenced  by  filing  com- 
plaint. The  defendant  appeared,  without  process,  filed  an 
affidavit  that  a  certain  sum  was  due  for  which  he  was  willing 
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to  confess  judgment,  and  that  it  was  not  to  defrand  creditors,  Nov.  Torm, 
Ac.    Judgment  was  thereupon  confessed  for  the  said  amount.      1860. 

It  is  now  insisted  that  this  proceeding  was  erroneous,  for 
several  reasons.  FirsU  The  complaint  avers  the  note  was 
given  for  certain  lands,  and  there  is  a  prayer  that  a  lien  be 
declared,  &c.  This  was  not  done.  We  see  no  error  in  this, 
of  which  the  appellant  can  complain.  Second.  The  aflSdavit 
does  not  describe  the  cause  of  action.  This  was  not  neces- 
sary. It  was  fully  described  in  the  complaint  Third.  Judg- 
ment was  rendered  on  the  second  day  of  the  term,  being  the 
day  set  apart  for  probate  business.  We  see  nothing  in  the 
statute  that  would  make  such  an  act  erroneous  on  that  day. 

The  judgment  is  afSrmed,  with  5  per  cent,  damages  and  costs. 

Browrdee^  for  appellant. 

Walter  Marc\  for  appellee. 


<  < » »  > 


Howard  v.  Eisling. 

Salt  before  a  justice  of  the  peace  on  a  promissory  note.  Defendant  answe^red^ 
admitting  the  execution  of  the  note,  and  setting  up  a  counter  claim. 

Edd,  that  under  2  R  S.  1852,  §  34,  p.  453,  the  general  issue  must  be  re^ 
gftrded  as  in  bylaw,  in  addition  to  the  special  defense  pleaded.  ^ 

Bdd^  also,  that  the  burden  of  the  issue  was  on  the  plaintiff,  and.  he  was  en- 
titled to  open  and  close. 

APPEAL  from  the  Decatur  Common  Pleas.  Wednemlay, 

Davison,  J. — Howard  sued  Khling  before  a  justice  of  the  -^^«>«'«n**'' 28: 
peace,  upon  a  promissory  note,  which  was  filed  before  the  jus- 
tice as  the  plaintifi*^s  cause  of  action.    The  note,  with  an  in- 
dorsement of  credit  tliereon,  reads  thus : 

"July  18,  1857. 

"  Four  months  after  date,  I  promise  to  pay  to  the  order  of 
2r.  B.  Howard^  at  the  warehouse  of  Stout^  $126,  value  re- 
ceived, without  any  relief  whatever,  from  the  appraisement 
laws."  Signed,  "  John  KislingP 

Indorsed,  "March  4, 1868,  Received  on  the  within,  $100." 
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Defendant  answered,  admitting  the  execution  of  the  note, 
but  alleging  that  it  was  given  in  part  payment  for  a  reaping 
machine,  sold  and  delivered  by  the  plaintiff  ^s  agent  to  the  de- 
fendant :  that,  at  the  time  of  the  sale,  he  paid  $29,  and  gave 
the  note  for  the  balance  of  the  purchase  money:  that  the 
agent,  at  the  time  of  the  sale,  agreed  to  put  the  machine  in 
good  running  order,  and  make  it  a  good  machine,  and  upon 
that  consideration,  the  purchase  was  made.    That  the  machine 
was  not  a  good  reaping  machine :  would  not  work  well,  and  he, 
defendant,  so  informed  said  agent,  and  requested  him  to  put 
tlie  same  in  good  condition ;  but  to  do  so  tlie  plaintiff  and  his 
agent  refused.     And  further,  it  is  averred  "  that  afterward,  on 
March  4,  1858,  the  said  agent  again  agreed  with  defendant, 
that  if  he  would  pay  $100  on  the  note,  that  he,  the  agent, 
would  fix  the  machine,  and  make  it  work  well,  otherwise  he 
would  not  demand  any  further  payment  on  the  note.    That 
defendant,  relying  on  said  agreement,  did  pay  the  agent  $100 ; 
but  said  agent  wholly  failed  and  refused  to  fix  the  machine, 
and  put  the  same  in  working  order,  and  the  machine,  in  con- 
sequence of  this  failure,  is  not  worth  more  than  $50.    Where- 
fore the  defendant  demands  judgment  against  the  plaintiff  on 
account  of  his  failure  to  comply  with  his  contract  in  the  sale 
of  the  machine,  for  $75  so  overpaid  to  him  as  above  stated." 
The  record  contains  a  bill  of  exceptions,  whereby  it  appears 
that  the  jury  having  been  sworn  in  the  cause,  the  defendant 
moved  for  leave  to  open  and  close  the  evidence ;  which  motion, 
though  resisted  by  the  plaintifl^  was  sustained  by  the  Court; 
and  the  evidence  was  accordingly  opened  and  closed  by  the 
defendant.    And  further,  the  evidence  having  been  closed,  the 
plaintiff  moved  to  allow  him  to  open  and  close  the  argument, 
but  the  Court  overruled  his  motion,  and  granted  the  opening 
and  close  of  the  argument  to  the  defendant.    These  rulings 
involve  the  only  questions  to  settle  in  tlie  case. 

We  are  referred  to  Ilmoard  v.  Cohh^  6  Ind.  5,  as  applicable 
to  the  points  made  in  the  bill  of  exceptions.  That  case,  as 
the  one  at  bar,  originated  before  a  justice  of  the  peace,  was 
founded  on  a  promissory  note,  and  the  defense  pleaded  was, 
that  the  note  was  obtained  by  fraud.  Tlie  Court  held,' 
'^  that  in  a  suit  Instituted  before  a  justice,  the  defendant,  under 
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the  revision  of  1843,  was  entitled  to  the  benefit  of  the  general  Nov.  Term, 
issne,  with  or  without  pleading  it,  and  that  the  plaintiff  was,  1860. 
therefore,  entitled  to  open  and  close  the  argument  in  the  case."  Howabd 
R.  S.  1843,  §  43,  p.  871.  In  reference  to  the  general  issue  y^;^ 
before  justices  of  the  peace,  we  have  a  statute,  now  in  force, 
similar  to  that  of  1843,  which,  in  effect,  provides  '*  that  the 
defendant  in  a  suit  before  a  justice,  shall  always  have  the 
benefit  of  the  general  issue,  without  pleading  it,"  and  that 
under  the  general  issue,  thus  in,  all  matters  of  defense  may  be 
given  in  evidence,  except  the  statute  of  limitations,  set-off  and 
matter  in  abatement.  2  R.  S.  1852,  §  34,  p.  455.  There  was 
then,  in  the  present  case,  in  addition  to  the  special  defense,  a 
statutory  general  issue,  and  the  result  is,  Howard  v.  Cohh^  mpra^ 
is  precisely  in  point.  There,  as  here,  the  plaintiff  was  bound  to 
produce,  on  the  trial,  the  note  as  described  in  the  complaint. 
True,  when  produced,  its  execution  would  have  been  admitted, 
because  there  was  no  plea,  verified  by  oath,  denying  that  the 
defendant  had  signed  it :  still  it  was  incumbent  on  the  plain- 
tiff to  give  the  note  in  evidence,  otherwise  the  trial  must  have 
resulted  in  the  success  of  the  defendant.  We  have  a  statute 
which  says :  "  The  party  on  whom  rests  the  burthen  of  the 
issue,  must  first  produce  his  evidence,  and  the  adverse  party 
will  then  produce  his  evidence."  And,  "  In  the  argument,  the 
party  having  the  burthen  of  the  issue  shall  have  the  opening 
and  closing."  2  R.  S.,  ^  324,  326,  pp.  110, 112.  The  rule 
thus  prescribed,  is,  in  effect,  the  same  as  it  stood  at  common 
law,  and  when  applied  in  the  case  before  us,  it  will,  at  once 
be  seen,  that  in  this  instance, "  the  burthen  of  the  issue"  rested 
on  the  plaintiff.  3  Phil.  Ev.  4  Am.  Ed.  p.  809,  et  seq.  We 
are  of  opinion  that  the  Court  erred  in  its  refusal  to  allow  the 
plaintiff  to  open  and  close,  and  that  the  judgment  must  there- 
fore be  reversed. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

J,  S.  Seobey^  for  appellant. 

Will  Cumback^  for  appellee. 
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Not.  Term, 

1860. 

Stedman 

V. 

Frebmak. 


Wednesday^ 
November  28. 


Stsdmak  and  Another  v.  Fbeeman  and  Others. 

ProoeediDgs  to  foreclose  a  junior  mortgage.  Certain  parties  who  held  a  prior 
mortgage,  made  to  indemnify  them  as  indorsers  for  the  mortgagors,  were 
made  defendants ;  and  appeared,  and  set  up,  hj  way  of  cross  hill,  that 
thej  had  paid  certain  sums  of  money  on  account  of  said  indorsements, 
which  they  asked  to  have  decreed  a  prior  lien.  The  mortgagors  admitted 
the  claim;  hut  the  plaintiflEs  replied,  aTerring  that  the  notes,  which 
defendants  claimed  to  have  paid  as  indorsers,  had  been  fuUypaid  of  and 
disdiarged;  and,  in  a  second  paragraph,  that  the  said  notes  had  been  fully 
paid  and  discharged  by  one  Qtbaon,  The  prior  mortgagees  traversed  the 
material  allegations  of  these  replications. 

Eddy  that  it  was  sufficient,  to  entitle  the  prior  mortgagees  to  the  relief  they 
asked,  that  they  had  taken  up  the  notes  upon  which  they  were  indorsers, 
by  the  proceeds  of  new  notes  of  their  own ;  and  whether  these  last  had 
been  paid,  was  immaterial. 

Eeldy  also,  that,  if  the  replications  of  the  plaintiff  be  imderstood  to  mean, 
that  the  notes  had  been  repaid  to  the  indorsers,  then,  they  were  properly 
traversed ;  but  if  they  are  to  be  understood  as  averring  only  that  the 
notes  had  been  paid  to  the  original  holders,  then  they  are  not  inconsist- 
ent with  the  answer,  and  are  not  reached  by  the  traverse  of  "  material 
allegations.'' 

r 

APPEAL  from  the  Decatur  Circuit  Court. 

WoRDEN,  J. — Suit  by  the  appellants  against  the  appellees 
to  foreclose  a  mortgage  executed  by  James  Freeman  to  the 
plaintifls,  March  16,  1857,  to  secure  the  payment  of  a  prom- 
issory note  made  by  J,  <&  Z.  Freeman.  No  question  arises 
as  to  the  plaintiff's  claim. 

The  controversy  grows  out  of  the  claim  of  senior  mortga- 
gees, who  held  a  mortgage  executed  by  the  same  party  to 
them  on  February  27,  1857.  The  last  mentioned  mortgage 
was  executed  to  secure  a  part  of  the  mortgagees  against  loss 
from  liabilities,  as  indorsers  for  the  firm  of  J.  <&  Z.  Freemun, 
on  certain  promissory  notes  therein  described,  amounting,  in 
all,  to  $3,800.  The  Court,  on  the  trial  of  the  cause,  found  for 
the  plaintiflfe  the  amount  of  their  claim;  and  for  Bryan^ 
Grover^  and  Talbott  dc  Wilson^  part  of  the  senior  mortga- 
gees, the  following  amounts,  viz.:  for  Bryan^  $321;  for 
Grover^  $535  and  40  cents;  and  for  Tatbott  <&  Wilson^ 
$536  and  70  cents ;  which  amounts,  on  the  sale  of  the  mort- 
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Stedman 

V. 

Fbeemait. 


gaged  premises,  were  ordered  to  be  paid  before  the  claim  of  Nov.  Term, 
the  plaintifi^.  The  plaintiffi  moved  for  a  new  trial,  on  the  .I860. 
finding  of  the  Court  in  favor  of  Bryan^  Chrover^  and  Talbott 
cfe  WiUan^  but  the  motion  was  overruled,  and  judgment  was 
rendered  accordingly,  which  the  plaintiff  seek  to  reverse. 
The  answer  of  the  Freemans  admits  the  said  several  sums 
to  be  due  the  several  senior  mortgagees  on  their  mortgage,  so 
that,  as  between  the  mortgagor  and  mortgagees,  there  is  no 
controversy. 

The  main  question  arising  in  the  case  is,  whether  the  evi- 
dence is  sufficient  to  sustain  the  finding.  Upon  looking  into 
the  evidence,  we  can  by  no  means  say  that  the  finding  is  so 
clearly  wrong  as  to  authorize  us  to  disturb  it.  Leaving  out  of 
view  any  evidence  that  might  possibly  be  objectionable,  we 
think  there  is  enough  left  to  sustain  the  finding  and  judgment 
of  the  Court.  It  may  be  inferred,  from  the  evidence,  that 
Bryan^  Orover^  and  Talbott  cfe  Wilson^  paid  the  respective 
notes  on  which  they  were  indorsers,  at  the  maturity  thereof 
by  the  making  of  new  paper,  to  wliich  neither  of  the  JPree- 
mans  was  a  party ;  putting  it  in  market,  and  with  the  pro- 
ceeds liquidating  the  notes  on  which  they  were  indorsers. 
This,  undoubtedly,  they  had  a  right  to  do ;  and  it  is  wholly 
immaterial  whether  they  paid  the  notes  indorsed  by  them  for 
the  Freemans  out  of  funds  on  band,  or  out  of  funds  specially 
raised  for  that  purpose ;  and  it  is  likewise  immaterial  whether 
they  have  paid  the  new  paper  created  by  them,  on  which 
they  raised  the  funds.  It  also  appears,  sufficiently,  that  they 
have  not  been  fully  re-imbursed,  but  that  there  is  due  them 
the  respective  amounts  found  by  the  Court. 

But  the  appellants  insist,  that  under  the  pleadings  in  the 
cause,  the  finding  and  judgment  can  not  stand.  The  defend- 
ante,  Bryan^  Oraver^  and  Talbott  <j&  Wilson^  in  their  res- 
pective answers,  set  out,  by  way  of  cross  complaint,  the  notes 
on  which  they  were  respectively  indorsers,  and  aver  the  pay- 
ment thereof  by  them  respectively,  and  that  they  have  not 
been  re-imbursed  or  repaid,  and  pray  relief.  To  these 
answers  the  plaintiff  replied :  '^  2.  That  said  notes  exhibited 
by  said  defendants  in  their  said  several  answers,  have  been 
fiilly  paid.     S.  That  said  several  notes  exhibited   by  said 
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Not.  Term,  defendants  in  their  said  several  answers  herein,  were  ftdly 
I860,      paid  off  and  discharged  by  Israel  T.  OibsonP 

The  defendants  traversed  every  '*  material  averment"  in 
the  replies. 

The  counsel  for  the  appellants  argues  in  this  wise : 

"The  third  and  fourth  replies  are,  substantially,  the  same 
as  the  second,  with  the  addition  that  they  aver  that  the 
payment  was  made  by  hrael  T.  Gibson.  To  this  second 
reply  no  demurrer  was  filed,  nor  was  objection  taken  to  it  in 
any  manner;  and  as  it  is  the  rule,  as  old  as  the  common 
law,  that  a  party  can  recover  only  according  to  his  allega- 
tions and  proofs ;  that  the  allegata  et  pn^ohaia  must  agree, 
how  can  a  recovery  be  had  in  favor  of  these  defendants  over 
this  reply?  They  set  up  in  their  answers  certain  notes, 
which  they  say  they  have  paid,  as  the  indorsers  of  the  Free- 
mans.  The  plaintiffs  reply,  that  these  notes  had  been  fully 
paid ;  and  in  their  third  reply,  that  they  had  been  fully  paid 
by  said  Gibson.  If,  therefore,  there  can  be  no  doubt,  from 
the  evidence,  that  these  notes  had  been  fully  paid,  how  can 
the  defendants  recover  on  them  1  The  issue  is  proven  against 
them;  indeed,  there  is  no  conflict  in  the  evidence  in  this 
respect.  It  is  proven  by  Elliott  and  Gibson^  and  there  is  no 
counter  evidence ;  none  whatever." 

In  reference  to  the  third  paragraph,  above  set  out,  it  may 
be  observed  that  it  does  appear,  by  the  evidence,  that  the  notes 
were  paid  to  the  holders  by  Israel  T.  Gibson;  but  it  also 
appears  that  it  was  done  for  the  defendants,  and  at  their 
request,  and  with  the  money  raised  on  the  paper  made  by 
the  defendants ;  and  that,  upon  taking  up  the  notes  in  this 
manner,  he  handed  them  over  to  the  defendants,  in  pursuance 
of  such  previous  request  and  arrangement ;  so  that  the  pay- 
ment was  the  act  of  the  defendants,  and  not  of  said  Gibsouy 
except  as  the  agent  of  the  defendants  for  that  purpose. 

We  understand  counsel  to  contend  that,  under  the  second 
paragraph,  if  the  notes  have  been  paid  at  all,  by  whomsoever 
it  may  have  been  done,  even  by  the  defendants  themselves, 
they  could  not  recover.  The  natural  interpretation  of  the 
paragraph,  viewed  in  reference  to  the  answers  to  which  it  is 
replied,  would  seem  to  be  that  the  notes  so  alleged  to  have 
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been  paid  by  the  defendants,  had  been  paid  back  to  them,  Nov.  Term. 
So  it  seems  to  have  been  treated;  otherwise  it  would  not  be      1860. 


responsive  to  the  case  made  by  the  answers,  nor,  indeed,  would  ALEtA2n>B]i 
it  be  any  avoidance  whatever  of  those  answers.    The  defend-         "'^• 
ants  themselves  claimed  that  the  notes  had  been  paid  to  the 
holder,  and  without  such  payment,  by  themselves,  they  could 
not  recover. 

The  replication,  thus  viewed,  would  be  an  admission  in 
part,  of  the  facts  averred  in  the  answer,  viz:  a  payment  of 
the  notes,  and  not  in  any  sense  an  avoidance  of  those  facts. 
In  this  respect,  then,  the  parties  by  their  pleadings  agree : 
that  is,  that  the  notes  had  been  paid.  The  defendants  alleg- 
ing that  they  had  been  paid  by  them,  and  the  plainti&  alleg- 
ing the  payment,  without  stating  by  whom.  If  this  is  to  be 
the  interpretation  of  the  pleading  in  question,  the  traverse 
should  not  be  construed  to  extend  to  it ;  as  that  only  extends  to 
the  "  material  averments,"  which  we  suppose  means  material 
averments  of  new  matter,  set  up  in  avoidance  of  the  answers. 
We  are  unable  to  perceive  why  a  recovery  of  the  defendants 
can  not  be  sustained  in  consequence  of  there  having  been 
proof  of  a  feet  material  to  their  recovery,  which  feet  was 
alleged  on  both  sides,  and  not  denied  on  either. 

On  the  other  hand,  if  the  replication  is  to  be  construed  as 
averring  a  repayment  to  the  defendants,  the  objection  made 
is  obviated ;  so  that,  in  either  aspect  of  the  question,  we  see 
no  cause  to  disturb  the  finding. 

Per  Curiam, — ^The  judgment  is  aflBrmed,  with  costs. 

J.  S,  Scohey^  for  appellants. 

Jff.  W,  Wilson^  for  appellees. 


« i^( 


Alexander  v,  Gaar  and  Others. 


It  is  incambent  on  the  pleader  to  show,  on  the  face  of  his  complaint^  that  [15    wl 


he  has  joined  the  proper  parties  to  the  action. 
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Nor.  Term,   In  a  suit  by  an  assignee  of  a  promissory  note,  it  most  be  shown  in  the  com- 

1860.  plaint  whether  the  assignment  was  by  indorsement  in  writing  or  by  de- 

'T  livery  only ;  and  if  by  the  latter  method,  the  assignor  must  be  made  a 

y^  defendant 

Gaab.        In  an  action  for  money  received  by  one  for  the  use  of  another,  it  is  not 

necessary  for  the  plaintiff  to  aver,  in  terms,  that  he  \s  the  legal  owner  of 

the  money ;  it  is  sufficient  if  he  avers,  that  the  defendant  is  indebted 

to  him  for  money  received  to  his  use. 

If  a  demurrer  is  directed  to  the  whole  complaint^  and  there  is  one  good 

paragraph,  the  demurrer  should  be  overruled. 
When  a  defect  of  parties  appears  on  the  face  of  the  complaint,  the  oljection 

must  be  taken  by  demurrer,  and  not  by  answer. 
If  the  grotmds  of  objection  to  the  admission  of  evidence  are  not  presented 
to  the  Court  below,  the  objection  will  not  be  available  in  this  Court 

Wednesday,        APPEAL  from  the  Johnson  Common  Pleas. 

Davison,  J. — ^This  was  an  action  by  the  appellees,  who 
were  the  plain tifls,  against  David  Alexander ^  to  recover 
money  collected  by  him,  and  alleged  to  be  in  his  hands,  for 
their  use.  The  complaint  contains  two  paragraphs.  The  first 
alleges  that  on  March  13,  1868,  one  Ahram  King  left, 
with  the  defendant,  for  collection,  a  note  in  his  favor,  and 
against  George  Cutsinger  and  Peter  Keck^  for  $217,  with  a 
credit  thereon  of  $108 ;  that  afterward  King  assigned  the  note 
to  Henry  Patterson^  who  assigned  it  to  the  plaintiflfe,  and  de- 
livered to  them  a  receipt  for  the  note  given  by  the  defendant 
to  the  said  King,  It  is  averred  that  defendant  collected  the 
amount  due  on  the  note,  and  that  the  plaintiffs  have  demanded 
of  him  the  proceeds  thereof;  but  he  has  refused  to  pay,  &c. 
The  second  paragraph  charges  that  the  defendant  is  indebted 
to  the  plaintiffs  $150,  for  moneys  collected  by  him,  and  in  his 
hands,  for  their  use ;  that  they  have  specially  demanded  of 
him  the  moneys  so  collegted,  but  he  has  refused  payment,  &c. 
Defendant  demurred  to  the  complaint  on  two  grounds. 

1.  "  It  does  not  state  facts  sufBcient  to  constitute  a  cause  of 
action."  2.  "  There  is  a  defect  of  parties,  in  this,  that  King 
and  Patterson  should  have  been  made  defendants  to  answer  as 
to  the  assignment  of  the  note,  and  their  interest  in  the  cause  of 
action."  The  demurrer  was  overruled,  and  he  excepted.  The 
code  provides,  that  "  All  promissory  notes  shall  be  negotiable 
by  indorsement  thereon."    1  E.  S.,  §  1,  p.  378.     And  that, 
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"  When  any  action  is  brought  bj  the  assignee  of  a  claim  aris-  K^ov.  Term, 
ing  ont  of  contract,  and  not  assigned  by  indorsement  in  writ-  lo^O* 
iug,  the  assignor  shall  be  made  a  defendant  to  answer  as  to  Alexander 
the  assignment,"  &c.  2  K.  S.,  §  6,  p.  28.  The  first  paragraph  ^^• 
is,  it  seems  to  us,  defective.  It  avers  that  King  assigned  the 
note ;  but  fails  to  show  whether  the  assignment  was  or  not 
by  indorsement.  Evidently,  it  was  incumbent  on  the  pleader 
to  show,  on  the  face  of  his  complaint,  the  proper  parties  to 
the  action.  In  this  instance,  that  could  not  be  done,  unless 
the  character  of  the  assignment  was  distinctly  shown ;  because, 
to  constitute  an  assignment,  it  must  be  by  indorsement,  or  by 
delivery  of  the  instrument  to  the  assignee.  If  it  is  delivered 
without  indorsement,  "  the  assignor  must  be  made  a  party." 
But  we  perceive  no  valid  objection  to  the  second  paragraph. 
The  allegation  that  defendant  had  collected  money  for  the  use 
of  the  plaintiffe,  which,  on  demand,  he  refiised  to  pay,  "con- 
stitutes a  sufficient  cause  of  action."  It  was  not  necessary, 
as  contended,  for  the  plaintifis  to  allege,  in  terms,  that  they 
were  the  legal  owners  of  the  money  collected.  The  aver- 
ment that  the  defendant "  was  indebted  to  them"  is  sufficient. 
K  this  averment  be  true,  the  money  collected  must  have  been 
in  his  hands  for  their  use.  Indeed,  the  allegation  that  it  was 
collected  for  their  use,  at  once  gives  them  a  right  of  action. 
The  result  is,  there  being  one  sufficient  paragraph,  and  the 
demurrer  being  to  the  whole  complaint,  it  was  correctly 
overruled.    Perkin's  Ind.  Prac.  236. 

Defendant  answered  by  a  general  denial,  and  four  special 
defenses.  No  questions  arise  on  the  second,  third,  and  fourth. 
The  fifth  is  as  follows :  "  That  said  note  was  sold  and  delivered 
by  King  to  Patterson^  and  by  Patterson  to  the  plaintiflfe, 
*  without  indorsement  in  writing,'  wherefore  defendant  says 
that  Patterson  and  King  ought  t(^e  made  parties  to  this 
suit."  To  this  answer  there  was  a  demurrer  sustained,  and 
the  defendant  excepted.  This  defense  is  not  well  pleaded. 
It  goes  to  the  entire  cause  of  action ;  but  relates  only  to  facts 
stated  in  the  fii-st  paragraph  of  the  complaint,  and  sets  up  a 
defect  of  parties,  when  that  defect  plainly  appears  in  that 
paragraph.  It  is  only  where  such  defect  does  not  appear  in 
the  complaint  that  it  can  be  objected  to  by  answer.    Had  the 
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Nov.  Term,  defendant,  instead  of  demurring  to  the  entire  complaint,  de- 

1860.      murred  to  the  first  paragraph,  only,  on  the  ground  of  a  defect 

Albxandbb  of  parties,  the  objection  as  to  parties  would,  then,  have  been 

ohn,      ^^^^^^^^^'    2  ^-  S-,  §§  60,  54,  pp.  38,  39. 

The  issues  were  submitted  to  the  Court,  who  found  for  the 
plaintiffs,  and,  having  refused  motions  for  a  new  trial,  and 
in  arrest,  rendered  judgment. 

The  receipt,  described  in  the  complaint,  was  given  in  evi- 
dence, and  reads  thus : 

"Received  of  Ah^am  King^  a  note  to  collect  on  George 
CuUinger  and  Peter  Keck^  for  $217,  due  December  21, 1856, 
with  a  credit  thereon  of  $108,  leaving  a  balance  of  $109. 

"  Maroli  13, 1857.  (Signed,)  "  David  Alexander.'' 

The  plaintiffl  then  produced  Willis  S,  Webh^  who  testi- 
fied, inter  alia^  that,  as  agent  of  the  plaintiffi,  he  called  on 
the  defendant,  presented  an  order  from  Sing^  the  payee  of 
the  note  to  the  plaintiffl,  for  the  money,  and  demanded  it 
Defendant  replied,  to  the  demand,  that  he  had  collected  the 
money;  but  stated  that  he  would  hot  pay  it,  because  he 
believed  the  order  presented  was  not  written  by  King ;  but 
said  he  would  pay  the  money  to  the  plaintiffl  when  they 
produced  and  returned  to  him,  his  receipt  given  for  the  note. 
Witness  forther  testified,  that  afterward  he  procured  the  above 
receipt  from  the  plaintiffl,  and,  as  their  agent,  again  called  on 
•  the  defendant,  presented  the  receipt  and  demanded  the  money. 
He,  again,  admitted  that  he  had  collected  it;  but  said  he 
would  not  pay  it  over  to  the  plaintiffl  until  they  produced 
a  power  of  attorney  from  King. 

The  plaintiffl,  then,  offered  to  read  in  evidence  the  deposi- 
tions of  King  and  Patterson.  To  the  reading  of  which  the 
defendant  objected;  burthe  objection  was  overruled,  and  he 
excepted.  As  the  grounds  of  this  objection  do  not  appear  to 
have  been  presented  to  the  lower  Court,  the  exception  taken 
is  not  available -in  this  Court.  The  depositions  were  to  the 
effect,  that  King  left  the  note  with  defendant,  for  collection, 
in  March^  1857 ;  that  he  was  to  collect  it  and  send  the  money 
to  him,  King^  in  a  check;  that  King  sold  the  note  to  Pa/tter- 
son  in  October^  1857,  and  delivered  it  to  him  without  assign- 
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ment ;  and  that,  afterward,  Patterson  sold  the  note  to  the  Not.  Term, 
plaintiff.    The  Court,  tn^<9r  alia^  found,  specially,  '*  that  after      I860. 
the  above  assignmentti,  the  defendant  collected  the  monej     Shuiian 
from  the  makers  of  the  note." 

The  appellants  contend  that  this  finding  is  nnsustained  by 
the  evidence.  We  think  otherwise.  The  Court  may  have 
inferred,  from  all  the  evidence,  that  defendant  had  collected 
the  note  after  both  assignments.  At  all  events,  it  has  so 
construed  the  evidence,  and  we  are  not  inclined  to  disturb 
its  conclusions.  But,  in  this  case,  it  is  not,  in  our  opinion, 
material  whether  the  note  was,  or  not,  transferred  before  the 
makers  paid  it,  because  the  whole  transaction  plainly  shows 
that  the  claim  on  the  defendant,  for  the  money  collected  by 
him,  and  in  his  hands,  was  regularly  transferred  to  the  plain- 
tiflfe,  and  by  virtue  of  such  transfer  legally  vested  in  them. 
It  follows,  they  had  a  right  of  action,  and  were  entitled  to 
recover,  under  the  second  count  of  the  complaint.  It  may  be 
true,  that,  as  the  claim  was  assigned  to  the  plaintiff  by 
delivery  merely,  the  assignors  should  have  been  miade  parties. 
But,  as  has  been  seen,  no  proper  objection,  as  to  parties,  was 
raised  by  the  pleadings,  or  otherwise;  hence,  that  objection 
can  not  be  allowed  to  prevail  in  this  Court. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

G.  M.  Overstreet  and  A.  B.  Hunter^  for  appeUant. 

Thomas  W.  Wolletij  for  appellees. 


Shuman  v.  Gavin. 

Proceedings  to  quiet  the  title  to  real  estate.  Judgment,  that  the  plaintiff 
be  quieted  and  set  at  rest  in  his  title,  and  that  the  defendant  be  enjoined 
finom  setting  up  any  title  thereto.  Motion  for  a  new  trial,  for  cause  shown, 
oremiled.  Afterward,  and  within  one  year,  the  defendant  filed  his 
complaint,  or  written  motion,  to  have  said  judgment  yacated  and  a  new 
txial  granted  to  him,  as  of  right,  and  without  cause  shown. 
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Not.  Tenn,   Edd,  that  a  new  trial  can  be  claimed,  as  a  matter  of  iighi,  in  Biiits  for  the 
1860.  quieting  of  title,  as  well  as  in  those  for  the  recovery  of  the  possession  of 

real  estate. 


Shdman 

Y^  Edd,  also,  that  the  pleadings  in  the  original  cause  need  not  he  set  out  in 

Gayik.  the  application  for  a  new  trial    It  is  enough  if  the  judgment  appear  to 

be  such  a  one  as  the  statute  contemplates. 
Beld,  also,  that  a  motion  for  a  new  trial,  upon  cause  shown,  does  not 

impair  the  right  of  a  party  to  demand  a  new  trial  without  cause. 
Beld,  also,  that  it  is  not  necessary  for  a  party  asking  a  new  trial  without 

cause  to  show,  in  his  application,  that  one  new  trial  has  not  already 

been  granted  under  the  statute.    If  such  new  trial  has  been  granted, 

it  is  matter  of  defense  to  the  application. 

Wednesday,        APPEAL  from  the  Decatur  Circuit  Court. 

WoBDEN,  J. — At  the  Spring  term,  1859,  of  the  Court 
below,  Shuman  filed  his  complaint,  or  written  motion,  to 
vacate  a  judgment  and  grant  a  new  trial;  stating,  in  sub- 
stance, that  at  the  Fall  term,  1858,  of  the  same  Court,  the 
following  entitled  cause  was  pending  in  said  Court,  viz : 

^^  James  Gavin        ^ 

Z.  Woldridge  and  f  Complaint  to  quiet  title  to  real  estate." 
Jacob  Shuman^     J 

That  the  cause  came  on  for  trial  at  that  term,  and  a  judgment 
was  rendered,  against  the  said  Shuman^  for  all  the  costs  of  said 
suit ;  and  confirming  the  title  to  the  real  estate  in  controversy, 
in  said  suit,  to  said  Gavin  and  against  said  Shuman.  A  copy 
of  the  entry,  on  the  order-book,  showing  the  trial  and  judg- 
ment, is  set  out ;  whereby  it  appears  that  the  cause  was  tried 
by  the  Court,  and  that  the  Court  found,  "  that  the  said  Jam£s 
Gavin^  plaintiff  herein,  is  the  owner,  in  fee  simple,  and  enti- 
tled to  the  possession  of  the  following  real  estate,  (describing 
it) ;  and  the  Court  do  further  find,  that  the  said  defendant, 
Jacoh  STiumxin^  is  not  the  owner  of,  nor  entitled  to,  any  inter- 
est or  claim  therein,  of  any  kind  or  nature ;  and  the  Court 
further  find  and  decree,  that  the  title  of  the  said  James 
Gavin  in,  to,  and  over  the  said  real  estate,  be  quieted  and 
forever  set  at  rest ;  and  that  the  said  Jacoh  Shuman  be  for- 
ever enjoined  from  setting  up  any  title,  interest,  or  claim 
therein  of  any  kind  or  nature  whatever,  in  opposition  to  the 
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title  of  the  said  James   OavinP     The  complaint  farther  Nov.  Term, 
alleges,  that  said  Shuman  is  the  owner  of  the  land  men-      lo6Q« 
tioned,  and  has  been  in  possession  thereof  for  fourteen  years,     Shuman 
holding  the  same  by  virtue  of  a  deed  from  one  Nathaniel      qayts 
Bobbins.     "He,  therefore,  moves  the  Court  to  set  aside 
and  vacate  said  judgment  and  decree,  and  grant  a  new  trial 
of  said  cause,  upon  the  payment  of  all  costs  accrued  in  said 
action,  which  costs  he  brings  into  Court,"  &c. 

To  this  complaint  a  demurrer  was  filed  and  sustained  by 
the  Court,  and  an  exception  was  properly  taken  to  the 
ruling. 

Shuman  appeals,  and  assigns,  for  error,  the  ruling  of  the 
Court  on  the  demurrer. 

The  appellee  claims  that  the  complaint,  viewed  as  a  per- 
emptory application  for  a  new  trial,  is  deficient  in  these  par- 
ticulars, which  will  be  noticed  in  their  order :  First.  It  does 
not  appear,  by  proper  averments,  that  the  case  is  one  of  that 
class  contemplated  by  §  601  of  the  code.  If  this  section 
were  the  only  one  to  be  considered,  in  determining  the  ques- 
tion before  us,  this  objection  would  seem  to  be  well  taken ; 
but  there  are  others  that  must  be  examined  in  connection 
with  it.  Sec.  692  provides  for  the  recovery  of  the  possession 
of  real  estate.  Then  follow  several  sections  regulating  the 
action.  Sec.  601  provides  for  vacating  the  judgment  and 
granting  a  new  trial,  without  special  cause,  on  payment  of 
costs,  &c.,  at  any  time  within  a  year  from  the  rendition  of 
judgment.  This  section,  taken  by  itself,  applies  only  to 
actions  for  the  recovery  of  the  possession  of  real  estate,  and 
does  not  apply  to  the  case  at  bar.  Then  follow  several  other 
sections,  in  reference  to  the  general  subject  of  the  recovery  of 
possession.    Then  two  other  sections,  in  the  following  terms : 

Sec.  611.  "An  action  may  be  brought  by  any  person, 
either  in  or  out  of  possession,  or  by  one  having  an  interest  in 
remainder  or  reversion,  against  another  who  claims  title  to, 
or  interest  in,  real  property  adverae  to  him,  (although  the 
defendant  may  not  be  in  possession  thereof),  for  the  purpose 
of  determining  the  question  of  title. 

Sec.  612.  "  The  rules,  above  prescribed,  shall,  in  such  cases, 
be  observed,  as  far  as  they  are  applicable.'^ 
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Not.  Tenn, 

1860. 

Shuman 

V. 

Qatixt. 


One  of  the  "rules,  above  prescribed,"  is  the  one  requiring 
a  new  trial ;  and  we  are  unable  to  perceive  any  good  reason 
why  it  is  not  applicable.  Under  these  provisions  we  think  a 
new  trial  can  be  claimed,  as  a  matter  of  right,  in  suits  for  the 
quieting  of  title,  as  well  as  in  those  for  the  recovery  of  the 
possession  of  real  estate. 

The  complaint  before  us  does  not  set  forth  the  pleadings  in 
the  action  in  which  a  new  trial  is  sought,  nor  state  their  sub- 
stance ;  but  it  sets  forth  the  judgment,  which  is,  in  a  case  like 
the  present,  abundantly  sufficient.  Perhaps  we  should  pre- 
sume that  the  complaint,  in  the  original  action,  set  up  &ct8 
which  authorized  and  prayed  the  relief  which  was  obtained ; 
but,  on  the  supposition  that  it  did  not,  we  do  not  perceive  that 
that  circumstance  would  deprive  the  party  of  the  right  to  a 
new  trial :  the  judgment  rendered  being  such  a  one  aB  is  to 
be  set  aside  and  a  new  trial  granted,  on  proper  application, 
within  the  time  limited. 

The  second  objection  is,  that  the  record  shows  that  Shuman 
once  moved  for  a  new  trial,  which  was  refused. 

The  portion  of  the  record  set  out  shows,  that,  after  the  find- 
ing of  the  Court,  Shuman  moved  for  a  new  trial,  for  reasons 
then  filed.  The  reasons  are  not  set  out;  but  it  appears  that 
tha  application  was  made  for  cause  attempted  to  be  shown, 
and  not  without  cause.  A  motion  for  a  new  trial,  on  cause 
shown,  is  a  very  difierent  thing  from  such  application  made 
without  assigning  reasons,  under  the  statute  entitling  a  party 
to  such  new  trial  without  showing  cause.  The  one  might  be, 
very  properly,  overruled,  while  it  would  be  the  imperative 
duty  of  the  Court  to  grant  the  other. 

The  last  objection  is,  that  it  does  not  appear  when  the 
original  cause  was  commenced ;  what  was  the  nature  of  the 
complaint ;  what  proceedings  were  had,  upon  the  complaint^ 
prior  to  judgment;  nor  how  often  the  cause  was  tried,  or  how 
many  new  trials  had  already  been  granted  to  Shum4in  before 
the  final  judgment  set  out  in  the  complaint 

We  do  not  see  that  it  is  material  when  the  cause  was  com- 
menced. It  appears  that  the  application  for  a  new  trial  was 
made  within  the  year  after  the  judgment  was  rendered,  and 
that,  it  seems  to  us,  is  all  that  is  necessary  in  this  respect 
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What  we  have  already  said  diflposes  of  the  objection,  that  the  Nov.  Tenn, 
nature  of  the  original  complaint  does  not  appear:  nor  do  we      lo^"* 
think  it  necessary  that  it  be  shown  what  proceedings  were     Pobteb 
had,  upon  the  complaint,  before  trial  and  judgment    As  a    j^^^jy 
matter  of  pleading,  we  do  not  think  Shuman  was  required  to 
aver  that  no  new  trial  had  been  granted  under  the  provisions 
of  the  statute.     The  record,  so  far  as  it  is  set  out,  shows 
none;  and,  if  such  new  trial  had  already  been  granted,  it  was 
matter  of  defense  to  the  application,  which  should  have  been 
shown  on  the  other  side. 

We  are  of  opinion,  that  the  objections  to  the  complaint  are 
not  well  taken,  and  that  the  demurrer  thereto  should  have 
been  overruled. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

jP.  Wicks  and  R.  Robhins^  for  appellant. 

Oscar  B.  Hord^  for  appellee. 


••»  > 


PomsB  V,  Jaoksoh. 


APPEAL  from  the  Montgomery  Circuit  Court.  Wednesday, 

Per  Curiam. — ^This  was  an  action  by  Jackson  against  Por- 
ter^ as  a  surgeon,  for  malpractice.  Verdict  for  the  plaintiff 
New  trial  refused,  and  judgment.  The  error,  upon  which 
the  appellant  relies  for  a  reversal,  is  that  the  verdict  is  unsus- 
tained  by  the  evidence.  The  evidence  is  in  the  record,  and  we 
have  examined  it  carefully,  and  are  of  opinica  that  the  verdict 
accords  with  its  weight. 

The  judgment  is  affirmed,  with  2  per  cent,  damages  and 
costs. 

5.  O.  Wilson  and  J.  E.  McDonald^  for  appellant, 
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Nov.  Term, 

1860. 

Mabe  and  Another  v.  The  State,  on  the  relation  of  Bowless. 

Mark 

V. 

Trb  State,  "^he  act  of  March  5,  1859,  entitled  '^an  act,  supplemental  to  an  act,  entitled 

'  an  act  to  exempt  property  from  sale  in  certain  cases,' "  did  not  take 
effect  till  the  laws  of  that  year  had  been  published  and  circulated  in  tlie 
several  counties  of  the  State ;  the  section  of  the  law  declaring  that  it 
should  be  in  force  sooner,  being  unconstitutional,  ibr  not  disclosing  an 
emergency. 

Under  the  provisions  of  the  exemption-law  of  1852  (2  R.  S.,  p.  336), 
the  execution  defendant  was  not  required  to  make  out  a  schedule  of  his 
property,  but  only  to  point  out  to  the  officer  the  property  he  clajmed ; 
and  a  claim  to  hold  all  his  property  as  exempt  from  sale  was  good  under 
that  law,  without  a  designation  of  each  article  claimed. 

Every  resident  householder  of  the  Slate,  without  regard  to  the  particular 
locality  of  his  residence,  is  entitled  to  the  benefit  of  the  exemption-law  ; 
as  well  when  in  transit  with  his  family  and  property  from  one  residence 
to  another,  as  when  permanently  settled. 

jFVirfay,  APPEAL  from  the  Grant  Common  Pleas. 

November  30.  pg^KiNs,  J.— The  State,  on  the  relation  of  Bowless,  sued 
Jacob  Mark^  a  constable  of  Grant  country,  and  his  sureties, 
on  MarTis  official  bond.  Trial,  and  judgment  for  the  relator. 
The  breach  of  the  bond  complained  of,  is  the  selling,  by 
Mark,  upon  execution,  of  property  of  Bowless  which  was,  and 
was  claimed  as  being,  exempt  from  sale  upon  execution.  The 
complaint  does  not  allege  that  Bowless  designated  to  the  con- 
stable, or  gave  him  a  list  of,  the  several  articles  of  property 
he  claimed  ;  but  avers  that  he  told  him,  that  he  had  not  $300 
worth  in  all,  and  "  demanded  a  set-off."  In  effect,  he  claimed 
his  entire  property  as  exempt  from  sale.  The  transaction 
occurred  after  the  act  of  1859,  entitled  "  an  act  supplemental 
to  an  act  entitled,  '  an  act  to  exempt  property  from  sale  in 
certain  cases,'  approved  Fehruary  17,  1852,"  was  passed,  but 
before  it  was  distributed  in  all  the  counties  of  the  State. 
Actsof  1859,  p.  150. 

The  evidence  in  the  case,  touching  the  designation  of  pro- 
perty, and  manner  of  making  the  demand  for  exemption,  did 
not  go  beyond  the  allegations  of  the  complaint. 

The  question  here  is,  whether  a  suflScient  claim  of  exemption 
was  made.    If  the  act  of  1859,  supra,  was  in  force  at  the 
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time,  it  is  clear  that  the  claim  was  insufficiently  made.    That  Not.  Term, 
act  requires  that  it  should  be  made,  by  furnishing  to  the  officer      looO* 
an  inventory  of  the  property  of  the  claimant,  verified  by       Mabk 
oath.    But  that  act  was  not  in  force.    It  is  true,  that  it  is  a  rp„    L,  -.„ 
part  of  the  act  that  it  shall  be  in  force  from  and  after  its 
passage  and  publication,  meaning,  of  course,  publication  in  a 
designated  newspaper.    But  the  act  contains  no  declaration 
of  emergency ;  and  the  Constitution,  art.  4,  §  28,  declares 
that  "  no  act  shall  take  effect  until  the  same  shall  have  been 
published  and  circulated  in  the  several  counties  of  this  State, 
by  authority,  except  in  case  of  emergency ;  which  emergency 
shall  be  declared  in  the  preamble,  or  in  the  body  of  the 
law.''      This  constitutional  provision  not  having  been  con- 
formed to,  the  section  of  the  law  declaring  it  to  be  in  force 
is  inoperative. 

But  was  the  demand  sufficient  under  the  act  of  1852? 
Tliat  act  provides  that  ^'  If  any  execution-debtor  shall  claim 
property  as  exempted  by  virtue  of  this  act,  he  shall  elect 
whether  he  will  claim  personal,  or  real  property,  or  both,  and 
shall  designate  the  property  so  claimed.''    2  B.  S.,  §  9,  p.  338. 

This  enactment  does  not  require  a  verified  list  of  property, 
and  we  think  no  list  at  all,  to  be  furnished  to  the  officer,  for 
such  is  not  its  literal  meaning;  and  another  section  of  the 
same  act,  viz :  §  6,  imposes  the  duty  of  making  the  schedule 
of  the  designated  property,  upon  the  person  or  persons  selected 
as  appraisers.  The  execution-defendant  seems  only  called 
upon,  under  this  act,  to  point  out  to  the  officer  the  property 
he  claims ;  whereupon  it  is  the  duty  of  the  officer  to  take 
steps  for  its  appraisement,  and  if  the  value  exceeds  $300, 
then,  probably,  the  defendant  would  have  the  further  right, 
if  he  saw  fit  to  exercise  it,  of  selecting,  in  case  of  personal 
property,  which  articles  should  be  taken  out  to  reduce  the 
value  to  $300.  Accoixiing  to  the  liberal,  perhaps  too  liberal, 
rule  heretofore  acted  upon  by  this  Court,  on  this  point,  we 
think  the  designation  of  all  one's  property,  as  claimed  to  be 
exempt  from  sale,  was  sufficient  under  the  act  of  1862.  See 
Ind.  Pr.  p.  393,  et  aeq. 

The  statute  now  (Acts  of  1859,  supra^  prescribes  the  mode* 
of  making  claims   hereafter.    This  case,  as  to  such  pro-^ 
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Nov.  Term,  ceedings,  has  no  importance  as  a  precedent,  and  we  shall 
•"^Q^Q'      not  elaborate  it. 

Mabk  Another  question  arises  in   the  case,   viz:  whether   the 

Thb  Statb.  ^"^^^^^  ^  *  person  embraced  by  the  provision  of  the  statute; 
whether  he  is  one  entitled  to  claim  the  benefit  of  the  provision  f 
As  the  complaint,  in  a  suit  like  ,this,  must  aver  that  the  relator, 
or  person  for  whose  benefit  the  suit  is  prosecuted,  is  a  resident 
householder,  the  question  whether  he  is  such  arises  under  the 
general  denial. 

The  evidence  shows  that  the  relator  was,  at  the  time  of 
the  levy  and  sale  in  question,  a  resident  of  the  State,  and  the 
head  of  a  family,  but  was  in  the  act,  or  course,  of  moving  that 
family  from  a  house  in  Grant,  to  a  house  in  Wayne  county, 
Indiana  ;  and  the  question  is,  was  he  at  that  time,  within 
the  intention  of  the  statute,  a  "resident  householder''?  Such 
being  the  class  of  persons  entitled  to  the  benefit  of  the  statute. 

It  is  to  be  regretted  that  our  legislature  did  not,  like  that 
of  JVew  York,  expressly  extend  the  benefit  of  the  statute  to 
heads  of  families,  while  moving  from  one  residence  to  another ; 
as  they  certainly  merit  and  need  it  as  much  while  journeying 
to,  as  while  resting  in,  their  houses.  Indeed,  it  is  necessary 
that  they  should  possess  it  while  on  the  journey,  to  enable 
them  to  enjoy  it  at  the  end  of  it. 

The  statute  is  for  the  benefit,  the  comfort,  of  the  family.  It 
is  intended  to  protect  it  from  utter  destitution  ;  it  is  a  humane 
provision,  required  by  the  Constitution,  and  should  be  liberally 
construed  in  furtherance  of  its  object. 

There  was  a  time  when  this  question  was  left  by  the  New 
York  statute,  aR  it  is  now  by  ours,  to  construction  ;  and  the 
highest  Court  of  that  State  held,  that  the  head  of  a  family, 
while  in  transit  from  one  residence  to  another,  was  still  a 
householder  within  the  spirit  and  intent  of  the  act.  See  the 
cases  collected  in  Voorhies'  Code,  3  Ed.  Supp.  p.  183,  et  aeq. 

But  of  what  must  the  debtor  be  a  resident ;  of  a  county,  or 
simply  of  the  State  ?  Tlie  statute  does  not  specify ;  but  we 
think  clearly  of  tlie  State.  Any  person  who  is  a  resident  of 
the  State,  is  entitled  to  the  benefit  of  the  provisions  in  question, 
without  regard  to  particular  locality  in  the  State.  The  sover- 
eign has  said,  without  i^egard  to  locality,  that  certain  residents, 


OF  THE  STATE  OF  INDIANA. 


101 


Sntdeb 

V. 

White. 


shall  have  certain  privileges.    This  means,  residents  within  Nov.  Term, 
the  jurisdiction  of  the  sovereign;  so  that  the  debtor  is  pro-      I860, 
tected  in  his  transit  from  house  to  house  through  different 
counties,  as  well  as  in  a  single  county.    The  question  of  fraud- 
ulent removal  can  not  arise  in  this  case. 

Per  Curiam. — ^The  judgment  is  a£9rmed,  with  1  per  cent, 
damages  and  costs. 

R,  T.  SL  John^  A.  Steele  and  IT.  D.  Thompson^  for  appel- 
lants. 

L  Vandevanterj  J.  K  MbDowell  and  J.  Brownlee^  for 
appellee. 

(1)  *'  Whenever  it  shall  appear  from  the  affidavit  of  the  plaintiff,  or  some 
other  person,  that  such  plaintiff  has  a  legal  demand  then  due,  against  any 
person  then  in,  or  about  to  come  into  any  county,  and  that  such  defendant, 
as  the  affiant  believes,  is  about  to  leave  the  State,  or  the 'county,  taking 
with  him  property  subject  to  execution,  or  other  means  with  which  such 
demand  might  be  paid  in  whole,  or  in  part,  with  intent  to  delay  or  defiraud 
lus  creditors,  any  justice  shall  issue  a  capias  ad  respondendum  against  such 
defendant,  which  shall  be  returnable  forthwith,  and  may  be  served  anywhere 
in  the  county  where  issued.    2  K  S.  1842,  §  24,  p.  454. 


»i  •»■  » 


Snydeb  V,  White. 


APPEAL  from  the  Wayne  Common  Pleas.  IHdayj 

Per  Curiam. — Snyder  and  Gentry  were  joint  judgment  ^^>^'*^  3^- 
plaintiffi.  Gentry  sold  his  half  of  the  ji^dgment  to  White. 
Snyder  collected  the  whole  of  the  judgment.  White  sued 
him  for  half  the  amount,  alleging  that  Snyder  had  received 
the  money  to  his,  White^a^  use,  but  had  converted  it  to  his 
own,  Snyder*€^  use.    Snyder  answered :  1.  by  general  denial ; 

2.  that  he  paid  half  to   Gentry  before  notice  of  his  sale ; 

3.  that  Gentry  was  in  his  debt  before  notice  of  sale,  and  that  he 
applied,  and  still  offered  to  apply  Gentry^s  half  on  said  debt. 
The  court  sustained  a  demurrer  to  the  second  and  third  para- 
graphs of  the  answer,  and  Snyder  excepted.     Snyder  then 
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Nov.  Term,  filed  another  paragraph,  cantaining  the  two  defenses,  of  pay- 

1860.      ment  to   Gentry^  and  of  itidebtedness  by   Gentry^  before 

KiGEB       notice  of  said  sale ;  and  to  this  paragraph  no  objection  was 

Franklin.    Miade,  but  issue  was  taken  upon  it    Judgment  for  plaintiff. 

The  evidence  is  not  in  the  record.     If  the  court  erred  in 

sustaining  the  demurrer  above  mentioned,  the  defendant  was 

not  harmed.    He  could  have  given  all  his  evidence  under  the 

last  mentioned  paragraph ;  and  we  incline  to  think  he  could 

have  done  so  under  the  general  denial,  but  do  not  so  decide. 

Would  it  not  go  to  show  that  the  defendant  had  not  converted 

the  plaintiff's  money  to  his  own  use  ? 

The  judgment  is  aflBrmed,  with  10  per  cent,  damages  and 
costs. 

0,  P,  Morton  and  J.  F.  Kihhey^  for  appellant. 
J.  B.  Julian^  for  appellee. 


I  • »» > 


KiGEs  V.  Fbanelin. 

The  Court  of  Common  Ple^s,  under  the  law  of  March  5,  1859,  has  ooncor- 
rent  jurisdiction  with  the  Circuit  Court,  in  all  civil  cases,  except  those 
enumerated,  without  regard  to  the  amount  involved. 

If  notes  offered  in  evidence  with  a  mortgage,  in  a  proceeding  for  tbreclosnre, 
correspond  in  dates,  amounts,  and  names  of  parties,  with  those  described 
in  the  mortgage,  it  is,  prima  fade^  sufficient  to  connect  them  with  the 
mortgage. 

In  proceedings  to  foreclose  a  mortgage,  when  part  only  of  the  notes  are  due, 
it  would  seem  that  upon  default,  proof  should  be  made  of  the  non-divisi- 
bility of  the  property,  and  reason  shown  why  it  is  not  divisible ;  but  if  the 
defendant  appear,  and  the  question  of  divisibilty  is  referred  to  a  master, 
who  reports  generally,  or  is  tried  in  open  court  on  general  evidence,  without 
objection,  the  objection  that  the  reason  of  the  non-divisibility  was  not 
shown,  can  not  be  first  raised  in  this  Court 

Friday,  APPEAL  from  the  Delaware  Common  Pleas. 

November  30.      Peekins,  J. — Suit  to  foreclose  a  mortgage.     Judgment  of 
sale. 

The  mortgage  debt  was  payable  in  installments,  the  last  of 
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which  was  not  due  at  the  rendition  of  judgment,  and  the  Not.  Term, 
aggr^ate  of  which  exceeded  ^1,000.      The  suit  was  com-      looO* 
menced  after  the  act  of  1859  took  effect 

It  is  urged  that  the  Common  Pleas  Court  had  not  jurisdic- 
tion of  the  suit  We  think  the  Court  had  jurisdiction.  It 
was  conferred  by  the  act  of  March  5,  1859.  Acts  1859,  p.  93. 

£j  the  organic  act  of  1852,  the  Common  Pleas  had  concur- 
rent jurisdiction  with  the  Circuit  Court,  in  certain  actions 
where  but  $1,000  was  involved.  By  the  amendatory  act  of 
1859,  the  Common  Pleas  has  concurrent  jurisdiction  with  the 
Circuit  Court,  in  those  actions,  without  regard  to  the  amount 
involved.  By  the  act  of  1852,  the  Common  Pleas  had  con- 
current jurisdiction  with  justices  of  the  peace,  in  actions  where 
the  amount  involved  was  over  $50,  and  less  than  $100.  By 
the  amendatory  act,  the  Common  Pleas  has  concurrent  juris- 
d^tion  with  justices,  '^  in  all  cases  except  as  otherwise  ex- 
pressly provided,  and  subject  to  the  law  in  relation  to  the  pay- 
ment of  costs ;"  which  is,  that  where  a  party  sues  in  the  Circuit 
or  Common  Pleas  Court,  in  a  case  that  might  have  been  insti- 
tuted before  a  justice,  and  recovers  less  than  $50,  except,  &c., 
he  shall  pay  costs.    2  R.  S.,  p.  126. 

A  prior  judgment,  for  the  same  cause  of  action,  was  set 
up  in  the  answer ;  but  when  given  in  evidence  it  did  not 
appear  to  have  been  a  judgment  on  the  merits,  and,  hence, 
was  no  bar. 

There  was  no  direct  evidence  that  the  notes  sued  on  with 
the  mortgage,  were  those  named  in  the  mortgage.  The  dates, 
and  amounts,  and  parties,  corresponded ;  which  was,  prima 
Jdcie^  sufficient. 

There  was  some  evidence  given  that  the  mortgaged  property 
was  not  divisible,  but  the  reasons  why  were  not  shown. 

It  is  claimed  that  a  judgment  for  the  sale  of  the  whole 
was  erroneous.  Where  judgment  of  foreclosure,  in  such  a 
case,  passes  by  default,  it  may  be  necessary,  the  proceeding 
being,  in  a  measure,  exparte^  that  the  record  should  show  the 
fact  as  well  as  the  reason  of  non-divisibility ;  but  where  the 
defendant  appears,  and  the  question  of  divisibility  is  referred 
to  B  master,  who  reports,  generally,  that  the  premises  are  not 
divisible,  without  specifying  the  reason  why,  and  no  exception 
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Nor.  Term,  ig  taken  to  the  report,  and  judgment  is  suffered  to  pass,  "we 

•^Q^Q'      take  it  the  objection  can  not  be  raised  for  the  first  time  in 

The  State,  the  Supreme  Court.    So,  where  the  defendant  appeared,  and 

Hughes.     ^^®  cause  was  not  referred  to  a  master,  but  the  question  of 

divisibility  was  tried  bj  the  Court,  and  general  evidence  was 

heard  without  objection,  the  defendant  asking  no  questions 

of  the  witnesses,  and  in  no  manner  contesting  the  point 

below,  he  will  not  be  entitled  to  a  reversal  upon  the  objection 

here. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

C.  K  Shipley  and  A.  Kilgore^  for  appellant. 
TT.  Brotherton^  for  appellee. 


•  •»»  ■ 


Good  and  Others  v.  Whislee  and  Others. 

Friday, 

ovemtfer     .      ^ppE^L  from  the  Hamilton  Common  Pleas. 

Per  Curiam. — ^The  record  in  this  case  is  imperfect  and 
unintelligible ;  and  for  that  reason  presents  no  question  for 
the  consideration  of  this  Court.  Appeal  dismissed,  vrith 
costs. 

2>.  C  Chipman^  for  appellants. 


>  »mm  » 


15b  1(M 
166     60 


The  State  on  the  relation  of  Dagos  v,  Hughes. 

An  action  will  not  lie  upon  the  bond  of  a  guardian  to  recover  money  for 
which  he  failed  to  account  on  his  final  settlement  with  the  proper  Court, 
after  three  years  from  such  final  accounting  and  settlement  of  his  trusty 
the  ward  being  of  full  age  and  under  no  disabilities. 
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APPEAL  from  the  Harrison  Common  Pleas-  Nov.  Term, 

WoBDKNj  J. — Suit  against  HugJies^  on  a  bond  executed      1860. 
by  him  as  guardian  of  the  relator.  Thb  State 

The  question  presented  in  this  ease  is,  whether  an  action     ^  ^' 
will  lie  on  the  bond  of  a  guardian  to  recover  money  for  which 
he  failed  to  account  on  his  final  settlement  with  the  proper  "^^^X^  oq 
Court,  where  the  action  is  not  brought  within  three  yeare 
after  such  final  accounting  and  settlement  of  his  trust,  the 
ward  being  then  of  full  age  and  under  no  disabilities. 

The  Court  below  decided  this  proposition  in  the  nega- 
tive, and  we  are  inclined  to  concur  in  that  view  of  the 
question. 

We  are  not  aware  of  any  statute,  which,  in  express  terms, 
limits  such  action  to  three  years  after  the  guardian  has  made 
final  settlement.  But  we  think  such  a  legislative  intent  fairly 
dedueible  from  several  statutory  provisions.  By  §  116  of 
the  act  providing  for  the  settlement  of  decedents'  estates 
(2  K.  S.  1852,  p.  275),  it  is  provided  that  no  final  settlement 
of  an  executor  or  administrator  shall  be  revoked  or  reopened, 
except  by  appeal  to  the  Circuit  Court,  and  the  same  shall 
there  appear  to  have  been  illegally  made:  Provided^  That 
any  person  interested  in  the  estate  may  have  the  settlement 
set  aside  for  mistake  or  fraud  at  any  time  within  three  years 
after  the  settlement.  Persons  under  disabilities,  to  have  three 
years  after  the  removal  of  such  disabilities. 

It  has  been  held  that,  under  this  statute,  a  final  settlement, 
unless  appealed  from,  is  conclusive,  except  in  cases  of  fraud 
or  mistake.  That  it  was  intended  to  protect  the  administrator 
from  suits,  where  the  settlement  was  not  appealed  from,  except 
in  cases  of  fraud  or  mistake.  Camper  v.  Hayeih^  10  Ind. 
528.  By  the  terms  of  this  statute,  suits  to  set  aside  the  settle- 
ment for  fraud  or  mistake  must  be  brought  within  three  years, 
saving  the  rights  of  persons  under  disabilities.  Again,  §  177 
of  the  same  law  provides  for  setting  aside  any  judgment, 
order,  or  decree,  by  an  infant,  within  three  years  after 
majority,  for  fraud  or  mistake.  It  seems  to  be  clear,  that, 
under  these  provisions,  no  suit  will  lie  against  an  executor  or 
administrator  on  his  bond,  which  seeks  to  go  behind  his 
settlement,  the  three  years  having  elapsed,  and  the  steps  to 
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Nov.  Term,  get  the  same  aside  not  having  been  taken ;  except  by  persons 
1860.     under  disabilities. 


The  State      We  are  not  aware  of  any  good  reason  why  a  settlement 

„  ^'         made  by  a  gaardian,  should  not  be  deemed  as  valid  and 

conclusive  as  one  made  by  an  executor  or  administrator. 

Such  settlements  have  always  been  regarded  as  prima  facie 

correct.     I%e  State  ex  rel.^  dko.  v.  Strange^  1  Ind.  538. 

On  the  subject  of  suits  upon  guardians'  bonds,  we  have  the 
following  provision:  "Any  bond,  given  by  any  guardian, 
may  be  put  in  suit  by  any  person  entitled  to  the  estate;  and 
such  suit  shall  be  governed  by  the  law  regulating  suits  on  the 
bonds  of  executors  and  administrators,"  2  R.  S.  1852,  §  18, 
p.  325.  The  law,  we  have  seen,  does  not  permit  a  suit  on 
die  bond  of  an  executor  or  administrator,  even  for  fraud  or 
mistake  in  his  final  settlement,  unless  it  be  brought  within 
three  years  from  the  settlement  Suits  against  guardians  on 
their  bonds  are  to  be  governed  by  the  same  law ;  hence  it 
would  seem  to  follow,  that  they  must  be  brought  within 
three  years  from  the  final  settlement  of  the  guardian. 

Settlements  made  by  executors  and  administrators,  and 
those  made  by  guardians,  seem  to  stand  on  the  same  general 
basis. 

This  view  is  supported  by  the  case  of  The  State^  &c.  v. 
Strange^  supra.  Before  that  case,  in  Hunt  v.  White  (1  Ind. 
105),  it  had  been  held  that  an  action  would  not  lie  on  a 
guardian's  bond  until  proceedings  had  been  instituted  against 
the  guardian  requiring  him  to  account.  In  the  case  of  The 
State  V.  Strange^  it  was  held  that,  inasmuch  as  the  statute 
authorized  a  suit  against  an  executor  or  administrator  without 
having  first  established  a  devastavit^  and  as  the  law,  then  as 
now,  provided  that  suits  upon  the  bonds  of  guardians  should 
be  governed  by  the  same  law  as  those  against  executors  and 
administrators,  a  suit  might  be  brought  on  the  guardian's 
bond  without  such  previous  proceeding ;  and  Hunt  v.  White 
was  overruled.  There  ie  a  close  analogy  between  that  case 
and  the  one  at  bar. 

Per  Curiam. — Tlie  judgment  is  affirmed,  with  costs. 

W.  Q.  Oresham^  for  appellant 

W.  A.  Porter^  for  appellee. 
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Pitcher  v.  Jackmak  and  Another. 

Suit  to  enjoin  the  treasurer  and  auditor  of  Jefferson  county  from  the  collec- 
tion of  taxes  assessed  upon  real  estate  for  the  year  1857 ;  upon  the 
ground  that  the  assessment  upon  which  the  tax  levy  was  hased,  was 
made  under  the  act  of  February  13, 1851,  which  it  was  claimed  had  expired 
by  its  own  limitation. 

Edd^  that  the  act  of  February  13,  1851,  was  repealed  by  the  act  ofJune  18, 
1852,  entitled  "an  act  repealing  all  former  acts  of  the  legislature  except 
those  therein  named."    1  R.  S.,  p.  430. 

BbH  also,  that  by  (  4^  of  the  act  of  June  21,  1852  (1  R.  S.,  p.  115),  the 
appraisement  made  under  the  law  of  1851  was  re-adopted,  as  the  grand 
levy  of  the  State,  but  that  the  limitation  of  five  years  was  not  revived. 

EeUj  also,  that  if  the  appraisement  and  valuation  made  under  the  law  of 
1851,  had  ceased,  in  1857,  to  be  equal  and  uniform,  the  legislature  and  not 
the  Courts  must  provide  the  remedy. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Davison,  J. — Suit  by  the  appellant  against  the  appellees 
for  an  injunction. 

The  case  made  by  the  complaint  is  as  follows :  JacJcman 
was  the  auditor,  and  Pogue  the  treasurer  of  Jefferson  county. 
The  auditor,  in  September^  1857,  certified  and  delivered  to 
Pogue^  as  treasurer,  a  tax  duplicate,  containing  a  list  of  taxes, 
purporting  to  have  been  assessed  upon  real  estate  in  said 
county,  for  county  purposes,  for  that  year.  Tliis  duplicate  is 
alleged  to  have  been  illegal,  because  the  assessment  upon 
which  it  was  based,  that  of  1851,  was  made  under  the  act  of 
Ffiruary  13,  1851,  which  had  expired  by  its  own  limitation. 
Upon  the  duplicate  list  of  taxes,  thus  certified,  the  real 
estate  of  the  plaintifl*  was  assessed  and  taxed  $50.  And 
Pogue^  the  treasurer,  the  same  duplicate  being  in  his  hands, 
levied  on  certain  pereonal  property  of  the  plaintiff,  to  satisfy 
the  taxes  so  assessed  on  his  real  estate  for  the  year  1857. 
The  relief  prayed  is,  that  the  treasurer  be  enjoined  from 
selling  the  property  levied  on.  Demurrer  to  the  complaint 
sustained.     The  plaintiff  appeals  to  this  Court. 

"Was  the  assessment  made  in  1857,  under  the  act  of  Feb- 
ruary^ 1851,  in  existence  and  valid,  for  the  purposes  of  a 
county  tax  levy  for  the  year  1857?"    This,  it  is  conceded  in 


Nov.  Term, 

I860. 

Pitcher 

V. 

Jackhan. 


Fiiday^ 
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Nov.  Term,  argument,  is  the  only  question  to  settle  in  the  case.  The  act 
1860.  to  which  we  have  just  referred,  is  entitled  "an  act  to  appraise 
the  real  estate  of  this  State,  and  make  the  value  of  the  same 
equal  and  uniform  throughout  this  State,"  and  provides,  §  27, 
"  that  the  appraisement  of  real  estate  made  pursuant  to  its 
provisions,  shall  stand  for  the  term  of  five  years,  and  shall 
be  the  amount  upon  which  the  taxes  shall  be  assessed."  Acts 
1851,  p.  11.  The  appellant  contends,  that  this  five  years  limi- 
tation remained  in  force  until  February  12,  1856,  when  it 
expired ;  and  that,  consequently,  the  appraisement,  under  the 
act,  went  out  of  existence  at  that  date,  an#  was  not,  therefore, 
operative  in  1857,  when  the  tax  in  question  was  levied. 
While,  on  the  other  hand,  it  is  insisted  that,  in  virtue  of  sub- 
sequent legislation,  the  appraisement  under  the  act  of  1851, 
stands  without  limitation.  In  support  of  the  latter  position, 
the  appellees  rely  upon  two  legislative  enactments.  These 
will  be  noticed  in  the  order  in  which  they  are  cited.  The 
first  was  approved  June  18,  1852,  and  is  entitled  ^'an  act 
repealing  all  former  acts  of  the  legislature  except  those  therein 
named.''  1  R  S.,  p.  430.  As  the  act  of  February^  1851, 
is  not  named  among  the  acts  excepted  from  this  general 
repeal,  it  was,  of  course,  within  the  purview  of  the  repealing 
act ;  and  the  result  was,  that  upon  the  repeal  of  the  act  of 
1851,  there  was  no  law  authorizing  the  appraisement  of  real 
estate.  But  afterward,  June  21,  1852,  an  act  was  approved, 
entitled  ^^  an  act  to  provide  for  the  valuation  and  assessment 
of  the  real  and  personal  property,  and  the  collection  of  taxes 
in  this  State,"  &c.  Section  44  of  this  act  provides  thjis :  "The 
appraisement  list  of  the  taxable  real  property  of  this  State, 
made  under  the  authority  of  an  act  entitled  '  an  act  to  appraise 
the  real  estate  of  this  State,  and  make  the  value  of  the  same 
equal  and  uniform  throughout  the  State,  approved  Fehruary 
13, 1851,'  gJiall  stand  and  he  considered  as  the  grand  levy  of 
the  State^  subject  to  such  alterations  as  herein  pi^ovidedfor,^ 
1  R.  S.,  p.  115.  Thus,  it  will  be  seen  that  the  appraisement 
made  under  the  act  of  1851  was  adopted  by  the  act  of  1852, 
as  the  ''  grand  levy  of  the  State."  Was  its  adoption  subject 
to  the  limitation  of  five  years,  as  prescribed  by  the  former 
act?    It  has  been  shown  that  the  entire  act  of  1851  was 
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repealed;  and  it  seems  to  follow  that  the  limitation  of  five  Nov.  Term, 
years,  upon  the  taking  effect  of  that  repeal,  went  out  of  exi8^  ^"^Q* 
ence ;  and  we  perceive  nothing  in  the  act  of  June  21, 1852,  Barbeb 
indicating  a  legislative  intent  to  revive  it.  But,  in  our  judg-  jj^^ 
ment,  the  limitation  was  not  an  essential  element  of  the 
appraisement  made  in  1851,  under  the  act  of  that  year;  and 
there  is,  indeed,  no  reason  why  the  appraisement  then  made, 
could  not  be  adopted  by  the  act  of  1852  without  the  limita* 
tion ;  because  the  appraisement  was  simply  an  act  done  in 
accordance  with  an  existing  law,  which,  it  seems  to  us,  could 
be  well  continued  indefinitely  by  a  subsequent  law,  though 
the  law  under  which  it  was  made  had  been  repealed.  But  it 
is  contended  that  the  appraisement  and  valuation  in  question 
had  ceased  to  be  equal  and  uniform  before  1857,  the  year  in 
which  the  tax  against  the  appellee  was  levied.  It  is  true,  the 
Constitution,  art  10,  §  1,  declares  "that  the  General  Assembly 
shall  provide,  by  law,  for  an  equal  and  uniform  rate  of  assess- 
ment and  taxation,''  &c.  But  we  perceive  no  such  want  of 
uniformity  on  the  face  of  the  act  continuing  the  assessments 
made  in  1851 ;  and  if,  in  point  of  fact,  these  assessments  had^ 
in  1857,  ceased  to  be  uniform,  it  was  for  the  legislature,  and 
not  tlie  Courts,  to  secure  the  desired  nniformity.  Evidently, 
the  Courts  are  invested  with  no  authority  appropriate  to  such 
a  duty.  The  demurrer  was  well  taken,  and  the  judgment 
must,  therefore,  be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

S.  G.  Stevens^  for  appellant 

W.  1£.  Dunn  and  A.  W.  Sendricks^  for  appellees. 


'<  ••' 


Basbee  and  Others  v.  Laws  and  Another. 

A^  Bald  to  B,f  a  lot  of  washed  wool,  for  forty-six  cents  per  pound,  to  be 
paid  for  on  Beptembtr  11,  and  delivered  on  September  20,  1857.  Suit  by 
A^  alleging  a  readiness  to  deliver  the  wool,  and  a  failure  on  B.*e  part  to  pay 
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Nor.  Term,       for  it ;  and  that,  after  notice  to  ^.,  be  had  sold  the  wool  at  auction  for  twenty- 
I860.  fi^®  cents  per  pound.    B,  answered  that  there  was  some  unwashed  wool 

— r in  the  lot  which  A,  refused  to  throw  out  and  hence  he  refused  to  receiye 

V.  andpayforit 

L^wik       &U,ibaitboQ|^iiiiiGb«rtai]g^l»el'a|piinomtl^ 

would  haye  found  the  facts  differently,  yet  the  welT-seftM  ihIb  «f  iSbm 
Court  is  against  disturbing  the  verdict 
Eeldf  also,  that  the  Court  below  erred  in  instructing  the  jury  that  if  the 
auction  sale  of  the  wool  was  not  in  good  faith,  but  a  mere  aham^  the 
plaintiff  could  not  recover ;  and  that  the  instruction  should  have  been 
so  shaped  as  to  relate  to  the  measure  of  damages. 

Friday,  APPEAL  from  the  Wayne  Oommon  Pleas. 

Novertiber  30.      jjanna,  J.— The  appellants  brought  suit  upon  the  following 
writing : 

"  We  have  this  day  sold  Laws  dk  Co.  the  lot  of  wool  on 
the  west  side  of  our  warehouse,  Ac,  supposed  to  be  from  six 
to  eight  thousand  pounds,  washed  wool,  at  forty-six  cents  per 
pound,  sacked  and  delivered  in  our  warehouse.  Also,  about 
five  thousand  pounds  of  tub  and  fleece  washed,  and  unwashed, 
wool,  sacked,  and  delivered  at  Attica^  Ind.^  at  forty-three  cents 
per  pound  for  washed,  and  one  third  less  for  unwashed  wool ; 
the  bill  of  the  Attica  wool  to  be  sent  as  soon  as  it  is  sacked, 
and  Laws  <&  Co.  to  express  amount  immediately  on  receipt 
of  bill,  when  we  agree  to  have  the  wool  shipped :  should  we 
fail  to  get  the  Attica  wool,  we  do  not  hold  ourselves  respon- 
sible for  the  delivery ;  the  wool  in  our  house,  to  be  paid  for  by 
11th  inst.,  and  delivered  by  20th  inst. 

September  3,  1857."  "  Barhee^  Brown  &  Co? 

The  plaintiffs  aver  that  they  complied  with  every  part  of 
said  contract,  upon  their  part  to  be  peiformed,  except  that  they 
did  not  deliver  the  wool  in  their  warehouse,  but  were  ready 
to  deliver  the  same,  &c.,  and  notified  the  defendants,  who  fail- 
ed, &c.;  and  that  on  January  20,  1858,  they  notified  defend- 
ants that  they  would  hold  the  same  in  their  warehouse,  subject 
to  the  orders  of  defendants,  upon  compliance,  &c.,  and  pay- 
ment of  storage,  for  ten  days  longer;  and  unless  said 
contract  was  complied  with,  &c.,  they  would  hold  said  wool 
ten  days  longer,  to  be  sold  at  public  or  private  Hale,  and  if  it 
sold   for   less,   the  said   defendants  to  be   responsible,  Ac. 
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Ill 


Babbeb 

V. 

Laws. 


That  they  gave  notice,  and  sold  the  same  at  twenty-five  cents  Nov.  Term 
per  ponnd.  I06O. 

The  defendants  answered :  First^  in  denial :  Second^  that 
said  wool,  so  sold,  was  to  be  washed  wool,  and  was  pur- 
chased as  snch ;  that  it  was  not,  but  a  considerable  quantity 
was  unwashed,  wherefore  they  refused,  &c. 

A  demurrer  was  overruled  to  the  second  paragraph  of  the 
answer  and  sustained  to  the  third,  which  was  amended  and 
re-filed,  and  states:  that  the  wool  was  sold  as  washed  wool; 
that  defendants  did  not  examine  it ;  that  they  relied  upon  the 
representations  of  plaintiff,  and  then  paid  said  plaintifis  five 
hundred  dollars  on  said  contract.  That  afterward  they  were 
ready  to  receive  and  pay  for  said  wool  according  to  con- 
tract, and  sent  their  agent  to  examine,  sack  and  receive  the 
same ;  that  they  were  ready  and  willing  to  receive  the  same 
according  to  contract,  but  that  the  same  contained  a  quantity 
of  unwashed  wool  which  they  refused  to  receive ;  and  the 
plaintiffi  thereupon  refused  to  deliver  the  same ;  that  the  time 
was  extended  for  ninety  days;  that  defendants  were  then 
ready  to  receive  and  pay  for  the  same,  but  that  it  contained  a 
large  quantity  of  unwashed  wool,  wherefore  they  refused :  they 
claim  a  judgment  for  five  hundred  dollars.  There  was  a 
demurrer  overruled  to  this  paragraph. 

Questions  are  made  upon  these  rulings. 

As  to  the  second  paragraph  of  the  answer,  we  are  of 
opinion  that  it  was  not  a  sufiicent  answer,  and,  therefore,  the 
judgment  of  the  Court  in  overruling  the  demurrer  thereto 
was  erroneous.  We  see  no  error  in  the  ruling  on  the  demurrer 
to  the  third  paragraph  of  the  answer. 

A  reply  in  denial  was  filed :  verdict  for  the  defendants  for 
five  hundred  and  forty-one  dollars.  Motion  for  a  new  trial 
overruled.  The  evidence  is  voluminous,  and  much  of  it  con- 
tradictory. We  are  asked  to  reverse  the  judgment  because  it 
is  not  sustained  by  the  evidence.  Whilst  we  might  be  of 
opinion,  that,  if,  as  jurors,  we  had  been  called  upon  to  weigh 
the  evidence,  we,  perhaps,  should  have  come  to  a  difierent 
conclusion,  yet,  from  our  repeated  decisions,  we  could  not 
interfere  with  that  arrived  at  by  the  jury  in  this  case.  But  it 
is  not  necessary,  and  we,  therefore,  do  not  decide  this  point,  as, 
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Not.  Term,  in  our  opinion,  the  judgment  should  be  reversed  upon  another 

1"^^'      ground.    The  instructions  were  given  at  great  length,  perhaps 

TuE  GiTT  OF  unnecessarily  so,  and,  while  in  the  main  correct,  there  was  one 

^oua.^'"  ^^^^  '*^^  down  an  erroneous  proposition,  and  we  have  not  been 
V.  able  to  find  that  it  was  corrected  in  any  other  given.  It  was 
^^^^     as  follows,  in  referring  to  the  sale  made  at  auction : 

^^  In  this  sale  the  plaintifil  were  bound  to  act  in  good  faith, 
as  the  agents  of  the  defendants,  and  it  is  a  question  of  fact, 
for  the  jury  to  determine,  from  the  evidence,  whether  they, 
plaintiffi,  sold  this  wool  in  good  faith ;  and  if  so,  what  did  it 
bring  at  that  sale.  If  this  wool  was  not  sold  in  good  faith, 
but  it  was  a  mere  sham  sale,  the  plaintiff  can  not  succeed,  in 
this  suit,  in  recovering  damages  from  the  defendants,  for  not 
receiving  and  paying  for  the  wool." 

There  was  evidence  tending  to  prove  that  the  sale  at  auction 
was  not  in  good  faith.  Under  the  view  which  we  take  of  the 
evidence,  this  erroneous  instruction  must  reverse  the  case. 

The  instruction,  in  effect,  said  to  the  jury,  that  if  they  found 
the  auction  sale  a  sham,  they  could  not  then  find  at  all  for 
plaintiffs.  It  appears  to  us  that  the  instruction  should  have 
been  so  shaped  as  to  have  informed  them  as  to  the  beariog 
that  fact  should  have  had  upon  the  measure  of  damages. 

Per  Curiam. —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

O.  Wl  Jvlian^  for  appellants. 

0.  P.  Morton  and  W  A.  BicJde^  for  appellees. 


15    119 
185    411  ■  •••  ■ 


Thb  Cnr  of  Ikdianapoub  v.  Mansub. 

On  July  10, 1858,  a  petition  for  the  improyement  of  a  certain  street  in  the 
city  of  Indianapolis,  was  presented  to  the  Common  Council  and  the  work 
ordered  to  be  done,  two-thirds  of  the  members  voting  afiSrmatively ;  the 
appellee,  being  the  owner  of  property  abutting  on  said  street,  and  failing 
to  pay  the  amount  estimated  to  be  due  from  him  to  the  contractor,  a  pre- 
oept  was  issued  against  him,  and  he  appealed  to  the  Commcm  Pleas  Court ; 
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and  there  pleaded,  that  the  owners  of  two-thiids  of  the  whole  line  of  lots,   Not.  Term, 
&C.,  had  not  petitioned  for  said  improvement.    Keply,  that  two-thirds  of       1860. 
the  council  voted  for  the  ordinance  requiring  the  improvement  to  be  made.  Z 

Edd,  that  two-thirds  of  the  couDcil  having  voted  for  the  ordinance,  it  was    ^i^jj^p?^ 
binding,  alQiough  the  proceedings  on  the  petition  maj  not  have  conformed         olis. 
to  the  provisions  of  the  statute.  v. 

Held,  also^  that  the  improvements  named  in  §  66,  of  the  act  of  March  9,     ^^^^^B* 
1857  (Acts  1867,  p.  63),  are  so  referred  to^  and  treated  o(  in  §  67,  that 
the  reference  in  §  68,  to  the  "  improvements  mentioned  in  the  preced- 
ing section,^'  will  legitimately  embrace  the  improvements  ordered  by  the 
council  in  the  case  at  bar. 

APPEAL  from  the  Marion  Common  Pleas.  Friday, 

Hanna,  J.— The  Common  Council  of  the  city  of  Indianajh  ^^""^^"^  ^ 
olU  passed  an  ordinance,  directing  that  a  certain  street  should 
be  graded,  &c.  The  contract  was  let ;  and  during  the  progress 
of  the  work,  information  was  laid  before  said  council,  that 
the  appellee,  who  was  the  owner  of  property  abutting  on  said 
street,  had  not  paid,  &c.:  a  precept  was  ordered  by  the  said 
council  to  collect  the  assessment  on  said  property.  From  this 
action,  appellee  appealed  to  the  Common  Pleas  Court,  and 
there  pleaded  that  two-thirds  of  the  property  holders,  &c.,  on 
said  street,  had  not  petitioned,  &c.,  as  required  by  the  charter. 
A  demurrer  to  this  answer  was  overruled.  The  city  then 
replied  that  more  than  two-thirds  of  the  members  of  the 
council  voted  for  said  ordinance.  To  this  reply  a  demurrer 
was  sustained. 

The  brief  of  appellant  presents  but  one  question  upon  both 
of  those  rulings,  namely :  whether,  under  the  circumstances 
disclosed  in  this  record,  the  ordinance  was  valid  ? 

By  the  appellee  it  is  insisted,  that  as  the  proceedings,  rela- 
tive to  the  improvement,  were  commenced  by  a  petition  from 
properly  holders,  it  is  evident  that  the  intention  was  to  con- 
form them  to  §§  66  and  67  of  the  statute,  Acts  1857,  p.  63.  And 
that  although,  in  point  of  &ct,  more  than  two-thirds  of  the 
council  voted  for  the  ordinance,  yet  that  would  not  make  that 
valid  which  would  9therwi8e  have  been  invalid ;  and  further, 
that  §  68  of  the  statute,  conferring  the  power  upon  the  coun- 
cil, by  a  two-thirds  vote,  to  order  improvements,  is  not  valid 
because  of  its  uncertainty. 

As  to  the  first  branch  of  the  argument,  we  think  that  the 
Vol  XV.— 8 
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Tucker 

V. 

Talbott. 


Nov.  Tenn,  fact,  that  two-thirdfi  of  the  council  voted  for  the  ordinance, 
looU.  ^  makes  it  binding,  although  the  proceedings  on  the  part  of 
the  petitioners,  upon  the  point  involved,  may  not  have  con- 
formed to,  and  fully  met  the  provisions  of  the  statute :  that 
is,  if  §  68  is  valid.  The  objection  to  that  section  is,  that  it 
only  gives  power  to  the  council,  by  a  two-thirds  vote,  to  order 
"  any  or  all  of  the  improvements  mentioned  in  the  preceding 
section ;"  and  it  is  insisted  that  the  preceding  section  does  not 
mention  any  improvements,  and  that  §  68  can  not  be  made 
to  apply  to  any  other  section,  because,  by  the  statute  defining 
words,  &c.,  it  is  enacted  that  "  the  words  preceding  and  fol- 
lowing, referring  to  sections  in  statutes,  shall  be  understood  as 
meaning  the  sections  next  preceding,  or  next  following  that 
in  which  such  words  occur,  unless  some  other  section  is  desig- 
nated."   2  R.  S.,  p.  339. 

Perhaps  a  literal  construction  of  this  statute  would  apply 
§  68,  under  consideration,  to  the  section,  not  sections,  pre- 
ceding it.  But  it  is  not  necessary  to  determine  whether  such 
would  be  the  proper  interpretation,  for  we  are  of  opinion 
that  the  improvements  named  in  §  66  of  the  act,  are  so  re- 
ferred to,  and  treated  of,  in  §  67,  that  the  reference  in  §  68,  to 
the  preceding  section,  will  legitimately  embrace  the  improve- 
ments contemplated  in  the  ordinance  now  resisted. 

It  therefore  follows  that  the  ruling  of  the  Court,  upon  the 
demurrer  to  the  reply,  was  erroneous. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

B.  K.  Elliott,  for  appellant. 

R,  B,  Duncan,  for  appellee. 


<  m%m  » 


Tucker  v.  Talbott  and  Others. 

Suit  by  A,,  to  enjoin  the  collection  of  a  judgment  against  himself  and  B^ 
upon  the  ground  that  he  was  a  surety  for  B,y  in  the  note  upon  which  the 
judgment  was  rendered^  and  that  he  had  become  such  surety  in  consid* 
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eniion  that  the  payees  had,  ootemporaneously  therewithi  agreed,  that  B.,  Kor.  Term, 

who  was  then  in  the  employ  of  one  of  them,  should  be  oontinaed  in  such       1860. 

employ  until  he  could,  from  his  earnings,  pay  said  note ;  that  B,  had  been      Tucker 

discharged  without  cause,  &c  v. 

Hddj  that  the  agreement  by  which  the  note  was  to  be  paid  out  of  the  earn-     Talbott. 

ings  of  B,t  not  being  in  writing,  constituted  no  part  of  the  contract,  and 

could  not  be  giyen  in  evidence  to  vary  its  terms. 
EbU,  also,  that  the  surety  was  as  much  bound  by  the  terms  of  his  contract 

as  was  the  principal 

APPEAL  from  the  Cass  Common  Pleas.  Ihday, 

WoBDKN,  J. — Mitohner  Tucker^  the  appellant,  sued  John 
M.  Talhott^  A.  A.  Hammond^  Washington  H.  Talbott^  and 
JosMui  Tucker^  alleging,  in  substance,  the  following  &ct8, 
vix :  That  on  November  12, 1857,  Joshua  Tucker^  one  of  the 
defendants,  was  indebted  to  the  other  defendants,  for  goods 
before  that  time  sold  and  delivered,  in  the  snm  of  $137,  for* 
which  debt  the  plaintiff  was  in  no  manner  Uable. 

That  before  that  time,  said  Joshua  had  been  in  the  emploj* 
ment  of  said  John  Jf.  Talbott^  who  was  post-master  at  Indi- 
anapolis^ as  clerk  in  said  po8tK)ffice,  at  a  salary  of  $700  a 
year.  That  by  an  agreement  between  said  Joshua^  and  John 
M.  Talbott^  $400  of  the  annnal  salary  of  Joshua^  had  been 
reserved  to  apply  on  the  indebtedness  of  Joshua  to  the  other 
defendants ;  and  that  after  making  such  application,  there  was 
due  from  Joshua^  to  the  other  defendants,  on  the  day  above 
named,  said  snm  of  $437.  That  on  that  day  it  was  agreed, 
between  the  plaintiff  and  the  defendants,  that  the  plaintiff 
wonld  join  in  a  note  with  Joshua^  payable  to  the  other  defend- 
ants, one  day  after  date,  for  said  sum  of  $437,  and  that  he 
and  Joshua  wonld  execute  a  power  of  attorney  to  confess 
judgment  thereon,  in  consideration  that  the  judgment  should, 
by  agreement,  stand  fifteen  months  from  its  date  without 
replevin  bail,  and  without  the  issuing  of  an  execution  thereon, 
and  in  consideration  that  Joshua  should  be  continued  in  his 
said  employment  as  clerk  in  the  post-office,  at  a  salary  of  $700, 
until  he  could,  from  his  earnings,  pay  the  debt  Tlie  note 
and  power  of  attorney  were  accordingly  executed,  and  a 
judgment  taken  thereon,  in  the  Court  below,  on  November 
14, 1857.    Copies  of  the  note  and  judgment  are  set  out.    The. 
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Nov.  Term,   ^lote  is  in  the  usual  form,  whereby  the  Tuckers  agree,  jointly 

•^^^^*      and  severally,  to  pay  the  other  defendants,  the  said  sum  of 

TucKEB     money,  one  day  after  date.    It  is  ordered  on  the  record,  after 

Talbott.     *^®  entry  of  the  judgment,  by  the  agreement  of  parties,  that 

execution  be  stayed  fifteen  months  without  replevin  bail. 

The  plaintiff  avers  that  his  sole  object  in  becoming  surety 
for  the  payment  of  the  debt,  was  to  enable  said  Joshtia,  who 
is  the  son  of  the  plaintiff,  to  discharge  the  debt  by  his  services 
as  such  clerk.  That  the  distinct  condition  upon  which  he  thus 
bound  himself,  was,  that  his  son  should  be  retained  in  his 
said  employment,  as  such  clerk,  until  from  his  earnings  he 
could  pay  the  debt ;  and  that  he  insisted  upon  a  stay  of  exe- 
cution for  fifteen  months,  in  order  that  there  should  be  full 
time  for  that  purpose,  to  which  condition  the  payees  assented. 

It  is  further  alleged,  that  Joshtia  continued  in  the  employ- 
ment aforesaid,  until  August  19, 1858,  when  he  was  discharged 
by  the  said  John  M,  Talbott^  without  any  just  cause ;  and 
that  the  defendants,  Talbott  cfe  Co.^  have  since  that  time  refused 
to  perform  the  said  contract  and  condition  upon  which  the 
plaintiff  became  surety  for  the  payment  of  the  debt.  That 
up  to  the  time  of  Joshua? %  discharge,  he  was  entitled  to  credit 
on  the  judgment,  for  his  services,  in  the  sum  of  $186,  for 
which  TaXhott  cfe  Go,  gave  him  receipts  to  apply  thereon.  The 
plaintiff  avers  that  by  reason  of  the  breach  of  the  above 
condition,  he  is  absolved  from  the  payment  of  the  judg- 
ment, or  any  part  thereof,  being  only  a  surety,  and  having 
bound  himself  only  upon  the  condition  aforesaid.  Prayer  that 
Talbott  dk  Co,  be  perpetually  enjoined  from  collecting  any 
portion  of  the  judgment  from  the  plaintiff,  and  for  other  relief. 

To  this  complaint  a  demurrer  was  sustained,  and  the  plain- 
tiff excepted.     Judgment  for  the  defendants. 

The  appellant  insists  that  upon  equitable  principles,  he, 
being  a  surety  for  the  principal  debtor  merely,  ought  to  be 
discharged  from  the  payment  of  the  judgment,  in  consequence 
of  the  violation  by  Ta  'bott  tfe  Cb.,  of  the  agreement  as  to  the 
mode  in  which  it  might  be  paid. 

On  the  other  hand,  one  of  the  grounds  taken  by  the  appel- 
lees is,  that  the  appellant  is  estopped  by  the  confession  of  the 
judgment  from  alleging  that  he  is  surety  only. 
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From  the  view  we  take  of  the  case,  we  deem  it  unnecessary  ^o^-  Term, 
to  express  any  opinion  upon  this  last  point.     Vide^  however,      1860. 
as  to  effect  of  taking  judgment,  as  effecting  the  rights  of  a 
surety,  cases  collected  in  2  Am.  Lead.  Ca.  pp.  737,  738. 

If  the  plaintiff  is  entitled  to  be  dischai^ed,  it  is  because,  b;^ 
the  original  contract  between  the  parties,  the  payees  were  to 
receive  payment  in  the  services  of  Joshua  as  clerk  in  the 
poet-ofiSce,  and  we  may  regard  the  case,  for  the  purpose  of 
determining  this  question,  as  if  no  judgment  had  been  ren- 
dered upon  the  note  at  all. 

Was  the  oral  stipulation,  made  concurrently  with  the  exe- 
cution of  the  note,  valid  and  binding,  and  does  it  constitute 
a  part  of  the  contract?  It  seems  to  us  clearly  not.  The  note, 
on  its  face,  is  for  the  payment  of  $437  one  day  after  date. 
The  cotemporaneous  verbal  agreement  set  up,  as  to  the  man- 
ner in  which  it  might  be  discharged,  clearly  varies  and  con- 
tradicts the  legal  effect  of  the  instrument.  This,  it  is  clear 
can  not  be  done.  Burge  v.  Disman^  5  Blackf.  272.  In  this 
case  the  note  was  given  on  the  parol  condition  that  it  should 
be  given  up,  on  another  one  being  given  with  surety.  This, 
the  Court  say,  "seems  entirely  inconsistent  with  the  written 
promise  made  by  Fox  and  Burge  to  pay  a  sum  of  money 
on  a  given  day.  Such  a  defense  is  clearly  not  allowable." 
So,  also,  in  Miller  v.  WTiite^  7  Blackf.  491,  it  was  held  that 
parol  evidence  is  not  admissible  to  show  that  a  promissory 
note  payable  on  its  face  on  a  certain  day,^  was  to  be  paid  at 
that  time  only  on  the  contingency  mentioned  in  a  written 
contract  between  the  parties  made  before  the  execution  of  the 
note. 

In  MoGlure  v.  Jeffrey^  8  Ind.  p.  79,  the  Court  lays  down  the 
I  ole  in  the  following  terms :  "  The  rule  is,  that  all  oral  nego- 
tiations or  stipulations  between  the  parties,  which  preceded 
or  accompanied  the  execution  of  the  instrument,  are  to  be  re- 
garded as  merged  in  it,  and  the  latter  is  to  be  treated  as  the 
exclusive  medium  of  ascertaining  the  agreement  to  which  the 
parties  bound  themselves."  See,  also.  Dale  v.  Evans^  14 
Ind.  288. 

We  are  unable  to  perceive  any  good  reason  why  this  fa- 
miliar doctrine  is  not  applicable  to  the  case  at  bar.    Had  the 
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Nov.  Term,  agreement  as  to  the  manner  in  which  the  note  was  to  be  paid, 
^^^^'  been  embodied  in  the  note,  or  in  another  instrument  in  writ 
ing  BO  as  to  make  both  one  entire  contract,  an  entii'ely  differ- 
ent question  would  have  been  presented.  Here,  the  makers 
of  the  note  bound  themselves  absolutely  and  unqualifiedly 
for  the  payment  of  the  money,  and  this  obligation  cannot  be 
controlled  by  the  cotemporaneous  verbal  agreement  set  up. 
The  surety,  it  seems  to  us,  is  as  much  boimd  by  the  terms 
of  his  contract,  as  is  the  principal. 

We  are  of  opinion  that  the  demurrer  was  properly  sus- 
tained, and  therefore,  that  the  judgment  must  be  affirmed. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

D.  D,  Pratt^  for  appellant. 

W.  Z.  Stewart^  for  appellees. 

(1)  Mr.  PraU^  for  appellant^  argued :  That  Courts  of  Equity  will  inter- 
fere to  restrain  proceedings  on  judgments  at  law,  when  to  enforce  such 
judgments  would  he  inequitable.  Marine  Ina.  Co.  y.  Hodgson^  7  Crancbi 
336 ;  1  Eden  on  Injunc.  69 ;  2  Story's  Eq.  Jur. ;  10  Johns.  588 ;  7  Hill, 
250 ;  FUck  v.  PdJce,  7  Blackf.  564 : 

That  any  act  of  the  creditor  which  may  injure  the  surety,  or  any  altera- 
tion of  the  agreement,  or  enlargement  of  the  time  of  performance,  without 
his  assent,  discharges  the  surety.  Ludiow  y.  SinumdSf  2  Caines  Gas.  Enor, 
1 ;  2  Bro.  Ch.  Cas.  579;  4  Ves.  Jr.  824,  833 ;  HaMone  v.  Warren,  10 
Johns.  595;  Bum  v.  Poaug,  3  Desau.  604;  Story's  Eq.  321;  Pain  v, 
Packard,  13  Johns.  174 ;  King  v.  Baldwin,  17  Johns.  389.  This  rule  ap- 
plies though  the  agreement  is  made  after  the  debt  for  which  the  surety  be- 
came bound,  has  passed  into  judgment  Bangs  v.  Strong,  7  Hill,  250.  That 
a  surety  may  apply  for  aid  from  the  Courts,  as  soon  as  he  is  endangered  and 
need  not  wait  till  he  has  paid  the  debt  Ihylcr  ▼.  Herriol,  4  Desau.  227 ; 
King  v.  Baldwin,  17  Johns.  389 ;  the  surety  will  be  discharged,  if  the  cred- 
itor releases  any  securities  he  may  otherwise  have  for  the  payment  of  the 
debt  Smith  v.  Tumo^  1  McCord  Ch.  Rep.  443 ;  Loop  v.  Summers,  3  Ran- 
dolph, 511. 

(2)  Mr.  Stewart,  for  appellees :  That  a  judgment  cannot  be  impeached 
for  want  or  failure  of  consideration.  Nehon  v.  Sharp,  4  Hill,  584 ;  French 
Y.  ShotweH,  6  J.  Ch.  R.  235 ;  2  Cond.  R.  519,  520 ;  Cleine  ▼.  Orun^,  H 
Ind.125. 
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Nov.  Term, 
Wbtght  and  Another  v.  Qossett  and  Others.  I860. 

The  act  of  March  1,  1853  (Actd  1853,  p.  113),  which  provides,  that  in  y 

actions  for  compensation  for  animals  killed  or  injured  by  cars,  locomo-  €k>ssBTT. 
tives,  or  other  carriages  of  any  railroad  company  in  this  State,  the  justice 
of  the  peace  before  whom  such  action  is  prosecuted,  ''shall  cause  at 
least  ten  days'  notice  to  be  served  on  the  railroad  company  defendant,  by 
service  of  summons  by  copy  on  any  conductor  of  any  train  passing 
through  said  county,"  is  confined  to  actions  against  the  corporation :  such 
service  of  process  will  not,  when  there  is  no  appearance,  authorize  a 
judgment  against  individuals,  although  they  may  represent  themselves 
to  be  lessees,  and  to  have  charge  of  the  rolling  stock  of  the  road. 

APPEAL  from  the  Henry  Circuit  Conrt.  IHday, 

Hanna,  J. — The  only  point  presented  in  this  ease  is,  ^^'^'"  ^ 
whether  a  judgment,  and  execution  taken  out  on  it,  are 
nullities,  where  the  judgment  was  against  the  lessees  of  a 
railroad  company,  operating  the  road,  and  the  service  of  the 
summons  was  by  copy  delivered  to  the  conductor  of  a  train 
of  cars  running  upon  said  road ;  the  action  appearing  to  be 
for  an  animal  killed  by  the  train ;  and  there  being  no  appear- 
ance thereto. 

The  solution  of  this  inquiry  depends  upon  the  construction 
which  should  be  placed  upon  the  act  of  1858  (Acts  1853,  p. 
113),  which  is  embodied  at  length  in  the  case  of  The  Madison 
and  Indianapolis  Railroad  Co.  v.  WMtenech^  8  Ind.  217, 
by  the  first  section  of  which  it  is  provided,  that  the  justice 
shall  ^^  cause  at  least  ten  days'  notice  to  be  served  on  the 
railroad  company  defendant,  by  service  of  summons  by 
copy  on  any  conductor,"  &c. 

Would  a  case,  be  embraced  in  this  act  where  individuals,  or 
an  association  of  individuals,  or  joint-lessees,  were  operating 
a  road ;  or  is  it  confined  to  an  action  against  the  incorporated 
company? 

We  think  the  statute  is  confined  to  a  proceeding  against 
the  corporation.  Whether  the  road  can  legally  be  placed  in 
the  hands  of  a  lessee,  or  not,  we  need  not  decide  in  this  case. 
What  we  do  decide  is,  that  a  service  of  process  upon  a  con- 
ductor of  a  train,  upon  a  railroad,  will  not  authorize  a  judg- 
ment, when   there  is  no  appearance,  against  individuals, 
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Nov.  Term,  although  they  may  represent  themselves  to  be  lessees,  and  ta 
^"^^*  have  charge  and  control  of  the  rolling  stock  upon  the  road. 
The  Evakb-  Whether  it  would  be  a  suflBcient  service  upon  the  corporar 
(^WFOBM-  ^^^^  ^^  *  ^^^^  against  it,  notwithstanding  the  road  might  bo 
viLLE  Rail-  operated  by  others,  is  a  question  not  before  us. 

*^^^     •        As  the  Court  below  overruled  a  demurrer  to  the  answer, 
LowDEBMiLK  Setting  up  a  judgment  following  such  service,  the  judgment 
will  have  to  be  reversed. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

M,  L,  Bundy^  for  appellants. 

Jamea  Brown^  J.  H.  Mellett  and  E.  B.  Martindale^  for 
appellees. 


15    120 
132  5ie 

130    d66 


The  Evansville  and  Crawfordsvillb  Railboad  Com- 
pany V,  LowDEBMiLK,  Administrator  of  SMrrn. 

Suit  against  the  railiioad  company  for  causing  the  death  of  8.,  by  runnii^ 
their  cars  over  him,  while  crossing  the  railroad  track  upon  a  public  high- 
way. The  Court  instructed  the  jury,  that  though  deceased  was  in  faali 
in  being  upon  the  railroad  track,  yet  if  the  company's  agents  were  guilty 
of  gross  negligence  in  running  over  him,  by  which  is  meant  a  want  of 
such  c^re  as  very  prudent  persons  take  of  their  own  conceVns,  the  plain- 
tiff was  entitled  to  recover. 
'iC  Etldy  that  if  deceased's  own  negligence  and  want  of  ordinary  care  con- 
tributed to  his  death,  the  company  can  not  be  held  liable,  although  guilty 
of  negligence,  unless  that  negligence  was  so  gross  as  to  imply  a  willing- 
ness to  inflict  the  injury. 
X  Heldf  also,  that  the  want  of  such  care  as  very  prudent  men  take  of  their 
own  concerns,  does  not  constitute  such  gross  negligence  as  would  render 
the  company  liable,  if  deceased,  by  his  own  negligence,  contributed  to  hiis 
death ;  while  the  exercise  of  such  care  would  render  the  company  ex- 
cusable, although  deceased  was  also  without  fault 

Hdd,  also,  that  1  H.  S.  1852,  ^  3,  p.  426,  was  repealed  by  2  R.  S.  1852,  §  784^ 
p.  205 ;  and  that  by  the  latter  section,  when  the  death  of  one  is  caused 
by  the  wrongful  act  of  another,  the  representatives  of  the  former  can 
maintain  an  action  only  in  cases  where  the  former  might,  had  he  lived, 
have  maintained  an  action  for  the  injury.  ' 
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APPEAL  from  the  Vigo  Common  Pleas.  Not.  Term, 

WoBDEN,  J. — Smithy  the  deceased,  was  killed  by  a  train      1q60* 
of  cars  of  the  company,  while  crossing  the  railroad  track  Tus  Eyanb- 
upon  a  public  highway,  and  this  suit  was  brought  by  his  ^^^^^ 
administrator,  under  the  provisions  of  our  statute,  to  recover  yille  Bail- 
damagee.  ^^^Z^- 

Trial  by  jury:  verdict  and  judgment  for  the  plaintifi^  a  Lowdkbiolk. 
new  trial  being  denied.  ^y^ 

On  the  trial,  the  Court  gave  to  the  jury  the  following  November  30. 
charge,  to  which  exception  was  taken  by  the  defendant,  viz: 

"  The  proposition  that  unless  the  defendant  is  proved  to  be 
in  fault  no  recovery  can  be  had,  needs  no  argument  to  support 
it,  as  it  is  one  which  strikes  the  common  sense  of  any  one. 
Where  there  is  no  &ult  there  can  be  no  blame ;  and  I  instruct 
you,  that  if  the  cars  were  running  upon  time  at  their  usual 
rate  of  speed,  and  the  bell  was  rung  at  a  reasonable  distance 
from  the  crossing,  there  is  no  blame  on  the  part  of  the 
defendant,  and  no  recovery  can  be  had  against  the  company. 
If,  horwever,  you  find  that  the  defendants  did  not  exercise  this 
degree  of  care,  you  will  then  inquire  whether  there  was  any 
fault  on  the  part  of  Smith.  If  you  find  there  was,  and  that 
he  in  any  way  contributed  to  his  death  by  his  own  negli- 
gence, you  will  find  for  the  defendant,  even  though  you  may 
find  that  the  defendant  was  also  in  fault,  as  the  law  will  not 
adjust  the  balance  of  blame  between  the  parties." 

"  The  foregoing  instructions,  however,  are  intended  to  refer 
to  cases  of  ordinary  care  on  the  part  of  the  plaintifi*,  and  not 
to  cases  of  gross  negligence.  For,  even  though  you  may 
find  that  Smith  was  in  fault  in  being  upon  the  railroad  track 
at  the  time  he  was  killed,  yet  if  you  are  of  the  opinion,  from 
the  evidence,  that  the  defendants  were  guilty  of  gross  negli- 
gence in  running  over  him,  you  will  find  for  the  plaintiff. 
By  gross  negligence  is  meant  a  want  of  diligence,  or,  in 
other  words,  a  want  of  such  care  as  very  prudent  persons 
take  of  their  own  concerns." 

The  latter  branch  of  this  instruction  seems  to  us  to  be 
radically  wrong.  As  we  understand  it,  and  as  we  suppose 
the  jury  must  have  underetood  it,  it  assumes  that  althopgh 
Smith  might  have  been  guilty  himself  of  negligence,  which 
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Not.  Term,  contributed  to  his  death,  in  being  npon  the  railroad  track  at 

-*-"^^'      the  time  he  wajs  killed,  yet  if  the  agents  of  the  company 

The  Evans-  mnning  the  train  were  guilty  of  gross  negligence  in  running 

Q^^^g^^  over  him,  the  defendant  was  liable;  and  that  the  want  of 

viLLB  Rail-  such  care  as  v^  prudent  men  take  of  their  own  concerns, 

EOAB  Co.    constitutes  such  gross  negligence  as  would  render  the  company 

LowDBsiciLK.  thus  liable. 

It  is  well  established  by  the  authorities,  that  if  SmitVs 
own  negligence  and  want  of  ordinary  care  contributed  to  his 
death,  the  defendant  can  not  be  held  liable,  although  guilty 
of  negligence;  unless,  indeed,  that  negligence  was  so  gross 
as  to  imply  a  willingness  to  inflict  the  injury.  Red.  on 
Railways,  894. 

However  diflicult  it  may  be  to  define  precisely  the  idea 
intended  to  be  conveyed  by  the  phrase  "gross  negligence," 
it  is  clear  that  the  want  of  such  care  as  "very  prudent  men 
take  of  their  own  concerns,"  does  not  constitute  such  gross 
negligence  as  would  render  the  company  liable,  if  Smithes 
own  negligence  contributed  to  his  death.  The  want  of  6uch 
care  would  amount,  at  most,  to  ordinary  neglect  only.  While 
the  exercise  of  such  care  would  render  the  company  excusable, 
although  Smith  himself  was  without  fault  The  Indiana 
Central  Railway  Co.  v.  Hudelson^  13  Ind.  825,  and  authority 
there  cited.     ) 

The  appellee  insists,  however,  that  the  statute  on  which 
the  suit  is  based  authorizes  a  recovery,  although  Smithes  owa 
negligence  may  have  contributed  to  his  death.  We  are 
referred  to  1  R.  S.  1852,  5  3,  p.  426.  We  need  not  inquire 
whether  this  section  admits  of  the  interpretation  claimed, 
aa  it  was  repealed  by  2  R.  S.  1852,  §  784,  p.  205.  Ths 
President^  <S:c,  of  the  P.  and  L  Railroad  Co.  v.  Bra^shaw^ 
6  Ind.  146;  The  Madison^  <&o.  Railroad  Co,  v.  JSacon^ 
id.  205;  The  Indianapolis,  <&o.  Railroad  Co.  v.  Davis^ 
10  Ind.  398.  s 

By  the  latter  statutory  provision,  when  the  death  of  one  is 
caused  by  the  wrongful  act  of  another,  the  representatives 
of  the  former  can  maintain  an  action  against  the  latter  only 
in  cases  where  the  former  might,  had  he  lived,  have  main- 
tained an  action  against  the  latter  for  the  injury.    Had 
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Smith  lived,  and  sued  for  the  injury  which  caused  his  death,  Nov.  Tenn, 
it  is  clear  that  his  own  negligence,  were  he  guilty  of  any,      looO' 
would  have  materially  afiTected  his  right  of  recovery. 

Sanna^  J.,  having  been  of  counsel,  was  absent. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded  for  a  new  trial. 

t/l  P.  Uisher^  for  appellant. 

JS.  W.  Thompson  and  T.  H.  NeUon^  for  appellee. 

(1)  By  Mr.  Uaher^  for  appellant :  If  the  negligence  of  the  deceased  con- 
tributed to  the  injury  complained  of,  in  any  substantial  degree,  no  recovery 
can  be  bad ;  and  it  makes  no  difference  which  was  most  in  fiuilt  Earing 
T.  New  York  and  Erie  Bailroad  Co,,  13  Barb.  9 ;  Bunyon  v.  New  Jersey 
Central  Bailroad  Co.,  1  Dutch.  N.  J.  556 ;  Tsrry  y.  New  York  Central 
BaUwad  Co,,  22  Barb.  574 ;  16  111.  R.  200,  id,  558 ;  Aurora  Branch  Bail- 
road  Co,  v.  Orimee,  13  BL  R.  585 ;  38  Maine  R.  443 ;  9  Foster,  (N.  H.)  9 ; 
21  Barb.  330 ;  4  Zabr.  (N.  J.)  26& 

The  burden  of  proof  is  upon  the  plaintiff,  in  this  class  of  actions,  to  show 
that  the  deceased,  at  the  time  of  the  injury,  was  not  negligent  Parks  v. 
CBrien,  23  Conn,  339 ;  Lane  y.  Crombie,  12  Pick.  177 ;  2  Keraan,  (JT.  Y.) 
236;  JByde  y.  Jamaica,  I  Williams,  (Yt)  443. 


m  9 


HmoHAK  and  Others  v.  Tboxbxl  and  Others. 

Errors  in  the  admission  of  testimony  in  the  Court  below,  or  in  the  insuffi- 
ciency of  the  cyidenoe  to  support  the  yerdict^  are  not  ayailable  in  this 
Court)  where  there  was  no  motion  below  for  a  new  trial 

APPEAL  from  the  Grant  Common  Pleas.  IMay, 

Per  Curiam. — ^This  was  a  proceeding  under  the  statute,  to  -^^>««w^  30. 
procure  the  distribution  of  an  intestate's  estate.  The  case 
was  submitted  to  the  Court,  who  found  for  the  appellees, 
who  were  the  plaintiffi  below.  Judgment  was  rendered 
accordingly.  Tliere  is  a  bill  of  exceptions  which  shows,  tliat 
during  the  trial  the  defendants,  the  present  appellants,  ex- 
cepted to  various  rulings  of  the  Court,  in  the  admission  of 
evidence  offered  by  the  plaintifSs.    But  there  was  no  motion 
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Nov.  Term,  for  a  new  trial,  and  the  errors  assigned  on  the  record,  relate, 
I860,      exclusively,  to  the  insufficiency  of  the  evidence  to  sustain  the 
Weter      finding  of  the  Court  and  to  its  rulings  in  the  admission  of 
rp      ^'         evidence,  over  the  defendants'  objection.    These  assignments 
of  error,  there  being  no  motion  for  a  new  trial,  are  not  avail- 
able in  this  Court.    Kent  v.  LawBon^  12  Ind.  675,  and  au- 
thorities there  cited. 
The  judgment  is  affirmed,  with  costs. 
A.  Steele  and  H.  D,  Thompson^  for  appellants. 


«•< 


Weybb  and  Another  v.  Thobnbubgh,  Administrator  of 

Reagan. 

A,  aod  B.^  as  partners,  executed  a  promissory  note  to  C.^  and  subsequently 
A.  died  leaving  the  note  unpaid.  C.  brought  suit  against  B.,  the  surriv- 
ing  partner,  recovered  judgment,  and  execution  thereon  was  returned 
fiuUa  bona.    He  then  filed  the  note  as  a  claim  against  the  estate  of  A. 

Eddf  that  the  claim  could  be  enforced  in  equity  only,  and  must  therefore 
be  subject  to  such  equitable  rules  as  obtain  in  reference  to  the  payment 
of  partnership  and  individual  debts.  ' 

Eeldf  also,  that  as  partnership  creditors  have  a  priority  in  the  distribution 
of  partnership  assets,  and  individual  creditors  can  only  take  the  excess ; 
so  individual  creditors  have  a  priority  in  the  administration  of  individ- 
ual assets,  and  partnership  creditors  can  only  have  distribution  of  the 
surplus. 

Held,  also,  that  where  the  assets  are  equitable  merely,  and  can  only  be 
reached  through  a  Court  of  Equity,  it  is  doubtful  whether  this  rule  ap- 
plies. 

Beldf  also,  that  the  rule  does  apply  though  there  be  no  partnership  assetSy 
and  no  surviving  solvent  partner. 

Eddy  also,  that  2  R.  S.  1852,  i  70,  p.  262,  which  provides  for  the  allowance 
of  such  claims,  or  part  thereof,  against  the  estate  of  a  deceased  joint-obli- 
gor, does  not  entitle  the  claim  to  payment,  unless  there  is  a  surplus  after 
paying  individual  creditors. 

^day,  APPEAL  from  the  Morgan  Common  Pleas. 

WoBDEN,  J. — ^In  1856,  Re<igan  <&  Olleman^  as  partners, 
execnted  to  the  appellants  a  promissory  note.    Subsequently 
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Reagan  died,  leaving  the  note  unpaid.      The   appellants  Not.  Term, 
brought  Buit  upon  the  note  against  Olleman  as  the  survivor,      Iq^"* 
and  recovered  judgment,  upon  which  execution  was  issued      Weybb 
and  returned  nulla  bona.    The  plaintiflb  then  filed  the  note  xhobuburoh. 
as  a  claim  against  the  estate  of  Reagan  deceased,  and  it  was 
duly  allowed  by  the  Court  below,  but  it  was  ordered  not  to 
be  paid  until  the  individual  creditors  of  Reagan  were  satis- 
fied, bis  estate  not  being  solvent,  but  probably  able  to  pay  50 
per  cent,  on  the  claims  against  it    The  plain tifis  appeal,  and 
complain  of  the  order  of  the  Court  postponing  their  claim 
until  the  individual  creditors  of  Reagan  are  paid,  claiming 
that  they  have  a  right  to  share  the  estate  pari  passu  with 
the  individual  creditors. 

In  the  case  of  a  joint  contract,  as  in  this  case,  if  one  of  the 
parties  die,  his  executor  or  administrator,  at  common  law,  is 
discharged  from  liability,  and  the  survivor  alone  can  be  sued. 
1  Chitty's  Plead,  p.  60.  In  equity,  however,  the  rule  is  dif- 
ferent. Says  Mr.  Justice  Story ^  "  The  doctrine  formerly  held 
upon  this  subject  seems  to  have  been,  that  the  joint-creditors 
bad  no  claim  whatsoever,  in  equity,  i^inst  the  estate  of  a  de- 
ceased partner,  except  when  the  surviving  partners  were  at 
the  time,  or  subsequently  became,  insolvent  or  bankrupt. 
But  this  doctrine  has  been  since  overturned ;  and  it  is  now 
held,  that  in  equity,  all  partnership  debts  are  to  be  deemed 
joint  and  several ;  and  consequently  the  joint-creditors  have 
in  all  cases  a  right  to  proceed  at  law  against  the  survivors, 
and  an  election,  also,  to  proceed  in  equity  against  the  estate 
of  the  deceased  partner,  whether  the  survivors  be  insolvent, 
or  bankrupt,  or  not."    Story  on  Part.  §  362. 

"We  advert  to  these  elementary  principles,  as  showing  that 
the  appellants'  claim  is  one  that  could  be  enforced  in  equity 
only,  against  the  estate  of  the  deceased,  and,  therefore,  that  it 
must  be  subject  to  such  equitable  rules  as  obtain  in  reference 
to  the  payment  of  partnership,  and  individual  debts. 

The  general  rule  in  this  respect,  is  thus  stated  by  a  standard 
author:  "The  joint-creditors  have  the  primary  claim  upon 
the  joint  fund,  in  the  distribution  of  the  assets  of  bankrupt 
or  insolvent  partners,  and  the  partnership  debts  are  to  be 
settled  before  any  division  of  the  funds  takes  place.    So  far 
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Not.  Term,  as  the  partnership  property  has  been  acquired,  by  means  of  patt- 
1860.  nership  debts,  those  debts  have,  in  equity,  a  priority  of  claim 
Wbteb  to  be  discharged ;  and  the  separate  creditors  are  only  entitled 
TuoROTcittj  ^°  equity  to  seek  payment  from  the  surplus  of  the  joint  fund, 
after  satisfaction  of  the  joint  debts.  The  equity  of  the  rule, 
on  the  other  hand,  equally  requires  that  the  joint  creditors 
should  only  look  to  the  surplus  of  the  separate  estates  of  the 
partners,  after  payment  of  the  separate  debts.  It  was  a  prin- 
ciple of  the  Roman  law,  and  it  has  been  acknowledged  in 
the  equity  jurisprudence  of  Spain^  England^  and  the  United 
States^  that  partnership  debts  must  be  paid  out  of  the  part- 
nership estate,  and  private  and  separate  debts,  out  of  the 
private  and  separate  estate  of  the  individual  partner.  If  the 
partnership  creditors  can  not  obtain  payment  out  of  the  part- 
nership estate,  they  can  not  in  equity  resort  to  the  separate  and 
private  estate,  until  private  and  separate  creditors  are  satisfied ; 
nor  have  the  creditors  of  the  individual  partners  any  claim 
upon  the  partnership  property,  until  all  the  partnership  credi- 
tors are  satisfied.  The  basis  of  the  general  rule  is  that  the 
funds  are  to  be  liable  on  which  the  credit  was  given.  In  con- 
tracts with  a  partnership,  the  credit  is  supposed  to  be  given 
to  the  firm,  but  those  who  deal  with  an  indi^ddual  member 
rely  on  his  suflSciency."    3  Kent* s  Com.  74. 

This,  as  a  general  rule,  we  think  well  established,  although 
it  may  have  been  doubted  or  denied  in  some  of  the  States  of 
the  Union.  Vide  McCvlloh  v.  DaahieU  and  notes,  1  Am. 
Lead.  Ca.  460.  It  is  applicable  to  cases  where  the  assets  to 
be  applied  to  the  payment  of  debts  are  Ugal^  as  contra-dis- 
tinguished from  equitable.  Where  the  assets  are  equitable 
merely,  and  can  only  be  reached  through  the  interposition  of 
a  Court  of  equity,  it  may  be  doubtful  whether  this  rule 
applies.  Vide  notes  to  Silk  v.  Primes  vol.  2,  part  1,  Lead. 
Ca.  Eq.  72. 

There  is,  however,  an  exception  to  this  rule,  recognized  in 
some  of  the  cases,  which  would  be  applicable  to  the  case  at 
bar,  and,  if  admitted,  would  seem  to  take  the  case  out  of  the 
general  rule.  The  exception  is  this,  that  where  there  is  no 
joint  property,  and  no  living  solvent  partner,  the  joint  credi- 
tors are  entitled  to  share  the  separate  property  pari  paesu^ 
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with  the  separate  creditors.  McCvUoh  v.  Daahiell^  supra,  ^oy.  Term, 
Such  is  undoubtedly  the  eflTect  of  some  of  the  cases,  and  I860. 
Judge  Story^  in  speaking  of  this  point,  says, ''  where  there  is  Wbtsr 
no  joint  estate,  the  case  may  seem  to  be  involved  in  more  f^„^' 
nicety  and  difficulty ;  since,  under  such  circumstances,  the 
creditors  would  seem,  as  their  contract  is  several,  as  well  as 
joint,  to  be  entitled,  upon  general  principles,  to  claim  pari 
passu  with  the  separate  creditors.  However,  it  can  not  be 
positively  affirmed,  that  such  is  the  settled  doctrine  in  equity, 
in  cases  of  deceased  partners.  On  the  contrary  there  seems 
to  be  some  conflict  of  opinion  upon  the  point"  Story  on 
Part.  $  363.  This  exception  to  the  general  rule,  was  repudi- 
ated in  the  case  of  McOvUoh  v.  Daskiell^  supra^  which  seems 
to  be  a  leading  case  on  this  subject.  The  Court  say :  ^'  it  is  not 
altogether  so  easy  to  perceive  why,  when  there  is  no  joint  fund, 
and  no  solvent  partner,  the  joint  creditor  should  thereby 
acquire  the  equitable  right  of  coming  in  with  the  separate 
GTGditoTS  pari  passuj  upon  a  fund  in  no  manner  benefited  by 
the  creation  of  his  debt.  Such,  however,  is  the  settled  and 
established  rule,  as  we  are  enabled  to  collect  it,  both  in  bank- 
ruptcy, and  in  equity ;  and  according  to  this  rule,  the  com- 
plainant could  not,  in  this  case,  be  permitted  to  seek  indem- 
nity for  his  claim,  from  the  separate  estate  pari  passu  with 
the  separate  creditors,  as  it  is  a  conceded  fact  in  the  cause, 
that  there  are  joint  funds,  although  very  inconsiderable,  and 
greatly  insufficient  to  pay  the  debt  of  the  complainant  But 
were  this  not  the  fact,  this  Court  would  have  no  difficulty  in 
saying  that  the  complainant  should  be  postponed  to  the  sepa- 
rate creditors,  and  that  whether  there  was  any  joint  estate  or 
not,  he  should  not  be  permitted  to  divide  with  the  separate 
creditors,  a  fund  insufficient  to  pay  them.  We  are,  therefore, 
disposed  to  adopt  the  ancient  rule,  as  more  consonant  to  equity 
and  justice,  that  the  joint  creditors  can  only  look  to  the  sur- 
plus, after  payment  of  the  separate  debts  ;  and  on  the  other 
hand,  that  the  separate  creditors  can  only  seek  indemnity 
from  the  surplus  of  the  joint  fund  after  satisfaction  of  the 
joint  creditors."  In  the  recent  case  of  Murrill  et  cA.  v. 
NeiU  et  cU.,  8  Howard  U.  S.  414,  the  exception  in  question 
was  not  admitted.    The  Court  say,  in  speaking  of  the  excep- 
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Nor.  Term,  tion  to  the  general  rule:  "The  second  is  that  in  which  there 

•'•^^^'      are  no  joint  effects  at  all.     In  this  last  instance  it  is  said  that 

Weybb      the  joint  creditors  may  come  in  for  dividends  pari  passu 

ThobJburgh.  ^^  ^^  separate  effects  ;  though  if  there  be  joint  effects,  though 

of  the  smallest  possible  amount,  this  privilege  would  not  be 

allowed.    These  exceptions  it  seems  difficult  to  reconcile  with 

the  reason,  or  equity,  on  which  the  general  rule  is  founded ; 

they  are  but  exceptions  however,  and  can  not  impair  that 

rule.    They  do  not,  for  ought  we  have  seen,  appear  to  have 

been  recognized  by  the  Courts  of  this  country." 

We  feel  at  liberty,  in  view  of  the  conflict  in  the  decisions, 
upon  this  point,  to  follow  that  class  which  seems  to  be  most 
in  harmony  with  the  rule  itself,  and  the  reason  upon  which 
it  is  founded.  K,  as  stated  by  Chancellor  Kent^  the  reason 
of  the  rule  be,  that  they  who  give  credit  to  a  partnership  are 
supposed  to  rely  on  the  firm  for  payment,  and  those  who 
credit  an  individual  member,  rely  on  his  sufficiency  ;  or  if  the 
additional  circumstance  be  also  considered  as  entering  into 
the  reason  of  the  rule,  that  the  creation  of  the  partnership 
debt  is  supposed  to  have  increased  the  partnership  effects, 
and  an  individual  debt  the  individual  effects  ;  we  do  not  see 
any  good  reason  for  excepting  out  of  the  rule,  those  cases 
where  there  are  no  joint  or  partnership  funds,  out  of  which 
the  debt  could  be  made,  and  no  surviving  solvent  partner. 
Why  should  a  partnership  creditor,  who  has  contracted  with 
a  view  to  payment  by  the  firm,  upon  a  failure  of  partnership 
effects,  encroach  upon  the  rights  of  the  creditors  of  an  indi- 
vidual member  of  the  firm,  who  have  given  him  credit 
individually  with  a  view  to  his  individual  responsibility? 
The  creditors  of  the  individual  members  of  a  firm,  are  as 
much  entitled  to  have  their  debts  paid  out  of  the  individual 
property,  befo]:e  any  part  of  it  can  be  applied  to  the  payment 
of  partnership  debts,  as  are  partnership  creditors  to  have  part- 
nership property  applied  to  partnership  debts,  before  any  part 
can  be  applied  to  individual  debts ;  and  yet  no  case  has  been 
brought  to  our  notice  in  which  it  has  been  held  that  the  insol- 
vency of  an  individual  member  of  a  firm,  was  any  reason  for 
permitting  a  creditor  of  the  individual  to  receive  payment 
out  of  the  partnership  property,  unless  there  was  a  surplus 
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after  paying  partnership  debts.    The  rule,  it  seems  to  us,  should  Nov.  Term, 
be  the  same  in  both  cases.  looU. 


The  conclusion  arrived  at  from  these  considerations  is,  that      Weybb 
the  order  made  below  is  right,  unless  there  is  some  statutory  xhobnbubgh. 
provision  which  changes  the  rule.    The  appellants  contend, 
that   "the  whole  subject  of  the  settlement  of  decedent's 
estates,  and  payment  of  the  debts  of  a  deceased  debtor,  is  ^ 

governed  by  our  statute."  We  have  looked  through  the 
various  provisions  of  the  statute  cited,  but  find  none  which 
we  think  changes  the  rule  as  above  stated.  There  is  one 
provision,  however,  that  deserves  especial  consideration.  It 
is  §70,  2  R.  S.  1852,  p.  262,  providing  that  ''when  two  or 
more  persons  are  bqpnd  in  any  joint-contract,  or  in  a  judg- 
ment founded  thereon,  and  either  of  theni  shall  die,  the 
proportionable  part  of  such  contract  may  be  allowed  against 
his  estate,  except  where  the  relation  of  principal  and  surety 
exists ;  and  in  that  case,  if  the  decedent  be  the  principal,  the 
whole  of  such  contract  shall  be  allowed  against  such  estate." 
The  question  is  not  before  us,  whether  the  Court  erred  in 
allowing  the  whole  claim,  instead  of  half  of  it,  as  the 
appellee  does  not  complain  of  the  allowance  of  the  whole  of 
it.  We  are  of  opinion,  that  this  statute  should  not  be  so 
construed  as  to  make  the  allowance  provided  for,  entitle  the 
claim  to  payment,  unless  there  is  a  surplus  after  paying  the 
individual  creditors  of  the  deceased;  who,  upon  equitable 
principles,  are  entitled  to  be  fii-st  paid  out  of  the  individual 
property.  Such  claim  may  very  properly  be  allowed,  and 
yet  the  Court  may  make  an  order  postponing  its  payment 
until  individual  creditors  are  paid.  Tlie  case  is  closely  anal- 
agous  to  those  in  bankruptcy,  where  a  joint  debt  may  be 
proven  under  a  separate  commission,  but  no  dividend  allowed 
until  the  separate  creditors  are  satisfied.  Murrill  et  al.  v. 
Neill  et  al.^  supra. 

Per  Curiam. — ^The  order  made  below  is  aflSrmed,  with 
costs. 

O.  J,  Glessner^  IL  C.  Newcomh  and  John  Tarldngton^ 
for  appellants. 

W.  R.  Harrison^  for  appellee. 

Vol.  XV.— 9^ 
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Nov.  Term, 

I860.  Salyees  v.  Ross  and  Another. 

Saltebs 

T.  On  March  25,  1837,  A,  and  B,  became  sureties  on  the  bond  of  an  adminis- 

^^*^  trator,  in  the  penalty  of   $10,000,  conditioned  for  the  faithfiil  discharge, 

by  the  administrator,  of  the  duties  of  his  trust    In  Afarckj  1838,  the 

administrator  procured  an  order  of  the  proper  Court  for  the  sale  of  real 

estate,  to  pay  debts,  and  executed  another  bond,  in  the  penalty  of  $4,000, 

with  C.  and  D.  as  sureties  therccw,  which  was  conditioned  for  the  faithful 

accounting  and  proper  application  of  the  proceeds  of  such  sale.      The 

administrator,  having  sold  the  real  estate,  and  applied  the  proceeds  to 

his  own  use,  ^.,  one  of  the  sureties  on  the  onginal  bond,  was  forced  to 

pay  a  laiige  sum  of  money  to  creditors  of  the  estate.    Suit  by  A,  to 

compel  C  and  D,  to  contribute. 

Meldi  that  the  bond  given  on  the  order  for  sole  of  yal  estate,  was  subsidiary 
to  the  original  bond,  and  not  a  primary  security,  and  that  no  suit  could 
be  maintained  on  it  until  the  penalty  of  the  original  bond  was  exhausted. 

Heldj  also,  that  the  sureties  upon  the  second  bond  did  not  assume  the 
relation  of  co-sureties  with  those  upon  the  first,  and  hence  were  not 
liable  in  an  action  for  contribution. 

-^Vfey.  APPEAL  from  the  Fayette  Circuit  Court. 

Davison,  J. — ^This  was  a  suit  for  contribution  between  the 
sureties  of  an  administrator.  Salyers  was  the  plaintiff  below, 
and  Benjamin  and  Samicel  lioss  the  defendants.  The 
complaint  alleges  these  facts :  On  March  26, 1837,  the  plain- 
tiff  and  David  Taylor^  now  deceased,  became  sureties  on 
the  bond  of  one  Robert  Taylor^  as  administrator  of  the 
estate  of  Isomc  Eiggs^  deceased.  The  bond  was  in  the 
penalty  of  ^10,000,  and  was  conditioned  that  Taylor  would 
truly  and  &ithfully  perform  the  duties  and  trusts  committed 
to  him  as  administrator.  And  the  administrator,  having 
been  qualified,  &c.,  in  March^  1888,  filed  a  petition  in  the 
Fayette  Probate  Cpurt,  alleging,  inter  aliu^  that  the  personal 
property  belonging  to  the  estate  of  the  intestate,  was  insufiS- 
cient  to  pay  the  debts  outstanding  against  it,  and  praying  an 
oixier  to  sell  certain  real  estate,  of  which  the  intestate  died 
seized;  that  the  same  might  be  reduced  to  assets,  &c.  Upon 
this  petition,  such  proceedings  were  had,  in  said  Court, 
that  the  real  estate  described  in  the  petition  was  ordered 
to  be  sold,  and  the  administrator  directed  to  give  bond, 
with  security,  in  the  penalty  of  $4,000.     Such  bond  was,  on 
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March  14,  1838,  duly  executed  by  said  administrator,  with  Nov.  Term, 
the  defendants,  Benjamin  and  Samuel  JSosSj  as  his  sureties,  IppO- 
who  were  approved  by  the  Court.  This  second  bond  was  Salyerb 
conditioned  to  the  effect,  that  the  administrator  should,  well  j^^ 
and  truly  account  for  all  moneys  that  might  come  into  his 
hands  upon  the  sale  of  such  real  property,  and  properly 
apply  the  same  in  the  settlement  of  the  intestate's  estate. 
It  is  averred,  that  Taylor^  as  such  administrator,  in  pursuance 
of  the  order  of  the  Court,  sold  the  real  property  described 
in  his  petition  for  $1,232,  which  amount  he  received,  with 
a  view  of  making  it  assets  in  his  hands.  But  the  plaintiff 
says,  in  fact,  that  said  administrator  failed  to  perform  the 
condition  of  his  bond,  in  this,  that  he  did  not  account  for 
the  moneys  so  received,  or  any  part  thereof,  in  the  payment 
of  outstanding  debts  of  the  estate,  or  otherwise,  but  appro- 
priated the  same  to  his  own  individual  u^e.  It  is  also  averred, 
that,  at  the  time  the  administrator  so  failed,  there  were  debts 
outstanding  against  the  intestate's  estate  to  the  aggregate 
amount  of  92,950;  and  that  for  these  debts,  Salyers^  the 
plaintiff  in  this  case,  as  surety  on  the  original  administration 
bond,  was  sued  in  said  Court,  and  therein  various  judgments* 
were  rendered  against  him,  which,  in  the  aggregate,  including 
interest  and  costs,  amounted  to  $3,600,  which  amount  he  ha& 
fidly  paid ;  but  of  which  the  administrator  of  the  estate  of 
David  TayloTj  deceased,  his  co-surety,  has  refunded  $1,800, 
leaving  a  balance  of  $1,800  as  yet  unrefonded.  And  it  i& 
further  averred,  that  the  defendants,  Benjamin  and  Samuel 
Ro98^  the  administrator's  sureties  on  the  bond  for  the  faithfuif 
accounting,  &c.,  of  the  moneys  received  on  the  sale  of  the  real 
property — he,  thfi  said  administrator,  being  insolvent — are^ 
responsible  for  the  $1,232  received  by  the  administrator  fbir 
the  property  sold.  Yet  they  have  reflised  to  pay  tiie  same^ 
or  any  part  thereof,  or  in  any  manner  to  contribute  their 
pro  rata  share  of  the  amount,  so  paid  by  the  plaintiff,  as- 
surety  on  the  original  bond,  &c. 

The  defendants  demurred  to  the  complaint  on  two  grounds:: 
1,  "  There  is  a  defect  of  parties,  in  this,  David  Taylor^  the 
co-fiurety,  or  his  representatives,  should  have  been  made 
parties,"  &c.    2.  ^^  The  complaint  does  not  state  facts  suffix 
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Nov.  Term,  cient  to  constitute  a  cause  of  action."  The  Court  sustained 
IqpO'  the  demurrer,  and  the  plaintiff  excepted. 
Saltebs  Are  the  sureties  in  the  second  bond,  in  view  of  the  facts 
xJL  stated,  liable  for  contribution  ?  This  is  the  controlling  inquiry 
in  the  case.  It  is  insisted,  in  support  of  the  demurrer,  that 
the  bond  given  on  the  application  to  sell  real  estate,  is  not  a 
primary  security,  but  merely  subsidiary  to  the  original  bond 
given  by  the  administrator.  If  tliis  position  be  correct,  the 
case  is  evidently  with  the  defendants ;  because  where  "  sepa- 
rate bonds  are  given,  with  different  sureties,  and  one  is 
intended  to  be  subsidiary  to,  and  a  security  for,  the  other, 
in  case  of  default  in  the  payment  of  the  latter,  the  sureties 
in  the  second  bond  would  not  be  compellable  to  aid  those  in 
the  first  bond  by  contribution."  1  Story's  Eq.  Jur.  §498; 
1  Lead.  Cases  in  Eq.  116  et  seq.  What,  then,  is  the  relation 
between  the  respective  bonds  now  before  us?  Both  were 
given  under  an  act  approved  February  10,  1881,  entitled 
"  An  Act  to  Organize  Probate  Courts,"  &c.  By  §  8  of  that 
act  it  is  provided,  that  the  person  to  whom  letters  of  adniin- 
istration  shall  be  granted,  shall,  before  the  delivery  thereof, 
execute  a  bond  to  the  State,  with  freehold  security,  condi- 
tioned for  the  faithful  performance  of  the  duties  and  trusts 
committed  to  him,  as  administrator,  according  to  law.  And 
under  §19  of  the  same  act,  it  was  the  duty  of  the  adminis- 
trator, when  he  discovered  that  the  personal  property  was 
iusufiicient  to  pay  the  debts  outstanding  against  the  intestate's 
estate,  to  inventory  his  real  property,  and  cause  the  same  to 
be  appraised,  &c.  And,  upon  suggestion  of  the  adminis- 
trator, it  became  the  duty  of  the  Court  to  order  the  sale  of 
such  property,  and  make  the  same  assets  in  his  hands  under 
the  provisions  of  the  act;  the  administrator,  previous  to  such 
order,  filing  with  the  clerk  of  said  Court  "such  further  or 
additional  bond  as  the  Court  may  require."  R.  S.  1831, 
pp.  156-161. 

Under  these  statutory  provisions,  we  have  decided: 
1.  "That  the  bond  given  by  the  administrator,  when  he 
receives  his  letters,  renders  its  obligors  responsible  for  the 
proper  application,  by  him,  of  the  assets  derived  from  the 
sale  of  real  estate.     2.  That  the  words  ^such  further  and 
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additional  bond  as  the  Court  may  require,'  as  used  in  the  Nov.  Tenn, 
statute,  evidently  conferred  on  the  Court  a  discretionary  Iq^O. 
power;  and  when,  in  its  opinion,  the  original  administration  Saltebs 
bond  was  sufficient  to  secure  a  proper  application  of  all  the  j^^ 
assets  belonging  to  the  estate,  including  those  to  be  produced 
by  the  sale  of  real  property,  further  security  would  not  be 
required.  3.  That  no  suit  could  be  maintained  upon  the 
additional  bond  until  the  penalty  of  the  original  bond  was 
exhausted."  Salyer  v.  The  State^  5  Ind.  202.  If  this  deci- 
sion be  correct,  and  we  are  inclined  to  follow  it,  the  de- 
fendants are  not  liable  for  contribution ;  because  the  statute 
itself  makes  the  second  bond  not  a  primary  security,  "but 
only  subsidiary  to  the  original  bond  given  by  the  adminis- 
trator." Indeed,  it  may  be  well  assumed,  that  the  plaintiff 
and  defendants,  in  this  instance,  are  really  not  co-sureties; 
they  are  not  equally  bound  for  the  same  prospective  duties ; 
nor  are  their  respective  engagements  of  the  same  legal  opera- 
tion. The  plaintiff,  as  surety,  is  bound  for  the  performance,  of 
every  duty  enjoined,  by  law,  upon  the  administrator,  while 
the  defendants  are  simply  bound  for  the  faithful  application 
of  the  moneys  arising  from  the  sale  of  the  real  estate,  and, 
then,  only  in  the  event  that  the  administrator's  original  bond 
has  become  insufficient,  as  a  security,  for  such  faithful  appli- 
cation of  moneys.  And  thus,  not  being  co-sureties  with  the 
plaintiff,  the  defendants  can  not  be  held  liable  for  contiibution. 
Crayihorne  v.  Sweinhurne^  14  Yesey,  pp.  159,  165,  169; 
Breckenridge  v.  Taylor^  5  Dana,  110;  Harrison  v.  Lane 
et  al,^  6  Leigh,  p.  414  to  417;  LangforcCs  executors  v. 
Perrin^  id,  p.  652  to  558. 

We  are  of  opinion  that  the  demurrer  was  well  taken,  and, 
it  follows,  the  judgment  must  be  affirmed. 

Hanna^  J.,  was  absent  when  this  case  was  considered. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

J,  S.  Reid^  for  appellant. 

Jaines  C,  Mcintosh^  for  appellees. 
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Richmond  and  Others  v.  Mabston  and  Others. 

A.  and  B.  in  AugiiM^  1847,  entered  into  partnership  in  merchandising  and 
milling,  and  became  joint  owners  of  mill  property.  In  October^  1848,  A. 
filed  his  bill  for  a  dissolution  of  the  partnership,  and  a  receiver  was  appointed. 
B,  having  purchased  a  stock  of  goods  for  the  firm  on  his  individual  credit, 
it  was  ordered  by  the  Court  that  the  receiver,  on  delivering  one  half  of 
such  goods  to  A.,  should  take  of  him  notes  with  security  for  the  use  of  the 
vendors  of  the  goods ;  which  was  done.  The  receiver,  having  sued  on 
these  notes,  recovered  a  judgment;  but  prior  to  the  recovery  of  this 
judgment^  A.  had  fraudulently  conveyed  away  his  interest  in  the  mill 
property.  Execution  was,  however,  levied  upon  it,  and  B.  became  the 
purchaser  on  sheriff's  sale,  and  paid  the  amount  of  his  bid.  Suit  by  ^.  to 
set  aside  the  fraudulent  conveyance  made  by  A.  Decree  setting  aside  the 
conveyance  of  ^.,  and  also  the  sheriff's  sale  to  £.,  and  that  B.  be  subro- 
gated to  the  rights  of  the  receiver  to  the  amount  of  his  bid,  &c. 

EM  J  that  it  is  only  in  cases  where  the  person  paying  the  debt^  stands  in  the 
relation  of  a  surety,  or  is  compelled  to  pay  in  order  to  protect  his  own 
interests,  or  in  virtue  of  legal  process,  that  equity  substitutes  him  in  the 
place  of  the  creditor. 

Edd^  also,  that  a  stranger  paying  the  debt  of  another  will  not  be  substituted 
to  the  creditor's  rights,  in  the  absence  of  an  express  agreement 

Eddf  also,  that  the  position  of  B,  was  that  of  an  ordinary  vendee  at  sheriff^s 
sale,  who  puvohases  voluntarily,  and  that  the  amount  he  paid  to  the  sheriff 
operated  as  a  discharge,  pro  tarUo,  of  the  judgment,  and  hence  there  could 
be  no  substitution. 


Saturday, 
December  L 


APPEAL  from  the  Elkhart  Circuit  Court. 

Davison,  J. — Suit  in  chancery,  instituted  in  January^ 
1851,  by  NeUon  E.  Marston  against  Danforih  Richmond^ 
Claruaa  Richmond^  his  wife,  Jared  Brook  and  Eliahim 
Briggs,  During  the  pendency  of  the  suit,  Marston  died,  and 
the  action  was  revived  in  the  name  of  PJiebe  Marston^  his 
widow,  and  NeUon  and  Charles  Marston^  his  heirs  at  law. 
The  bill  charges,  inter  alia^  as  follows :  In  Augi^t^  1847,  Dan- 
forih  Richmond  owned,  in  fee,  a  flouring  mill  and  warehouse, 
situate  in  St,  Joseph  county ;  and  on  the  25th  of  that  month 
he  and  Nelson  E,  Marston^  by  written  contract,  became  part- 
ners in  selling  store-goods  and  in  the  milling  business ;  Rich- 
mond having  conveyed  to  Marston  one  half  of  the  mill 
property,  estimated  at  $11,000,  and  Marston  having  put  store- 
goods  and  other  property  into  the  concern,  to  equal  the  esti- 
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mated  value  of  the  mill  and  warehouse.  In  October^  1848,  ^o^-  Term, 
Richmond  filed  a  bill,  in  the  St.  Joseph  Circuit  Court,  for  a  J^^^^- 
dissolution  of  the  partnership  and  a  winding  up  of  its  affiiirs. 
The  Court,  in  that  suit,  ordered  the  partnerahip  to  be  dissolved, 
and  appointed  a  receiver  to  take  charge  of  its  effects.  And, 
Marston  having  bought  a  stock  of  goods  in  the  city  of  New 
York^  for  the  use  of  the  firm,  for  which  he  had  become  indi- 
vidually responsible,  it  was  ordered  that  the  receiver,  on 
delivering  one  half  of  the  goods,  so  purchased,  to  Richmond^ 
should  require  of  him  promissory  notes,  with  security,  payable 
to  the  receiver,  for  the  use  of  the  merchants  from  whom  the 
said  goods  were  purchased.  The  receiver  thus  appointed,  hav- 
ing entered  upon  the  duties  of  his  trust,  delivered  one  half 
of  said  goods  to  Riohmond,  and,  in  payment  therefor,  took 
from  him,  his  notes  for  the  aggregate  amount  of  $2,209,  with 
one  Dudly  Cohh  as  surety,  who,  since  the  execution  of  the 
notes,  has  died,  insolvent.  The  receiver,  Thomds  A.  Stanfidd^ 
having  sued  upon  these  notes,  recovered  a  judgment  thereon 
at  the  April  term,  1850,  of  said  Cohrt,  against  Richmond^  for 
$2,350.  Prior  to  the  rendition  of  this  judgment,  viz:  on 
September  1,  1849,  Richmond^  with  intent  to  defraud  his 
creditors,  executed  a  mortgage  on  his  undivided  half  of  said 
mill  property,  to  Jared  Brook^  in  trust  for  his,  Richmond^ 
wife,  for  the  payment  of  $3,829 ;  and  in  Mareh^  1850,  with  a 
similar  intent,  he  deeded  the  same  undivided  half  to  Eliakim 
Briffffs.  After  this,  in  August^  1850,  the  sheriff  of  St.  Joseph 
county,, by  virtue  of  an  execution  issued  on  said  judgment, 
levied  on  Richmond's  half  of  the  mill  property,  the  same 
which  had  been  mortgaged  to  Brook  and  conveyed  to  Briggs^ 
and  afterward,  on  the  10th  of  that  month,  sold  the  same  to 
Marston  for  $985,  who,  having  paid  the  purchase  money,  re- 
ceived a  sheriff's  deed.  The  relief  prayed  is,  that  the  deed 
from  Richmond  to  Briggs  be  adjudged  fraudulent ;  that  the 
mortgage  to  Brook  be  canceled ;  and  for  general  relief. 

Defendants  answered.  In  their  answer  they  allege,  that 
the  mortgage  to  Brook  and  the  deed  to  Briggs  were  bonafide^ 
and  founded  upon  a  valid  consideration.  And  further,  they 
allege,  that  the  sheriff's  sale  of  the  mill  property  to  Marston 
was  void,  in  this,  that  it  was  not  regularly  appraised  before  the 
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sale  thereof,  by  the  sheriff;  showing,  specially,  that  one  of 
the  appraisers  did  not  reside  in  the  township  in  which  the 
premises  were  situate. 

The  issues  having  been  made,  the  cause  was  referred,  by 
agreement,  to  Thomas  Z.  Harris^  a  commissioner,  and  it  was 
agreed  that  his  report  ^^  should  be  made  a  final  judgment  in 
the  case,  with  leave  for  either  party  to  except  thereto  or 
appeal  therefrom." 

At  the  April  term,  1857,  the  commissioner  submitted  his 
report,  whereby  he  found  the  mortgage  to  Brook  and  the  deed 
to  Brigga  fraudulent  and  void,  as  to  existing  creditors ;  also, 
the  sheriff's  sale  to  Marston  void,  on  the  ground  that  one  of 
the  appraisers  was  not  a  resident  of  the  township  in  which  the 
land  was  situate ;  and  further,  that  Marston^  by  his  purchase 
and  payment  of  the  purchase  money,  to  the  extent  of  his  pur- 
chase, became  subrogated  to  the  right  of  the  execution  creditor, 
and  that  he  had,  and  his  legal  representatives  have,  the  right 
to  maintain  this  action  to  set  aside  the  fraudulent  conveyances ; 
and,  therefore,  he,  the  commissioner  recommended  a  decree 
in  accordance  with  the  prayer  of  the  bill,  &c. 

To  this  report  Clarissa  Richmond  and  her  husband  object- 
ed :  1.  *'  That  it  was  contrary  to  law.  2.  The  report  was  too 
indefinite  to  admit  of  rendering  a  decree  upon  it*  3.  The 
prayer  of  the  bill  was,  that  MarstorCs  title,  under  his  purchase 
at  sherifl''s  sale  might  be  quieted  in  him,  while  the  report  shows 
that  the  sale  was  void ;  consequently  the  Court  could  render  no 
decree  in  accordance  with  the  prayer  of  the  bill  as  recommended 
by  the  report.  4.  The  plaintifis  could  not  be  subrogated  to  the 
rights  of  the  plaintiff  in  the  judgment  against  Richmond^  as  to 
tlie  amount  paid  by  Marston  on  his  void  purchase  at  sheriff's 
sale."  The  Court  overruled  the  exceptions,  and  rendered  a 
decree  setting  aside  the  sheriff's  sale  to  Marston^  but  not  the 
levy  of  the  execution,  and  that  the  plaintiffs  be  subrogated  to 
the  rights  of  Slavjie/d,  the  receiver,  to  the  amount  of  $985, 
paid  by  Marston^  and  interest  thereon  from  date  of  sale:  the 
decree,  also,  set  aside  the  mortgage  to  Brook  and  the  deed  to 
Briggs^  and  directed  that  a  copy  of  the  order  should  be 
issued  to  the  sheriff,  and  tliat  he  should  sell  the  property 
levied  on,  and  out  of  the  proceeds  should  pay  the  plainttfib 
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demand,  then  the  costs,  and  return  the  overplus,  if  any,  into  Nov.  Term, 
Court,  to  be  disposed  of  as  the  Court  should  direct  1860. 

Can  the  doctrine  of  subrogation  be  applied  to  the  case  Richmond 
made  by  the  record  ?  This  is  the  main  inquiry  in  the  case.  .,  ^- 
We  are  not  advised  of  any  direct  adjudication  upon  the  point 
involved  in  this  question ;  but  there  are  various  authorities 
to  the  effect,  that  '^  it  is  only  in  cases,  where  the  person  paying 
the  debt,  stands  in  the  situation  of  a  surety,  or  is  compelled 
to  pay,  in  order  to  protect  his  own  interests,  or  in  virtue  of 
legal  process,  that  equity  substitutes  him  in  the  place  of  the 
creditor,  as  a  matter  of  course,  without  any  special  agreement. 
A  stranger  paying  the  debt  of  another,  will  not  be  subrogated 
to  the  creditor's  rights,  in  the  absence  of  an  agreement  to  that 
effect :  payment  by  such  person,  absolutely,  extinguishes  the 
debt  and  security.''  1  Leading  Cases  in  Eq.  113,  and  author- 
ities there  cited.  This  exposition  being  correct,  and  we  think 
it  is,  we  are  unable  to  perceive  any  ground  upon  which  the 
decree,  so  £ajr  as  it  subrogates  the  plaintiff  to  the  rights  of 
the  judgment  creditor,  can  be  maintained.  The  position  of 
Marston  was  that  of  an  ordinary  vendee  at  sheriff's  sale,  and 
nothing  more.  There  is,  indeed,  nothing  in  the  case,  in  any 
degree,  tending  to  show,  that  the  protection  of  his  interest, 
required,  or  even  induced,  the  purchase.  He  purchased  the 
land  and  paid  for  it,  voluntarily ;  we  must,  therefore,  hold  that 
the  amount  which  he  paid  to  the  sheriff,  operated  as  a 
discharge,  pro  tanto^  of  the  creditor's  judgment,  and  that 
judgment  being  thus  satisfied,  there  could  be  no  substitution. 

But  suppose,  in  this  conclusion,  we  are  incorrect ;  the  decree 
must  still  be  considered  erroneous,  because  the  money  ad- 
vanced on  the  void  sale,  was  paid  by  Marston  to  the  use  of 
Richmond^  the  execution  defendant,  and  consequently,  his 
administrator,  and  not  his  heir,  was  entitled  to  recover  it. 
Hence  there  were  no  proper  plaintiffs,  to  authorize  the  Court  in 
rendering  the  decree  of  subrogation.  The  sheriff's  sale  being  a 
nullity,  the  administrator  of  Manion^  may  have  the  right,  by 
suit  against  Richmond^  to  recover  the  money  paid  to  the  sheriff 
on  the  void  sale.  See  3  Blackf.  293 ;  9  Ind.  1 ;  10  id.  172. 
But  there  seems  to  be  nothing  in  the  record  that  would 
authorize  the  remedy,  by  substitution,  adopted  in  this  decree. 
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Nov.  Term,  The  appellee  has  filed  a  cross  error ;  but,  as  the  point  involved 

I860,      in  it  is  not  relied  on  in  his  brief,  that  error  will  be  considered 

Messmobe    as  waived.    Ind.  Dig.  722,  rule  28.     It  is  also  insisted  that 

y   ^'         no  exception  was  correctly  taken  to  the  rulings  of  the  Oircnit 

Oourt ;  we  think  otherwise.    The  record  plainly  shows  that 

proper  exceptions  were  taken,  and,  further,  that  the  points 

assigned  for  error,  by  the  appellants,  are  properly  before  us. 

Per  Curiam. — ^The  decree,  so  far  as  it  subrogates  the  plain- 
tiff to  the  rights  of  the  judgment  creditor,  and  directs  the 
sheriff  to  sell  the  property  levied  on,  is  reversed,  in  all  else  it 
is  affirmed.    Costs  against  the  appellees  in  this  Court,  &c. 
J,  B.  Niles^  for  appellants. 
J.  A.  Liaton^  for  appellees. 

(1)  Mr.  Nilea  for  appellants :  That  the  doctrine  of  subrogation  prevails  only 
in  fa?or  of  persons  who  are  sureties,  or  who  are  compelled  for  their  own  pro- 
tection, or  by  legal  process,  to  pay  a  debt  Story's  Eq.  Jur.  §  §  633  to  638, 
§  §  493,  1227,  1229 ;  Eddy  v.  Traver,  6  Paige,  521 ;  Peet  v.  BeerM,  4  Ind. 
46 ;  BenJbm  v.  Shreeve,  id.  66 ;  fkmford  v.  Mc,  Lean,  3  Paige's  Ch.  R  117. 


*  ^0m   • 


Messmobb  and  Another  v.  Yanpblt  and  Another. 


Saturday, 
December  1. 


Where,  in  a  suit  upon  a  promissory  note,  there  is  no  denial,  but  only  affirm- 
ative answers,  it  is  not  necessary  that  the  plaintiff  should  gire  the  note 
in  evidence. 

APPEAL  from  the  Shelby  Common  Pleas. 

H ANNA,  J. — Suit  on  note.  Answer:  1.  Want  of  consid- 
eration. 2.  That  the  note  was  given  for  a  thi-eshing  machine, 
which  plaintifls  falsely  and  fraudulently  represented  and  war- 
ranted to  be  a  good  machine,  and  that  it  would  thresh  two 
hundred  and  fifty  bushels  of  wheat  per  day,  &c.  That  de- 
fendants were  ignorant,  &c.,  and  relied  upon  said  representa- 
tions. 3.  That  at  the  time  of  said  purchase,  defendants  had 
engaged  a  large  amount  of  threshing,  and  so  stated  to  plain- 
tiflfe,  and  that  they  required  a  machine  that  would  thresh  two 
hundred  bushels  per  day,  which  plaintiflfe  represented  this 


OF  THE  STATE  OF  INDIANA. 


139 


Fb08T 

▼. 
DODSB. 


would  do,  &c.;  that  it  would  not  perform  the  work  required,  Nov.  Term, 
and  defendants  were  thereby  prevented  from  doing  said      1860* 
threshing,  and  were,  in  consequence,  damaged  more  than  the 
amoont  of  said  note. 

Reply  in  denial  of  the  first  and  second  paragraphs  of  the 
answer;  demurrer  to  the  third,  which  does  not  appear  from 
the  record  to  have  been  disposed  of.  Trial  by  a  jury ;  verdict 
for  plaintiflEs. 

Two  questions  are  raised.  1.  It  is  said  the  evidence  was 
insofBcient,  because  the  note  was  not  given  in  evidence.  The 
objection  is  not  well  taken.  The  answers  are  afSrmative. 
The  first  paragraph  admits  the  execution  of  the  note,  &c. 
2.  It  is  contended  that  it  was  erroneous  to  go  to  trial  with  an 
issue  of  law  undisposed  of.  If  a  demurrer  had  been  overruled 
to  the  answer,  and  issue  taken  upon  it,  such  ruling  would 
have  been  error;  for  the  paragraph  attempts  to  set  up,  as  a 
counter-claim,  damages  that  were  too  remote  to  be  so  set  up. 

Per  Gimam. — ^The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

Z.  Barbour  and  J.  D.  Rowland^  for  appellants. 

M.  M,  Ray  and  A.  Major^  for  appellees. 


■  <  ■  »  » 


Feost  and  Another  v,  Dodgb  and  Another. 

Where  a  judgment  is  regular,  it  cannot  be  set  aside  on  motion  for  any  other 
purpose,  than  to  let  in  a  defense  to  the  merits ;  and  the  nature  of  such 
defense  must  be  distinctly  stated  in  writing,  and  verified  by  affidavit 

It  is  not  enough  for  a  party  applying  to  have  a  judgment  set  aside,  to  allege 
that  he  was  unable  to  attend  and  make  his  defense,  without  showing  the 
nature,  or  cause,  of  such  inability. 

APPEAL  from  the  Howard  Circuit  Court.  Saturday, 

Davison,  J. — ^The  appellees,  who  were  the  plaintifis,  brought  -^*^*'"*^  ^• 
this  action  against  tlie  appellants,  who  were  the  defendants, 
upon  a  promissory  note  for  the  payment  of  $300.    On  the 
second  day  of  the  teim,  in  which  the  cause  was  set  for  trial, 
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Nov.  Tenn,  the  defendants  appeared  by  attorney,  and  having  been  ruled 
1q60.  to  answer,  their  appearance  was  withdrawn ;  when  they  were 
called  and  regularly  defaulted ;  and,  thereupon,  a  judgment, 
by  default,  was  rendered  against  them.  After  this,  on  the 
fifth  day  of  the  term,  William  Frosty  one  of  the  defendants, 
moved  to  set  aside  the  default,  upon  a  written  statement  of 
the  grounds  on  which  he  based  his  motion ;  but  the  motion 
was  overruled,  and  he  excepted.  The  statement  alleges  "  that 
he,  William^  is  the  principal  in  the  note,  that  after  its  execu- 
tion he  placed,  in  the  plaintiff'  hands,  a  no^e  on  Peter  Gaul- 
ter^  for  $20,  then  due;  which  they  agreed  to  collect,  and 
apply  the  amount  thereof,  as  a  credit,  on  the  note  in  suit ;  and 
he  is  informed,  and  believes  that  they  have  collected  said 
$20,  but  have  failed  in  giving  the  credit;  and  that  he,  Wil- 
liam^ is,  therefore,  entitled  to  an  oflf-set  against  the  principal 
and  interest  due  on  said  note.  That  he  was  unable  to  attend 
Court  and  make  defense  to  the  action,  until  yesterday,  when 
he  learned  that  judgment  by  default  had  been  entered  against 
him.  He  had  attorneys ;  but  they  had  misapprehended  the 
nature  of  his  defense."  This  statement  of  causes  is  not  veri- 
fied by  oath ;  and,  for  that  reason,  it  cannot  be  held  effective. 
Where,  as  in  this  instance,  the  judgment  is  regular,  it  can  not 
be  set  aside,  on  motion,  for  any  purpose,  other  than  to  let  in 
a  defense  to  the  merits.  And  the  rule  is,  that  the  grounds  of 
such  a  defense  must  be  distinctly  presented  to  the  Court,  in 
writing,  and  verified  by  affidavit.  1  Tidd's  Practice,  3  Am. 
Ed.  p.  567 ;  Porter  v.  Johnson^  2  How.  Miss.  736 ;  Fore  v. 
FoUom^  4  id.  282.  But  has  the  defendant  rendered  a  suflS- 
cient  excuse  for  failing  to  appear  and  plead  to  the  action  ?  It 
is  not  enough  to  say  that  "  he  was  unable  to  attend,"  without 
showing  the  nature  of  the  inability  which  prevented  his  at- 
tendance :  moreover,  his  attorneys  were  present,  and  it  was  his 
own  want  of  diligence,  if  they  were  uninstructed  as  to  the 
merits  of  his  defense.  We  perceive  no  error  in  the  ruling  of 
the  Court,  and  the  result  is,  the  judgment  must  be  affirmed. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  10  per  cent 
damages  and  costs. 

Brown  and  Vaile^  for  appellants. 

Harrison^  for  appellees. 
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V. 
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Collier  and  Another  v.  Connelly. 

A  married  woman  can  not  transfer  her  separate  personal  property  without 
the  consent  of  her  husband. 

It  is  not  necessary,  in  order  to  evidence  the  husband's  consent  to  the  transfer 
of  a  promissory  note,  the  separate  property  of  the  wife,  that  he  should  join 
in  the  indorsement ;  but  such  consent  may  be  shown  by  other  evidence. 

APPEAL  from  the  Putnam  Common  Pleas.  Saturday, 

Hanna,  J.— Suit  by  Connelly^  assignee,  on  a  promissory 
note,  which  is  averred  to  have  been  executed  to  Mary  Cook^ 
and  by  her  assigned  to  the  plaintiff.  The  copy  of  the  note  also 
purports  to  have  indorsed  thereon  the  name  of  Joseph  Cook. 
There  is  no  averment  showing  the  relation  which  he  sustained. 
One  pamgraph  of  the  answer  alleges,  that  at  the  time  of  the 
attempted  assignment,  said  Mary  was,  and  continued  to  be, 
a  married  woman ;  that  her  husband  should  have  joined,  &c., 
and  not  having  done  so,  that  he  and  said  Mary  should  have 
been  made  defendants.  Reply  to  this  paragraph.  1.  A  denial ; 
2.  That  Joseph  Cook^  the  husband  of  Mary^  concurred  and 
joined  in  said  assignment,  and  approved  the  same.  Trial  by 
the  Court.  Special  finding  of  facts,  and  general  finding  for 
plaintiff. 

It  is  specially  found,  that  at  the  date  of  the  assign- 
ment, namely,  February  7,  1850,  Mary  Cook  was  a  married 
woman.  That  her  husband,  Joseph^  was  present,  assented 
to,  and  concurred  in,  said  assignment,  but  did  not  indorse 
his  name  on  said  note  until  March  17,  1859 ;  that  the  note 
was  the  separate  property  of  said  Mary.  Tlie  trial  was  on 
March  21,  1869. 

As  it  has  heretofore  been  decided  that  the  wife  can  not 
transfer  her  personal  property  without  the  consent  of  her 
husband,  Scoit  v.  Scott^  13  Ind.  227;  Ruse  v.  Cohran^  10 
id.  105,  the  question  now  presented  is,  whether  that  consent 
is  here  properly  shown. 

It  is  contended  that  the  only  legal  mode  of  signifying  such 
consent  is  by  indorsement  on  the  note.  We  can  not  con- 
cur in  this  view.  By  the  statute,  the  title  to  her  separate 
property  is  in  the  wife,  in  certain  instances.    We  are  of 
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Kov.  Term,  opinion  that  she  can,  when  she  has  acted  in  pursuance  of  that 
1°^^'  statute,  transfer  that  title  to  another.  As  the  husband  does 
not,  under  the. statute,  possess  such  title  as  would  enable  him, 
by  indorsement,  to  transfer  the  legal  interest  in  such  note, 
there  can  be  no  utility  in  such  act,  except  to  evidence  his 
assent  to  the  disposal  of  the  note  by  the  wife.  It  appears  to 
us  that  other,  as  conclusive,  evidence  of  such  consent  could 
be  produced. 

TVe  are,  therefore,  of  opinion  that  the  &cts  pleaded,  and 
found  by  the  Court,  in  that  respect,  authorized  the  judgment. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  5  per  cent* 
damages  and  i^osts. 

A.  Doggy ^  for  appeUants. 

2?.  JK  Williawson^  for  appellee. 


Reese  and  Another  v,  Jabed. 


Saturday^ 
December  1. 


A,  employed  B.  to  build  a  house,  and  after  the  same  was  erected  and 
finished,  B,  sold  it  to  (7.,  and  moved  it  upon  his  land,  where  it  was  set 
upon  a  permanent  brick  foundation.  Suit  by  A  to  recover  possession  of 
the  house.    Judgment  for  the  plaintiff. 

HeMf  that  the  recovery  should  have  been  for  the  value  of  the  house  and  not 
the  house  itself,  and  as  the  jury  did  not  find  its  value,  this  Court  can  not 
correct  the  judgment 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Pebkins,  J. — ^The  facts  in  this  case  are  substantially  these : 
Jared  employed  Reese  to  erect  a  house  on  a  certain  lot  of 
ground,  and  was  to  pay  him  therefor  by  conveying  to  him  a 
certain  other  lot.     Reese  was  to  furnish  the  materials. 

Reese  built  the  house,  and  then  discovered  that  in  -the 
agreement  under  whicli  it  was  built,  there  were  mistakes  in 
the  numbers  of  the  lots  to  be  built  upon,  and  to  be  taken  in  pay- 
ment. Reese ^  apprehending  loss  to  himself,  and  with  a  view 
to  prevent  it,  sold,  while  yet  in  possession  thereof,  the  house 
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he  had  erected  for  Jared^  to  one  Sohmall^  and  moved  it  on  to  Not.  Term, 
a  lot  of  his,  placing  it  upon  a  permanent  brick  foundation.  1860. 

Jar^d  then  sued  Reese  and  Schmall^  not  for  the  value  of  the      Bbxse 
house,  but  to  recover  possession  of  the  specific  article :  the         ^' 
house  itself.    It  does  not  JEtppear  that  Schmall  was  aware  of 
die  &ct,'that  Reese  had  no  right  to  sell  and  remove  the  house. 

When  the  lumber,  out  of  which  the  house  in  question  was 
constructed  was  growing  in  the  tree,  it  was  real  estate. 
While  at  the  saw-mill,  in  the  log  and  lumber,  it  was  personal 
estate.  When  erected  into  a  house,  on  a  permanent  found- 
ation, on  Jared^e  lot,  it  became  real  estate  again.  When 
traveling  on  rollers  from  JareWe  to  SchmaWs  lot,  it  became,  a 
second  time,  personal  estate ;  and  when  fi^ed  on  a  permanent 
foundation  on  SchmaWs  lot,  it  returned  again  to  its  original 
character  of  real  estate.  Whose  real  estate?  Kent  lays 
down  that,  "  If  -4.  builds  a  house,  with  his  own  materials, 
upon  the  land  of  B,^  the  land,  said  Pothier^  is  the  principal 
subject,  and  the  other  is  but  accessary ;  for  the  land  can  sub- 
sist without  the  building,  but  the  building  can  not  subsist 
without  the  land  on  which  it  stands;  and,  therefore,  the 
owner  of  the  land  acquired,  by  right  of  accession,  the  property 
in  the  building.  It  is  the  same  thing,  if  A.  builds  a  house 
on  hifi  own  land  with  the  materials  of  another ;  for  the  prop- 
erty in  the  land  vests  the  property  in  the  building  by,  right  of 
accession,  and  the  owner  of  the  land  would  only  be  obliged 
(if  bound  to  answer  at  all)  to  answer  to  the  owner  of  tho 
materials  for  the  value  of  them."  2  Kent,  362.  He  farther 
says,  that  "  The  English  law  will  not  allow  one  man  to  gain 
a  title  to  tho  property  of  another  upon  the  principle  of  acces- 
sion, if  he  took  the  other's  property  willfully  as  a  trespasser." 
Td.  363.  According  to  the  above  quoted  authority,  the  re- 
covery in  this  case  should  have  been  the  value  of  the  house, 
not  the  house  itself;  and  as  the  jury,  in  their  verdict,  did  not 
find  the  value  of  the  house,  we  can  not  correct  the  judgment 
rendered,  for  want  of  data,  and  it  must  be  reversed. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  further  proceedings. 

C.  Baker  J  for  appellants. 

/.  (?.  Janes  and  J.  E.  Blyihe^  for  appellee. 
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Not.  Term, 
' —  ViBDEN  and  Another  v.  Ellsworth. 


VlRDBN 

Ellsworth  ^*  leased  certain  premises  to  B.^  and,  on  the  same  day,  C  signed  an  agree- 
ment, indorsed  on  the  back  of  the  leaise,  whereby  he  guarantied  the 
.  payment  of  the  rent,  as  stipulated,  in  case  of  non-payment  by  B.  Suit 
by  A,,  against  B,  and  C,  upon  the  lease  and  guaranty,  for  the  rent 

Heldf  that  the  undertaking  of  the  guarantor  was  distinct  from  that  of  the 
principal  and  collateral  thereto,  and  that  the  parties  were  improperly 
joined. 

Beldf  also,  that  notice  should  hare  been  given  to  the  guarantor,  Of  the 
default  of  his  principal,  within  a  reasonable  time  thereafter,  unless  fads 
existed  which  dispensed  with  such  notice. 

Saturday,  APPEAL  from  the  Tippecanoe  Common  Pleaa. 

Hanna,  J. — Ellsworth  sued  Ford  and  Virden^  upon  an 
instrument  in  writing,  executed  by  Ford^  for  the  paymeat  of 
rent,  and  a  guaranty  thereon  by  Virden. 

The  complaint  is  against  Ford^  upon  the  writing,  and 
avers  the  non-payment,  by  him,  of  rent  as  stipulated ;  and 
against  Virden^  upon  the  indorsement  thereon  signed  by 
him,  and  which,  it  is  averred,  was  executed  on  the  same 
day,  and  in  consideration  that  Ellsworth  would  deliver  pos- 
session of  the  premises  to  Ford^  and  is  in  these  words,  to  wit: 

"  For  value  received,  I  guaranty  the  payment  of  the  rent, 
as  stipulated  by  said  Ford^  in  case  of  non-payment,  by  him. 
August,  14, 1850." 

Separate  demurrers  were  filed,  by  the  defendants,  to  the 
complaint,  which  were  overruled.  It  is  insisted  that  there 
was  a  misjoinder  of  parties  and,  of  course,  of  actions,  and 
that  the  complaint  does  not  state  facts  suflScient,  &c. 

The  argument  is,  that  the  liability  of  Ford  was  primary, 
and  that  of  Virden,  secondary;  and,  therefore,  the  instru- 
ment not  being  negotiable,  they  could  not  be  joined ;  because 
there  was  no  joint  liability,  and  the  causes  of  action  show 
that  there  was  no  unity  of  interest,  2  R.  S.,  §  16,  p.  31; 
the  one  being  liable,  if  at  all,  as  lessee,  the  other,  as  guar- 
antor. 

We  are  of  opinion  that  the  parties  were  improperly  joined. 
The  undertaking,  or  contract,  of  the  guarantor  was  distinct 
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firom  that  of  the  principal,  and  collateral  thereto ;  and  his  Nov.  Term, 
liability  dependent  upon  a  contingency,  namely:   the  non-      I860. 
payment  of  rent  by  the  lessee.    Nelson  v.  Boynton^  3  Met.    Bunnell 
396 ;  Skelton  v.  Brewster,  8  Johns.  376.  ^^  ^-^^^^ 

For  this  reason  the  complaint  was  bad,  as  well  as  for  the  ftir- 
tber  reason,  that  there  is  no  special  averment  of  notice,  to  the 
guarantor,  of  the  non-payment  of  the  rent,  or  any  excuse 
shown  for  the  failure  to  give  such  notice,  or  aver  it-  This 
notice,  we  think,  should  have  been  given  in  a  reasonable 
time  after  the  breach  of  the  undertaking,  unless  &cts  existed 
which  dispensed  with  it  Smith  v.  Bainlridge,  6  Black£ 
12;  1  Par.  on  Con.  514;  2  id.  1T4. 

Per  Curiam. — ^The  judgment  is  reversed,  with  coste.  Cause 
remanded,  &c. 

O.  S.  Orth  and  J.  A.  Stein,  for  appellants. 

Wm.  C.  Wilson  and  Oeo.  Gardner  for  appeUee. 


^ » 


BmNNELL  and  Others  v.  The  State,  on  the  relation  of 

MuNsoK  and  Others. 

Id  a  suit  against  an  administrator  and  his  sureties,  on  bis  bond,  a  general 
judgment  is,  perbaps,  autborized  by  tbe  statute;  but  if  tbe  judgment 
should,  in  such  case,  be  entered  as  non-reploTiable  by  the  principal,  and 
repleviabie  by  the  sureties,  the  error  is  not  available  in  this  Court,  where 
no  motion  was  made,  in  the  Court  below,  to  correct  the  judgment 

APPEAL  from  the  Warren  Common  Pleas.  Satmday, 

Pkskins,  J. — Suit  upon  an  administration  bond,  against 
principal  and  sureties.    Judgment  for  plaintiff. 

Tlie  appellants  object,  that  the  judgment  is  not  sustained 
by  the  evidence,  and  that  it  is  irregular  in  point  of  form. 

1.  As  to  the  evidence.  The  following  is  the  bill  of  excep- 
tions: *'Be  it  remembered,  that  on  the  trial  of  the  above- 
entitled  cause,  the  following  was  all  the  evidence  given  to  the 
Vol.  XV.— 10 
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KoT.  Term,  Court.    The  plaintiff  gave  in  evidence,  four  several  bonds, 

I860,      copies  of  which  are  filed  with  the  complaint;  the  inventory, 

BunKSLL    accounts  current,  applications  for  sale  of  real  estate,  reports 

Tbr  sir  ^^  ®^®®  ^^  ^^^^  estate,  also,  the  sale-bill  of  personal  prop- 
erty of  the  said  estate,  and  the  judgokent  in  favor  of  the 
relator.  The  defendant  offered  in  evidence,  part  of  the  un- 
collected notes  for  the  purchase-money  of  real  estate  which 
was  sold  by  the  administrator,  Johf^  W.  Bunndly  apd  in  his 
posaesaion  at  his  decease,  and  also  some  notes  made  payable 
to  the  intestate,  which  remained  jincoUected,  in  the  hands  of 
said  administrator,  at  the  time  of  his  decease ;  which  was  all 
the  evidence  given  to  the  Court :  and,  thereupon,  the  Court 
found  generally,  against  all  the  defendants,  and  the  defend- 
ants moved  for  a  new  trial  and  filed  their  reasons  therefor, 
which  will  elsewhere  be  found ;  but  the  Court  overruled  the 
motion,  and  rendered  a  judgment  against  said  defendants,  to 
which  the  defendants  excepted,  and  pray  that  this,  their  bill 
of  exceptions,  may  be  signed  and  sealed  and  made  a  part  of 
the  record,  which  is  done." 

"Wm.  R.  Boyer,  C.  p.  Judge."  [seal.] 

It  is  very  manifest  that  this  bill  of  exceptions  does  not  con* 
tain  the  evidence.  In  another  part  of  the  record,  the  clerk 
copies  divers  papers  which,  he  says,  were  given  in  evidence, 
but  we  cannot  regard  his  statement.  He  can  not  thus  bind 
the  Court  and  parties. 

2.  As  to  the  form  of  the  judgment.  It  is  general  against 
the  principal  and  sureties.  It  is  claimed,  that  it  should  have 
been  non-repleviable,  as  to  the  principal,  and  repleviable,  as 
to  the  sureties.  Perhaps  2  R.  S.,  §  164,  p.  287,  construed  with 
§  429,  p.  133,  of  the  same  volume,  authorizes  the  judgment  as 
rendered ;  but,  if  they  do  not,  the  judgment  may  be  corrected 
below,  on  motion,  as  to  form.  The  point  has  not  been  pre- 
sented to  the  Common  Pleas. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  1  per  cent, 
damages  and  costs. 

J.  72.  M.  Bryant  and  T.  W.  F.  Bryant^  for  appellants. 

R.  A,  Chandler^  for  appellee. 
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Nov.  Term, 
CoppLB  V.  Helm.  1860. 

'p^m  Board 

APPEAL  from  the  Shelby  Common  Pleas.  op  Commis- 

Per  Curiam.— Suit  on  notes.    Answer  filed.    Fifth  para-  -^^^^^  ^ 
graph  thereof  rejected,  on  motion.    Upon  this  ruling  a  brief         y. 
is  presented.   We  can  not  say  whether  it  was  right  or  wrong,  WHKBLDoir. 
as  the  rejected  paragraph  is  not  before  ns  in  such  authentic  Saturday, 
form  as  to  enable  us  to  notice  it,  no  bill  of  exceptions  having  ^^cember  1. 
be^i  filed. 

The  judgment  is  afiSrmed,  with  5  per  cent,  damages  and 
costs. 

£en.  F.  Dame^  for  appellant 


it»-fc 


Tab  Boabd  of  Commissionebs  of  Degatub  County  tr. 

Whkeldon. 

Sait»  against  the  Board  of  Comimiasumera  of  Decatur  County^  hr  medical 
serrices  rendered  to  paupers  of  Washington  township  in  said  county.  The 
claim  was  presented  to  the  board  for  allowance,  but  was  rejected  on  the 
ground,  that  the  board  had  contracted  with,  and  appointed,  another  phy- 
sician to  attend  the  poor  of  said  township. 

Hdd^  that  under  1  R.  S.  1852,  $  10,  p.  102,  the  plaintiff  had  his  option, 
either  to  appeal  from  the  action  of  the  board,  or  to  bring  suit 

Eeldy  also,  that  as  the  complaint  avers  that  the  plaintiff  was  employed  by 
the  township  authorities,  having  conlfol  of  matters  connected  with  the 
poor,  it  was  sufficient  in  a  proceeding  before  a  justice. 

IMdf  also,  that  while  it  is,  perhaps,  the  duty  of  the  township  authorities  to 
provide  relief  for  those  in  temporary  need,  it  does  not  follow  that  they 
may  disregard  the  contracts  of  the  county  board,  and  employ  another 
person  to  attend  the  poor. 

APPEAL  from  the  Decatur  Common  Pleas.  ^f^^\. 

Hanna,  J. —  Wheeldon  sued  for  medical  services,  rendered  to 
paupers  between  December  9, 1854  and  March  15, 1855.  The 
suit  was  commenced  before  a  justice,  where  ho  had  judgment. 
Trial,  verdict,  and  judgment  for  plaintiff,  in  the  Common  Pleas* 
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Nov.  Term,       The  defendant,  in  the  Common  Pleas,  moved  to  dismiss  for 

IqoO.      want  of  a  suflScient  complaint,  which  was  overruled.     This 

The  Board  presents  the  firet  point.    The  complaint  shows,  that  the  claim 

MONER8*^op  ^^^^  upon  had  been  presented  to  the  county  board,  where  an 

Dkcatub  Co.  allowance  was  refused.     It  does  not  show,  that  WJieeldon  was 

Wh  kldon  ^°^P'^y®^3  ^y  ^^  county  authorities,  to  treat  the  poor;  nor 
does  it  negative  the  appointment  of  any  other,  for  that  ser- 
vice. It  is  insisted  that,  for  these  reasons,  it  is  insufficient  to 
base  an  action  upon. 

In  Gaston  v.  TTie  Boards  <&o,^  3  Ind.  497,  it  was  held 
that  the  refusal  of  the  board  to  allow  a  claim  similar  to 
this  was  such  action  as  could  be  appealed  from,  and  was  con- 
clusive, against  a  distinct  action,  brought  for  the  same  cause, 
if  not  appealed  from.  But  it  is  urged,  that  the  rule  of  deci- 
sion should  be  different,  under  1  R.  S.  1852,  §  10,  p.  102, 
which,  after  specifying  certain  cases  in  which  appeals  lie, 
provides,  that  *'If  a  claim  be  disallowed,  in  whole  or  in 
part,  the  claimant  may  appeal,  or,  at  his  option,  bring  an 
action  against  the  county." 

We  are  of  opinion  that,  under  this  statute,  the  plaintiff 
had  his  election  to  appeal  from  the  action  of  the  board  of 
commissioners  or  to  bring  suit. 

As  the  complaint  which  was  filed  before  the  justice,  avers 
that  the  plaintiff  was  employed  by  the  township  authorities, 
having  control  of  matters  connected  with  the  poor,  we  think 
it  was  sufficient,  especially  before  a  justice. 

The  evidence  shows,  that  the  plaintiff  was  employed  by  the 
township  trustees,  and  his  claim  for  service  allowed  by  the 
township  authorities ;  that  iie  service  was  to  persons,  by  such 
authorities,  considered  a  temporary  charge;  that  such  persons 
could  have  been,  but  were  not,  removed  to  the  county  asy- 
lum; that  they  were  inhabitants  of,  and  the  services  were 
rendered  in,  Washington  township;  that  by  order  of  the 
county  board,  and  under  a  contract  with  that  body,  Edwin 
Swim  was  eniployed  as  the  physician  to  attend  the  inmates 
of  the  county  asylum,  those  confined  in  jail,  and  the  paupers 
of  ^yashington  township ;  that  he  could  have  attended  those 
persons  treated  by  the  plaintiff,  if  he  had  been  called  upon 
BO  to  do;   that  the  township   trustees,  who  employed  the 
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plaintiff,  had  no  actual  knowledge  of  the  fact  of  such  appoint-  Nov.  Term, 
ment,  but  were  aware  that  Swim  was  attending  the  poor  at      1860. 


the  asylum.    It  further  appears,  that  the  order  of  the  county  the  Boabd 
board,  appointing  such  physician,  to  serve  as  such  from  June  ^'  Coioas- 

-«    -*  T-  ^o*,^  i»  11  1  .  BIONBBS    OP 

1853  to  June  1854  was  oi  record ;  that  these  services  were  Dbcatdb  Co. 
rendered  in  December  1854,  and  January  1855;  that  the         ^• 
order  made  at  the  June  term,  1854,  appointing  the  physician 
to  serve  as  such  until  June^  1855,  was  not  spread  of  record, 
until  after  these  services  were  rendered,  when  it  was  then 
entered,  nunc  pro  tunc. 

1  R.  S.,  §  8,  p.  101,  makes  it  the  special  duty  of  the 
county  board  to  "  Contract  with  one  or  more  skillful  physi- 
cians, having  knowledge  of  surgery,  to  attend  upon  all  prison- 
ers confined  in  jail,  or  paupers  in  the  county  asylum,  and  may 
also  contract  with  physicians  to  attend  upon  the  poor  gene- 
rally in  the  county ;  and  no  claim  of  a  physician  or  surgeon, 
for  such  services,  shall  be  allowed  by  such  board,  except  in 
pursuance  of  the  terms  of  such  contract." 

By  1  R.  S.,  §  24,  p.  405,  it  is  made  the  duty  of  the  overseers 
of  the  poor  to  grant  such  temporary  relief,  as  the  case  may 
require,  to  those  who  may  be  sick  or  in  distress,  without 
friends  or  money,  and  who  are  not  inhabitants  of  the  town- 
ship, &c.  Upon  this  section,  and  §  4,  p.  401  preceding  it, 
the  plaintiff  appears  to  rely.  The  last-quoted  section  makes 
it  the  duty  of  the  county  to  relieve  and  support  all  poor  per- 
sons lawfully  settled  therein. 

There  are  other  sections,  under  which  the  county  authori- 
ties are  authorized  to  erect  an  asylum  and  cause  paupers  of 
a  certain  description  to  be  removed  thereto. 

Conceding  that  it  is  the  duty  of  the  township  authorities  to 
see  that  relief  is  administered  to  those  in  temporary  need,  yet 
it  docs  not  follow  that,  therefore,  they  should  be  permitted  to 
disregard  the  contract  of  the  county  board,  with  a  physician, 
for  the  poor  of  the  township,  and  be  thereby  authorized  to 
procure  the  services  of  some  other. 

This  being  our  opinion  of  the  legal  duty  of  the  trustees,  the 
question  remaining  to  be  settled,  is  one  growing  out  of  the 
peculiar  facts  of  this  case,  namely:  whether  the  plaintiff 
herein  was  to  be  regarded  as  having  voluntarily  rendered  the 
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Nov.  Term,  serviceB  STied  for;  or,  whether  the  employment  was  such  as 
I860,     to  authorize  him  to  maintain  the  a^cm. 

Ihe  instruction  giren  by  the  Oonrt  to  the  jury,  was  not  in 
consonance  widi  this  opinion  of  the  legal  right  of  the  trustees 
to  employ  medical  aid,  and  may,  therefore,  have  misled  &e 
jury  in  coming  to  a  conclusion,"  upon  the  evidence  before 
them,  upon  the  proposition  last  above  stated. 

jP^r  Gwriam. — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

J.  8.  Scohey  and  0.  B.  Hord^  for  appellants. 

J.  Oavifi^  for  appellee. 


COHWELL, 
.    V. 

Tows  OF 

COKVESS- 
VILLE. 


•♦• 


15  ISH 
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CoNWBLL,  PsESmENT  OF  THE  BaNK   OF   CoimEBSVILLB  V.  ThB 

President  and  Trustees  of  the  Town  of  Connersville. 

In  Sqftemberf  1854,  The  Hhistees  of  the  Town  of  CormerwiUe,  assessed 
against  ConweU,  President,  ^c,  for  taxation,  the  entire  capital  stock  of 
the  bank.     Suit  against  the  bank  to  collect  the  tax. 

Mdd,  that  the  stock  in  question  was  the  property  of  the  individual  stock- 
holders, and  not,  in  any  sense,  the  property  of  the  corporation. 

Held,  also,  that  the  corporation  was  liable  to  be  taxed  for  corporate  property 
only,  and  the  individual  corporators  for  the  shares  of  stock  held  by  them, 
in  the  counties  where  they  respectively  resided 

Edd,  also,  that  in  the  absence  of  an  express  statute,  the  individual  stock- 
holders would  be,  alone,  liable  to  be  taxed  for  their  shares  of  railroad 
stock. 

Eeid,  also,  that,  as  a  general  rule,  corporation  stocks,  as  other  personal  prop- 
erty, are  taxable,  under  our  statute,  to  the  individual  owners,  in  the  coun- 
ties in  which  they  severally  reside. 


Monday, 
Decembers. 


APPEAL  from  the  Fayette  Circuit  Court. 

Davison,  J. — ^The  appellees,  who  were  the  plaintiffi,  sued 
Conwell^  as  President  of  the  Bank  erf  Connersville^  to  re- 
cover a  tax  levied  on  certain  real  and  personal  property,  situ- 
ate within  the  corporate  limits  of  said  town,  and  alleged  to 


OF  THE  STATE  OF  INDIANA. 


161 


GOKWKLL, 
V. 

Town  op 

GONNERS- 
VILLE. 


be  taxable  as  the  property  of  the  bank.    The  Court  tried  the  Nov,  Term, 
ifisues,  and  found  for  the  plaintiffi.    New  trial  refused,  and      1860> 
judgment. 

The  record  presents  these  facts.  The  Bank  of  Connera- 
ville  is  located,  and  transacts  her  business  ia  the  town  of 
GonnersviUe*  In  September^  1864,  the  trustees  of  the  town 
designated  what  property  should  be  taxed  for  town  purposes. 
Among  which,  so  designated,  was  all  the  real  estate  within 
the  corporation,  and  also,  all  the  personal  property  therein 
situated,  including  ^'  Indiana  stocks,  stocks  of  the  United 
&atee^  and  all  hank  atocks.^^  And  the  corporation  assessor 
having  made  his  return,  they,  the  trustees,  fixed  the  rate  of 
taxation,  and  proceeded  to  correct  the  assessments.  In  the 
assessment-roll,  returned  by  the  assessor,  real  estate,  valued 
at  $6,500,  wad  assessed  to  the  bank ;  and  her  capital  stock, 
valued  at  $387,100,  was  assessed  to  its  owners,  the  stock- 
holders in  the  bank,  as  follows:  Wells  E.  Lawrence^  $8,000; 
Wm.  Phelps,  $600 ;  John  D.  Park,  $192,600 ;  and  Benjamin 
jK  Sanford,  $181,400.  This  assessment,  having  been  examin- 
ed by  the  trustees,  was,  by  their  order,  amended  and  changed 
so  as  to  charge  the  bank,  instead  of  the  stockholders,  with 
the  $387,100,  the  aggregate  amount  of  said  capital  stock. 
Pursuant  to  this  change  in  the  assessment-roll,  the  corpora- 
tion collector,  at  the  proper  time,  demanded  of  the  bank  the 
entire  amount  of  tax  levied  on  the  above  real  and  personal 
property.  Upon  the  demand,  thus  made,  the  bank  paid  $22 
and  75  cents,  the  taxes  levied  on  the  real  estate;  but  sh^  re- 
fused payment  of  the  tax  upon  the  capital  stock.  In  view 
of  these  facts,  the  question  arises,  was  the  bank  rightfully 
charged  widi  the  tax  on  the  capital  stock  ?  It  is  conceded, 
that  the  trustees  were  authorized  to  levy  a  tax  on  bank  stock ; 
but  contended  that,  in  this  instance,  the  stock  belonged  to  the 
stockholders  as  their  several  property,  and  that  they  were, 
therefore,  severally  liable  for  the  respective  amounts  of  tax 
thereon  assessed. 

That  the  stock  in  question,  was  the  property  of  the  stock- 
holders, and  not  the  property  of  the  corporation,  is  a  propo- 
sition that  seems  to  admit  of  no  doubt ;  they  can  sell  and 
dispose  of  it  as  other  property,  and  it  is  subject  to  execution 
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Nov.  Term,  for  their  individual  liabilities.  Hence,  it  can  not,  in  any 
1860.  sense,  be  deemed  the  property  of  the  bank,  as  a  corporation. 
Page  We  are,  therefore,  unable  to  perceive  any  legitimate  rule  of 
T     ^'  taxation  that  would  authorize   the  assessment  of  this  tax 

against  the  bank.  Salem  Iron  Co.  v.  The  Inhahitanis  of 
Danvers^  10  Mass,  516;  Ameshury  Manufacturing  Co.  v. 
The  Inhabitants  of  Ameshury^  17  id.  461 ;  The  Boston 
Water  Co.  v.  City  of  Boston,  9  Met.  199;  The  State  of  Ohio 
v.  The  Franldin  Bank,  10  Ohio,  91.  These  authorities  fully 
sustain  the  position  that,  though  a  corporation  may  be  taxable 
for  its  corporate  property,  the  individual  corporators,  for  their 
several  shares  of  stock,  are  liable  to  be  taxed  in  the  counties 
where  they  reside.  It  is  true,  we  have  decided  that  stocks  in 
railroad  companies,  are  taxable  to  the  corporations.  The 
State  V.  Hamilton,  5  Ind.  310.  But  that  decision  is  based 
upon  a  statute,  which  expressly  requires  that  mode  of  taxation 
to  be  applied  to  that  class  of  corporations.  1  K.  S.,  ^  32,  p.  113* 
In  the  absence  of  this  statute,  it  is  quite  evident,  that  the  indi- 
vidual stockholders  would  be,  alone,  liable  to  be  taxed  for  their 
shares  of  railroad  stock.  It  may,  therefore,  be  assumed,  as  a 
general  rule,  to  which  the  present  case  is  not  an  exception,  that 
corporation  stocks,  as  other  personal  property,  are  taxable, 
under  our  statutes,  to  the  respective  owners,  in  the  counties  in 
which  they  severally  reside,  and  not  as  corporate  property. 
The  Bank,  &c.  v.  The  City  of  New  Albany,  11  Ind.  139; 
The  City  of  Evansville  v.  Ball,  14  id.  27. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

N.  Trusler  and  G.  Trualer,  for  appellant. 

Parker  and  Mcintosh,  James  Perry  and  Jno.  S.  Beid^  for 
appellees. 


•  *#  m   > 


Page  v.  Lashley. 

It  ifl  the  general  rule  that  the  covenants  in  a  deed  can  not  be  controlled,  in 
their  legal  effect,  by  evidence  of  cotemporaneous  parol  agreements ;  but 
an  independent  parol  agreement,  disconnected  with  the  written  contract. 
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may,  in  some  cases,  be  made  cotemporaneously  with,  and  in  all  cases  Not.  Tenn, 
after,  the  written  contract  I860. 

Where  huid  is  conveyed  with  full  covenants,  but  is,  at  the  time,  in  possession        r 
of  a  tenant,  a  parol  agreement  to  accept  the  deed,  and  the  tenant's  posses-  ^ 

sion  as  the  possession  of  the  purchaser,  is  valid ;  and  such  an  agreement     LabhleTi 
will  be  inferred,  nothing  appearing  to  the  contrary,  where  the  purchaser 
has  full  knowledge  of  the  tenancy,  and  the  rights  of  the  tenant. 

In  such  cases^  the  vendor  is  entitled  to  all  rent  past  due  at  the  time  of  sale, 
and  the  vendee  to  all  that  &Ils  due  afterward. 

APPEAL  from  the  Randolph  Oommon  Pleas.  Monday, 

Pebkinb,  J. — Suit  upon  a  note.  The  note  was  given  for 
the  purchase  money  of  a  tract  of  land.  The  land  was  con- 
veyed on  September  3,  by  a  warranty  deed.  It  was,  at  the 
time,  under  lease  for  one  year,  whicli  did  not  expire  till 
March  1,  next  ensuing.  The  rent,  for  the  year,  was  an  entire 
sum  of  ^120.  Before  buying,  the  purchaser  went  to  the 
lessee,  who  was  in  possession,  and  ascertained  the  character 
and  duration  of  his  lease,  and  was  fully  advised  of  the  same 
when  he  purchased  and  took  his  deed. 

Lashley^  the  seUer  of  the  land,  collected  the  rent  for  the 
whole  year  from  the  tenant,  who  occupied  for  the  period  of  his 
lease.  Page^  the  buyer,  claimed  to  set-off,  and  to  recoup  the 
amount,  $120,  in  this  suit  against  him,  upon  the  note  for  the 
purchase  money.    The  Court  allowed  about  $50  of  that  sum. 

It  is  the  general  rule  of  law,  that  the  covenants  in  a  deed 
can  not  be  controlled,  in  their  legal  effect,  by  evidence  of  co- 
temporaneous  parol  agreements.  This  rule  was  applied  in 
Chapman  v.  Long^  10  Ind.  465,  where  it  was  held,  that  a 
parol  reservation,  at  the  time  of  the  sale  of  the  land,  of  the 
growing  crops,  by  the  seller,  could  not  legally  be  proved. 

But  an  independent  parol  agreement,  or  branch  of  one, 
disconnected  with  that  embodied  in  the  written,  may,  in  some 
cases,  be  made  cotemporaneously  with  the  written,  and  in 
all  cases  after  it,  and  be  enforced.  2  Phillipp's  Ev.  696,  note, 
507;  1  Greenleaf,  §  284,  a.  Thus,  it  has  been  held,  that 
where  a  deed  is  made  with  covenants  against  encumbrances, 
it  may  be  proved  that,  at  the  time,  or  afterward,  the  pur- 
chaser agreed,  by  parol,  to  assume  and  pay  an  encumbrance, 
as  a  part  of  the  purchase  money.    Allen  v.  Lee^  1  Ind.  58, 
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Not.  Tem,  as  explained  in  Meiler  ▼.  H%<at^  8  id.  171.    See,  also,  Q9h 
1860.      son  V.  Ellet.  13  Ind.  124;   Wainscott  v.  Silvers,  id.  497. 


*— ^^iM* 


PATTtftflON  So,  it  has  been  held,  that  where  land  is  conveyed  with  fall 
Gufldv  covenants,  but  the  land  is,  at  the  time,  in  possession  of  a  ten- 
ant, a  parol  agreement  may  be  valid  to  accept  the  deed,  and 
the  tenant's  possession,  as  the  possession  of  the  purchaser. 
This  is  because  the  law  allows  the  assignment  of  a  tenant 
without  an  attornment  by  him.  Lindley  v.  Dahin^  13  Ind. 
388.  And  such  an  agreement  will  be  inferred,  nothing  ap- 
pearing to  the  contrary,  where  the  purchaser,  at  the  time  he 
accepts  the  deed,  has  full  knowledge  of  the  tenancy  and  the 
rights  of  the  tenant.  Ibid.  Parol  evidence  may,  also,  some- 
times be  given  to  rebut  an  equity.    1  Qreenl.  §  296. 

This  case,  at  bar,  falls  within  Lindley  v.  Dakin,  supra. 

But  what  are  the  rights,  in  such  cases,  of  the  seller  and 
purchaser,  as  to  rents  f  Tlie  seller  is  entitled  to  all  rents  past 
due  at  the  time  of  Bale ;  the  purchaser,  to  all  that  &11  doe 
afterward.  Taylor's  Land,  and  Ten.  293.  This  is  the  rule 
of  law,  where  there  is  no  different  understanding  entered 
into  by  the  parties.  Tested  by  this  rule,  it  would  seem  that 
the  defendant  was  entitled  to  all  the  rent  for  the  year,  in  the 
judgment  below. 

Per  Curiam.^— The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

S,  Colgrove^  for  appellant. 

W,  A,  Pede  and  T.  M.  Brown^  for  appellee. 


»« ■>  *»» » 


Patteeson  v.  Gbbgq  and  Another. 


Monday, 
Decenjier  3. 


APPEAL  from  the  Lake  Common  Pleas. 
Per  Curiam, — ^This  case  must  be  affirmed,  on  the  authority 
of  Harvey  v.  Dakin^  12  Ind.  481. 

Judgment  affirmed,  with  5  per  cent,  damages  and  costs. 
A,  McDonald^  for  appellant. 
James  Bradley^  for  appellees. 
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N07.  Term, 
Dbapes  and  Another  v.  Vanhoen.  I860* 


Smt  to  set  aside  a  sherifiT^B  sale  of  real  estate,  the  purchaser  and  the  sheriff  y. 

faeing  joined  as  defendants.     On  the  trial,  the  purchaser  o&red  the  sheriff     Vauwobk. 

m  m  witDfess  to  prove  the  steps  taken  by  him  an  the  sale  of  the  property, 

bot  tlie  testimony  vna  t secluded. 
AM,  that  a  the  sheriff  was  a  proper  party  defendant,  he  might  hare  been  ^ 

suljected  to  a  joint  judgment  with  the  purchaser,  for  costs,  and  henoe 

might  have  been  excluded  as  a  witness. 
But  held,  that  the  sheriff  was  not  a  proper  party  defendant,  and  that  his 

name  might,  on  the  trial,  have  been  stricken  out  on  motion,  and  he  pro- 

dooed  as  a  witness  hr  the  purchaser. 

APPEAL  fix)m  the  Blackford  Circuit  Court.  M<mday, 

FteKiKs,  J.-^D^aper  obtained  a  judgment  a^ainBt  Van-  -^^ow"^  3* 
horn^  and  procured  an  execution  to  issue  thereon,  which  was 
placed  in  the  hands  of  David  M,  Mercer^  sheriff,  who,  by 
virtae  of  it,  sold  a  piece  of  Vanhoni^s  land.  Draper  waa 
the  buyer ;  the  sheriff  made  him  a  deed,  and  he  took  pos« 
sesaion. 

This  suit  was  prosecuted  to  vacate  that  sale  and  deed,  and 
recover  back  possession.  The  sheriff  was  made  a  defendant, 
with  Draper.  On  the  trial,  Draper  offered  the  sheriff,  his 
co-defendant,  as  a  witness  to  prove  the  steps  taken  in  selling 
the  property,  but  the  Court  refused  to  hear  him  testify. 

The  questions  in  the  cause  all  resolve  themselves  into  this ; 
was  Mercer^  the  sherifi^  a  proper  party  to  the  suit  ?  for  if  he 
was,  he  might  be  subjected  to  a  joint  judgment  with  Draper^ 
for  costs,  and,  hence,  might  be  excluded  as  a  witness. 

We  have  not  been  able  to  discover  any  reason  why  he  was 
made  a  party.  He  had  no  interest  in  the  contract  of  sale. 
The  title  to  the  land  in  question  was  in  Draper.  If  the  sale 
was  set  aside,  it  was  liis  loss  of  property  ;  if  it  was  confirmed, 
it  was  his  gain.  It  may  be  said,  that  the  sheriff  might  be 
taxed  with  the  costs,  if  in  fiiult  at  the  sale.  If  he  still  remained 
in  oflSce,  he  might,  as  an  ofiicer  of  the  Court,  be  thus  taxed 
on  notice,  without  being  made  a  party  to  the  suit ;  and  whether 
in,  or  out,  of  oflBce  he  might  be  liable  on  his  bond. 

If  the  proceeding  to  set  aside  the  sale  did  not  take  place  till 
after  the  acting  sheriff  had  gone  out  of  office,  it  would  hardly 
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^Tiipn™'  ^^  conteoded  that  he,  as  ex-eheriff,  should  be  made  a  defend- 
1°60.      ^jjij .  ^Yien  why  should  he  while  yet  in  office  ? 

Had  the  action  been,  as  it  certainly  might  have  been,  one  to 
recover  the  possession  of  real  estate,  analogous  to  ejectment, 
the  sheriff  would  hardly  have  been  made  a  party.  We  think 
he  was  not  a  proper  party  in  this  suit.  The  sheriff,  then,  not 
being  a  proper  party.  Draper  had  an  interest  in  having  his 
name  erased  from  the  record,  as  such,  because  he  needed 
him  for  a  witness.  How  was  he  to  get  rid  of  him  as  a 
party  ? 

It  has  been  held,  in  JVew  York^  "  that  the  mere  joinder  of 
too  many  defendants,  is  not  a  ground  of  demurrer  by  any 
one  of  them,  against  whom  the  complaint  sets  forth  a  good 
cause  of  action ;"  Voorhies'  Code,  p.  197,  6  Ed.;  but  that 
such  improper  joinder  may  be  taken  advantage  of  at  the  trial. 
Ibid.  This  rule,  however,  it  should  be  observed,  does  not 
apply  to  an  improper  joinder  of  husband  and  wife,  as  plain- 
ft&,  as  they  are  incapable  of  several  judgments  at  the  trial, 
and  must  recover  jointly,  if  at  all,  according  to  the  Nevj 
York  practice.    Ibid. 

Draper^  then,  might  have  had  the  name  of  Mercer  stricken 
out,  as  a  defendant,  at  the  trial,  and  produced  him  as  a  wit- 
ness. This,  in  substance,  he  claimed,  and  his  claim  was  erro- 
neously denied. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Walter  March^  for  appellants. 

J.  Brownlee^  A.  Steele  and  H.  D.  Thompson^  for  appeUee. 


■    •! 


WnrrE  and  Another  v.  Jaoeson. 

Where  the  evidence,  as  in  this  case,  justifies  the  yerdict  of  the  jury,  this 
Court  will  not  inquire  whether,  or  not,  the  instructions  complained  of  are, 
M  abstract  questions  of  kw,  correct 


OF  THE  STATE  OF    INDIANA.  157 

APPEAL  from  the  Henry  Common  Pleas.  Nov.  Term, 

Hanna,  J. — Jackson  sued  the  appellants,  before  a  justice      I°60. 

of  the  peace,  on  the  following  writing,  viz :  White 

-August  8,  1857."        ,^^^^ 

"  Received,  of  Alfred  JdcTcBon^  eighty-five  bushels  and  four 

pounds  of  wheat  on  deposit."    (Signed)  *'  White  <&  BurrisP    Monday, 

December  Z, 
The  complaint  averred  that  the  defendants  "  failed  to  pay 

or  deliver  thirty  bushels  and  four  pounds  of  wheat,  the  balance 

of  said  "  specified  amount.    The  plaintiff  demanded  judgment 

for  $31 ;  and  recovered  before  the  justice,  and  on  appeal,  $21 

and  50  cents. 

The  first  error  assigned,  is  upon  the  refiisal  of  the  Court  to 
dismiss  for  want  of  a  sufiicient  complaint.  We  think  the 
latter  part  of  the  complaint  makes  it  sufficient,  under  the 
statute  and  the  practice  which  has  maintained  in  regard  to 
suits  instituted  before  a  justice. 

The  second  and  third  errors,  are  based  upon  the  rulings  of 
the  Court,  in  reference  to  instructions  given,  and  refused. 

The  questions  involved,  arise  upon  the  construction  to  be 

given  to  the  contract  between  the  parties,  as  shown  by  the 

writing  sued  upon,  and  a  receipt  given  in  evidence  by  the 

defendants,  as  follows : 

<^  Ogden,  August  12, 1857." 

*^  Received,  of  J.  Jackson^  for  White  dk  Burris^  $55,  on 
wheat  in  store  at  White's  Mill^  to  be  sold  at  any  time  that  he 
may  see  fit,  so  it  is  between  this  and  harvest  next." 

(Signed)  ^^  Alfred  JacksonP 

Upon  the  point  made  in  the  brief,  the  purport  of  the  instruc- 
tion given  was,  that  the  writing  sued  upon,  and  the  receipt  of 
August  12,  were  parts  of,  and  constituted  but  one  agreement, 
and  amounted  to  a  sale  of  the  wheat ;  and,  therefore,  the 
plaintiff  could  demand  and  recover  the  market  price  of  the 
wheat  at  the  time  of  the  sale ;  and,  if  the  demand  was  for  a 
g;reater  sum,  it  was  good  for  the  market  price. 

The  instruction  refused  was  to  the  effect,  that  if  the  demand 
was  for  a  certain,  and  gi-eater  price  per  bushel  than  the  market 
price  on  that  day,  the  defendant  would  not  be  bound  by  the 
demand,  if  the  price  of  wheat  declined. 

The  appeUants  insist  that  the  Court  erred  in  giving,  and 
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Hov.  T«m,  refusing  these  instructions.  The  record  does  not  purport  to 
-^^^'  contain  all  the  evidence ;  but  so  far  as  it  is  in  the  record,  it 
strongly  tends  to  prove  a  sale  to  appellants,  on  August  12; 
that  is,  if  John  Jackson  was  their  agent.  He  testified,  that 
about  that  time,  plaintiff  surrendered  to  him  the  receipt  sued 
on,  and  received  $55  on  the  wheat,  and  told  him  he  would 
close  out  the  lot ;  that  be  was  the  agent  for  the  purchase  of 
wheat  That  on  Augxisi  12,  wheat  was  worth  91  per  bushel^ 
that  on  the  23d,  he  offered  the  receipt  to  defendants,  and  de- 
manded the  money  to  pay  the  balance  on  the  wheat^  at  $1 
per  bushel.  Other  witnesses  testified,  that  wheat  was  worth 
but  90,  or  95,  cents  per  bushel  on  the  23d. 

It  appears  to  ujs  that  it  is  not  material  whether  the  abstract 
proposition,  advanced  in  either  the  one  or  the  other  of  these 
instructions,  is  correct,  or  not ;  as  the  surrender  of  the  receipt, 
acknowledging  the  deposit  of  the  wheat,  to,  and  tihe  accept- 
ance by,  one  who  was  a  general  agent  for  the  purchase  of 
wheat,  and  who  had  made  the  agreement  by  which  this  par- 
ticular lot  was  deposited,  and  the  statement  to  him  that  plain- 
tiff would  close  out  the  lot,  at  the  then  current  price,  was, 
taken  in  connection  with  the  preceding  circumstances,  a  sale 
of  th^  wheat,  thus  in  store.  As  the  amount  of  the  judgment 
is  less  than  the  price  of  wheat  at  that  time  would  have  justified 
the  jury  in  finding  for  the  plaintiff,  we  can  not  disturb  it. 

Per  Curiam. — ^The  judgment  is  afiEirmed,  with  6  per  cent 
damages  and  costs. 

MeUeit  and  Martindale^  for  appellants. 

James  Brown,  for  appellee. 


►♦-•- 


Johnson  v.  Snidkb. 


Monday, 
December  1 


APPEAL  from  the  While  Common  Pleas. 
Per  Curiam, — Appellant's  counsel  says: 
"Tlie  first  judgment  rendered  by  the  Court  was  set  aside, 
on  the  application  of  the  defendant  below,  and  at  the  succeed- 


T. 
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ing  term  of  the  Oourt  another  trial  was  had,  and  the  jadg-  ^o^*  '^^nn, 
voBtki  reduced,  $200.    This  judgment,  rendered  on  the  aeoond      1^60. 
trial,  unis  afterward  set  aside  by  the  Court;  and  this  is  the 
ohief  error  complained  of.'' 

We  have  search^  the  record,  in  vain,  for  the  entxy  of  any 
BQch  judgment. 

The  judgment  finally  rendered,  is  affirmed,  with  1  per 
cent  damages  and  costs. 

6.  0,  JBeAnij  for  appellant. 

K  W.  Chase  and  J.  A,  Wilstaohj  for  appellee. 


•  m^^^m  » 


Pbck  v.  Yankibk. 

Where  leave  is  given  by  the  Court  to  file  a  bill  of  ezoeptions  after  the  tenn, 

the  record  most  show  that  it  was  filed  within  the  time  limited. 
A  bill  of  exceptions  is  no  part  of  the  record,  unless  the  record  shows  when 

it  was  filed. 

APPEAL  from  the  Za  Change  Circuit  Court.  d^J^aIt  3 

Datisov,  J. — ^This  was  an  action,  by  the  appellee,  who  was 
the  plaintifi^  against  Peck^  to  enjoin  proceedings  upon  a  writ 
of  execution.  There  was  a  verdict  for  the  plaintiff;  upon 
which  the  Court,  over  a  motion  for  a  new  trial,  r^idered 
judgment. 

The  record  shows  that  the  cause  was  tried  on  April^  16, 
1857.  And  that  the  Court,  a  new  trial  having  been  re- 
fused, granted  the  defendant  leave  to  file  a  bill  of  exceptions, 
within  thirty  days.  There  is,  in  form,  a  bill  of  exceptions  set 
out  in  the  record ;  but  it  does  not  appear  when  it  was  filed. 
And,  for  that  reason,  the  appellee  moves  the  Court  to  strike  it 
from  the  record.  The  code  provides:  " That  the  party  object- 
ing to  a  decision,  must  except  at  the  time  it  is  made ;  but  time 
may  be  given  to  reduce  the  exception  to  writing,  but  not  be- 
yond the  term,  unless  by  special  leave  of  the  Court."  2  R.  S., 
§  343,  p.  115.  In  this  instance,  the  leave,  evidently,  extended 
^'  beyond  the  term,"  and  it  seems  to  us,  that  the  record  ought 
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Nov.  Term,  to  show  that  the  bill  of  exceptions  was  filed  within  the  pre- 
1860.  scribed  time.  12  Ind.  380.  We  are  inclined  to  hold,  that  a 
WooDBEBRT  bill  of  exccptions  is  no  part  of  the  record,  unless  the  record 
shows  when  it  was  filed.  Xitchen  v.  Moye^  17  Ala.  143 ; 
Haden  v.  Brown^  22  id.  572.  The  appellee's  motion  must 
be  sustained;  and  the  result  is,  there  is  no  error  in  the 
record. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 
J.  M.  Flagg^  for  appellant. 
R.  Parrett^  for  appellee. 


<  m%m  i 


Monday, 
Decetnher  3. 


Hunt  and  Others  v.  Standast  and  Others. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — ^This  case  is  in  all  respects  similar  to  the 
case  of  Hunt  et  al.  y.  Standart  et  al.^  at  the  present  term. 
Ante,  p.  33.  Hence,  the  judgment  herein,  for  the  reasons 
given  in  that  case,  is  affirmed,  with  costs,  as  to  Sunt  and 
Andereons^  the  makers  of  the  note  in  suit,  and  as  to  the  other 
defendants,  it  is  reversed,  with  costs  made  against  them. 
Cause  remanded. 

itr.  B.  Taylor^  for  appellants. 


i»  • 


WooDBKBEY  V.  DuvALL  and  Another. 


A  &ther  procured  certain  real  estate  to  be  conveyed  to  his  son,  who,  in  coBi- 
sideration  of  such  conveyance,  entered  into  an  agreement  in  writing,  not 
under  seal,  to  maintain  the  father,  during  his  life,  and  to  pay  certain  sums 
to  his  brothers  and  sisters ;  and,  to  secure  the  performance  of  said  agree- 
ment, executed  a  mortgage  on  the  land.  Afterward,  the  son  conveyed  the 
land  to  jD.,  and  the  fiither,  as  an  inducement  to  such  purchase,  entered 
into  an  agreement,  in  writing,  with  the  son  to  receive  a  given  sum,  to  be 
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paid  by  a  certain  time,  in  discharge  of  the  agreement  for  his  maintainanoe ;    Not.  Term, 
and  jD.  agreed,  in  writing,  with  the  son,  to  pay  the  amoant  named,  and  actu-       1 860. 
ally  paid  a  portion  of  it,  but  £uled  to  pay  the  whole  amoant  by  the  day  "TZ 
named.     Suit  by  the  father  to  reooyer  the  land,  or  to  have  the  same  y^ 

charged  with  his  maintainance.  Duyall. 

Bdd,  that  Uie  time  agreed  upon  for  the  payment  of  the  sum  agreed  to  be 
taken  in  dischai^  of  the  contract  for  maintainance,  was  not  made,  or 
regarded  by  the  parties,  as  of  the  essence  of  the  contract. 

EeH  also,  that  though  the  agreement  of  D,,  was  not,  in  terms,  a  contract  with 
the  lather,  yet  it  was  for  his  benefit,  and  could  have  been  enforced  by  him, 
and  constituted  a  good  consideration  for  the  release  of  the  contract  for 
maintainance. 

Eeld,  also,  that^  as  the  contract  for  maintainance  was  not  under  seal,  nor  a 
oonveyance  of  lands  or  any  interest  therein,  it  could,  therefore,  be  dischaiiged 
or  modified  by  an  agreement  not  under  seaL 

EeU,  also,  that  a  breach  of  all  the  terms  of  the  contract  of  maintainance, 
could  not  have  occurred  until  the  death  of  the  father,  and  as,  after  partial 
breach,  a  new  contract  was  made  and  money  received  upon  it,  the  &ther 
could  not  disregard  or  annul  it,  without  having  tendered  the  money 
received  upon  it. 

APPEAL  from  the  Randolph  Circuit  Court.  lionday, 

Hakna,  J. — The  appellant  was  the  plaintiff  below,  and  recov- 
ered a  judgment  for  some  $400,  with  an  order  that  the  same 
be  made  out  of  certain  lands,  if  not  paid,  &c. 

The  complaint  contained  averments,  that  the  land  was  pur- 
chased and  held  by  appellant  by  title  bond ;  that  he  contracted 
the  same  to  his  son,  who,  as  the  consideration  therefor,  was 
to  support  him,  and  to  paj  certain  of  his  brothers  and  sisters 
named  sums ;  that  appellant  caused  his  vendor,  Heltzd^  to 
convey  directly  to  his  son,  William  B.,  who  executed  a  mort- 
gsige  on  the  same  land  to  appellant,  to  secure  the  perfbrmance 
of  said  agreement ;  that  his  son  failed  to  perform,  and  sold 
and  conveyed  said  land  to  said  DuvaU^  who  had  notice  of 
said  agreement,  and  who  had  not  performed,  &c 

There  was  a  specific  prayer,  asking  that  the  '^  estate  be 
declared  forfeited,  and  that  the  appellant  be  permitted  to 
re-enter  and  possess  the  same,''  &c.,  or  that  '^  the  same  be 
charged  with  the  fulfillment  of  said  agreement" 

A  demurrer  was  sustained  to  that  part  asking  a  forfeiture* 
The  defense  set  up,  was,  tliat  the  contract  for  maintain- 
ance, &e.,  was  abandoned,  and  one  substituted,  by  whiek 
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Nov.  Term,  the  appellant  was  to  receive  $500,  in  lieu  of  said  maintain- 
1860.     ance,  &c. 

WooDBERRT  It  wRfl  found  by  the  Court,  that  as  an  inducement  to  Duvall 
DuvALL.  ^  purchase  said  land,  appellant  agreed  with  his  son,  and 
executed  a  writing  to  that  effect,  to  take  $500,  by  a  certain 
day,  in  lieu  of  said  maintainance ;  and  that  Duvall^  with  the 
approbation  of  appellant,  executed  his  writing  to  the  son  of 
appellant,  promising  to  pay  said  $500,  the  same  being  in  dis- 
charge of  so  much  of  the  purchase  money ;  that  under  the  direc- 
tions of  appcUant,  Duvall  had  paid  $160  of  said  sum.  It 
is  found  that  other  sums  of  said  purchase  money  were  paid. 
It  was  not  found  that  said  $500  were  paid  at  the  time  agreed 
upon,  nor  does  the  evidence  show  that  fact. 

It  is  insisted  that  the  facts  in  this  case  show,  that  the  con- 
veyance, by  the  vendor  of  appellant  to  his  son,  did  not  vest 
an  unconditional  fee,  but,  in  equity,  created  only  an  estate, 
with  a  condition  subsequent,  which  condition  was,  the  pay- 
ment of  the  several  sums  agreed  upon.  It  is  further  insisted, 
that  the  failure  to  pay,  as  agreed,  worked  a  forfeiture  of  the 
estate,  and  gave  the  appellant  the  right  to  re-enter.  That 
the  subsequent  agreement,  even  if  made,  not  having  been 
complied  with  by  Duvall^  was  not  a  waiver  of  the  right  to 
enter,  by  appellant,  because  it  was,  so  far  as  appellant  was 
affected,  without  consideration. 

He  Court,  by  its  finding,  determined  that  the  contracts  and 
agreements  amounted  to  no  more  than  an  undertaking  to  do 
certain  things,  and,  as  finally  modified,  to  pay  certain  sums 
of  money ;  and  that  the  land  was  held  as  a  security  therefor. 
The  first  writing,  in  reference  to  the  contract,  is  the  deed 
from  Heltzel  to  William  B,  Woodberry^  which  is  uncondi- 
tional. The  next  is  the  writing,  or  agreement,  by  which 
William  B.  undertook  to  maintain  his  £[ither,  and  make  certain 
payments ;  and  the  mortgage,  executed  at  the  same  time,  to 
secure  that  object.  The  next  is  a  written  agreement  by  which 
William  B.  undertook,  in  consideration  that  Duvall  would  pay 
him  (who  thereby  promised  so  to  do)  $900,  appellant  ?J500,  and 
two  of  the  children  of  appellant  $100  each,  to  convey  said 
land  to  said  Duvall^  ^^  subject  to  the  encumbrances  then  on 
it."    Verbal  testimony  appears  to  have  been  received  without 
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objection,  showing  that  by  this  was   meant  an  unexpired  Nov.  Term, 
lease.  '  1860. 


At  the  same  time  a  writing  was  executed  by  appellant  Woodberrv 
to  William  B,^  promising  to  release  the  mortgage  for  main-     j.  ^' 
tainance,  after  the  payment  of  $500,  to  be  paid  at  a  future 
and  fixed  day ;  the  day  being  the  same  as  that  on  which 
DuvcUl  undertook  to  make  said  payment.    The  next  is 'a  deed 
from  William  JS.  to  Duvall. 

If  the  agreement,  set  up  by  defendant,  was  a  binding,  valid 
contract,  it  is  not  necessary  for  us  to  place  any  construction 
npon  the  contract  as  it  at  first  existed,  as  the  Court  found  that 
it  had  been  abandoned,  and  that  of  a  later  date  agreed  upon, 
by  which  a  certain  sum  was  to  be  paid  to  the  appellant,  in- 
stead of  the  maintainance  provided  for  by  the  first.  This- 
finding  is  supported  by  the  evidence  to  such  an  extent,  as  to 
preclude  us,  under  our  repeated  rulings,  from  interfering 
with  it  As  we  are,  under  these  rulings,  thus  prevented  from, 
inquiring  behind  the  finding  of  the  Court,  upon  these  points, 
we  do  not  see,  upon  looking  into  the  testimony,  sufficient  cause 
to  disturb  the  construction  given  by  the  Court  to  the  con- 
tracts last  made,  if  valid. 

It  is  found,  and  we  think  upon  sufficient  evidence,  that 
Duvall  would  not  have  entered  into  the  contract  of  purchase, 
with  the  encumbrance  resting  upon  the  land,  as  created  by 
the  agreement  and  mortgage  made  by  William  B.  to  appel- 
lant. That  appellant  agreed  to  terms  upon  which  that  encum- 
brance might  be  discharged;  that  the  terms  were,  in  part, 
performed,  but  not  at  the  time  agreed  upon. 

It  is  insisted  by  appellant,  that  this  latter  agreement  was 
not  binding  upon  him  at  the  commencement  of  this  suit,  for 
the  following  reasons : 

"First.  It  contained  a  condition  precedent  to  be  perfonned 
by  William  B.^  of  which  time  was  the  essence,  and  it  was 
not  performed. 

There  was  no  writing  executed  by  either  Duvall^  or  William 
B,  Woodberry^  to  appellant  to  carry  out  this  latter  agreement. 
Hiat  delivered  by  appellant  to  William  jff.,  and  read  to,  and  in 
the  hearing  of,  Duvall^  at  the  time  he  purchased,  is  as  follows :. 

^*  The  nature  and  intention  of  this  writing  is  such,  that  if 
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Nov.  Term,    William  B.  Woodberry  will  pay,  or  cause  to  be  paid  to  me, 

1860.      $500,  on  or  before  October  2,  1850,  for  that  compensation,  I 

WooDBBBBT  promisc  d.nd  firmly  agree  to  give  bim  up  his  obligation  bind- 

DirvALL.     ^"^^  himself  to  maintain  me  during  my  life,  said  obligation 

bearing  date  April  26, 1849 ;  and,  also,  to  release,  relinquish 

and  disannul  all  my  claim  and  interest  on  a  mortgage  deed 

that  said  William  gave  me  to  secure  the  above  mentioned 

obligation ;  as  witness,"  &c.  "  WUUam  Woodberry.^ 

Time  does  not  appear  to  have  been  regarded  by  the  parties 
as  of  the  essence  of  this  agreement.  Nothing  was  paid  upoo 
it  to  appellant,  at  the  date  named,  nor  until  long  afterward, 
when  $160  was  paid  by  DuvM^  and  received  by  the  directions 
of  appellant.  So  that  the  first  objection  is  not  well  takeiu 
Farley  v.  Farley^  14  Ind.  3S3. 

Second. .  It  was  not  a  contract,  not  being  reciprocally  bind- 
ing upon  the  parties.  As  to  this  proposition,  we  are  inclined 
to  the  opinion  that,  although  no  writing  was  executed  to  appel* 
lant,  yet  there  was  a  promise  by  William  B.^  and  a  written 
agreement  between  him  and  Duvall^  that  said  $500  should 
be  paid  to  plaintiff  in  consideration  of  his  said  agreement, 
which  agreement  and  promise  were  for  appellant's  benefit, 
and  he  might  enforce  the  same. 

Third,   It  was  no  bar  to  the  action,  being  an  executory  accord. 

Tliis  point  is  not  well  taken,  because  the  appellant  appears, 
by  the  agreement,  as  read  by  the  subsequent  acts  of  the 
parties,  to  have  relied  upon  the  verbal  promise  of  his  son, 
and  the  clauses  for  his  benefit  in  the  written  agreement  of 
*  said  son  and  Duvall,  Com.  Dig.  B.  4 ;  Reeves  v.  Heame^  1 
M.  &  W.  326 ;  1  Smith's  Leading  Cases,  side  p.  160,  n. 

Fourth.    It  had  no  consideration  to  support  it. 

The  claim  of  appellant  was  for  an  uncertain  sum,  for  the 
aUeged  breach  of  the  contract  for  maintainance,  and  an  nnli- 
quidated  amount  in  the  future ;  therefore,  the  agreement  to 
pay  a  certain  sum,  was  a  sufficient  consideration  for  the 
promise  to  receive  it,  &c.     Id,  148,  n. 

Fifth.  The  agi*eement  not  being  under  seal,  it  could  not 
change  the  original  contract,  which  was  under  seal,  was  a 
conveyance  of  real  estate,  and  secured  an  interest  therein  to 
appellant 


OF  THE  STATE  OF  INDIANA.  165 

Because  of  the  pectdiar  wording  of  our  fltatute,  the  fifth  Nov.  Term, 
point  is  earnestly  nrged.    2  R.  S.,  §  273,  p.  90.  I860. 

It  is  insisted  that  the  part  of  the  section  referred  to,  '*  except-  Woodbbbbt 
ing  conveyances  of  real  estate,  or  any  interest  therein,"  from     j^' 
the  operation  of  the  statute  placing  sealed  and  unsealed 
writings  upon  the  same  basis  as  evidence,  applies  to  this  case. 

The  original  contract  for  maintainance,  &c.,  was  not  under 
seal,  nor  was  it  a  conveyance  of  lands,  or  any  interest  therein* 
The  fact  that  the  appellant  held  a  security,  under  seal,  to 
insure  the  performance  of  the  stipulations  of  the  contract, 
could  not  change  the  terms  of  the  contract  itself. 

Sixth.  The  second  agreement  was  made  after  breach  of 
the  original  contract,  and  being  of  less  dignity,  could  not 
discharge  the  original  contract. 

What  we  have  already  said,  shows  the  error  of  this  propo- 
sition, as  to  the  dignity  of  the  two  contracts.  The  agreement 
to  maintain,  &c.,  was  an  unsealed  writing,  and  the  agreement 
of  the  appellant  to  surrender  that  writing,  is  also  unsealed. 
It  is  time  that  the  security  (viz.  the  mortgage)  for  the  due 
performance  of  the  first  agreement  is  under  seal.  A  satisfac- 
tion of  the  stipulations  of  the  first  agi*eement,  would  discharge 
the  security.  That  satisfaction  might  be  evidenced  by  a 
writing  not  under  seal.  So,  an  agreement,  contained  in  an 
instrument  of  like  dignity,  to  surrender  the  evidences  of  the 
first  contract,  for  a  fixed  sum,  would,  it  appears  to  us,  be  valid. 
So  &r  as  that  branch  of  the  proposition  is  concerned,  it  is  not 
well  taken.  As  to  the  other  portion,  that  the  second  agree- 
ment was  made  after  breach  of  the  first  contract,  it  is,  under 
the  circumstances  of  this  case,  equally  insufficient.  Here 
was  a  contract,  the  fiill  performance  of  which  depended,  in 
point  of  time,  upon  an  uncertain  event,  namely,  the  life  of 
the  appellant.  The  broach  might  be  partial,  or  continuous. 
But  literally,  an  absolute  breach  of  all  the  terms  of  the  con- 
tract could  not  be  said  to  have  occurred,  until  after  the  time 
for  the  performance  had  elapsed.  After  this  partial  breach, 
another  contract  was  entered  into,  which  has,  to  a  certain 
extent,  been  performed ;  money  has  been  paid  and  received 
upon  it;  it  has  been  acted  upon  as  binding,  by  both  parties. 
Whether  the  purchaser  could,  without  having  fully  met  the 
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Leslie 

V. 

Slushsr. 


Nov.  Term,  terms  of  that  contract,  sne  upon  it,  we  need  not  inquire ;  but 
1860.     we  are  of  opinion  that  the  appellant  is  not  in  a  condition, 
without  haying  oiSered  to  return  the  sums  of  money  received 
under  it,  to  now  seek  to  disregard  such  contract    Nor  need  we 
inquire  whether  it  is  such  a  contract  as  he  could  enforce,  as  that 
question  does  not  arise,  there  being  no  cross  errors  assigned. 
P^r  Curiam. — ^The  judgment  is  aflSrmed,  with  costs. 
Jer.  Smithy  for  appellant. 
O.  P.  Morton  and  TF.  A.  Pede^  for  appellees. 


<  •< » > 


WedM8day. 
December  5. 


Leslie  v.  Slushes  and  Others. 

If  real  estate  be  convejed  by  an  erroneous  description,  the  purchaser  Sb, 
after  the  vendor's  death,  bound  to  accept  the  oonveyance  of  his  heirS|  or 
of  a  commissioner,  in  correction  of  such  mis-description. 

APPEAL  from  the  Warren  Oir6uit  Court. 

Per  Curiam, — Suit  to  correct  a  mistake  in  a  deed,  and  to 
compel  payment  of  purchase-money.  Judgment  below,  for  the 
plaintiffs.  The  suit  is  by  infant  heirs,  who  proceed  by  their 
next  friend,  and  by  adults.  The  father  of  these  heirs,  sold  a 
tract  of  land  to  Leslie^  and  put  him  in  possession,  which  he 
has  since  continuously  held.  In  making  the  deed,  the  land 
was  mis-described. 

The  appellant  lays  down  the  proposition,  that  Leslie  was 
entitled  to  a  new  deed  from  SluaJier  himself,  the  original 
grantor,  and  that  he  could  not  be  compelled  to  receive  one 
from  his  heirs,  or  a  commissioner.  The  case  of  Rush  v. 
Truby^  11  Ind.  462,  seems  to  answer  this  objection.  If  Leslie 
was  entitled  to  a  new  deed,  as  was  executed  in  this  case,  he 
was  compellable  to  take  that  of  a  commissioner.  Some  of  the 
adult  heirs  had  attempted  to  resell  their  interest  ii;  the  land, 
but,  as  Leslie  was  in  possession  as  owner,  claiming  adversely, 
the  alleged  conveyance  of  the  heirs  was  void.  This  feet 
answers  another  objection.    Ind.  Dig.  798. 
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It  18,  also,  objected  that  the  judgment  for  coBts  is  wrong,  bat  Not.  Tenn, 
no  motion  to  tax  the  costs  below  was  made.  I860. 

The  decree  below  is  affirmed,  with  costs. 
R.  A.  GhandUr^  for  appellant 


Dbhart 

V. 

Dehabt. 


<•<»  * 


Dehabt  v.  Dehast. 

In  the  year  1851,  the  appellee  filed  in  the  Probate  Court,  her  petition,  or 
bill  in  chancery,  showing,  that  in  consideration  of  the  release  by  her  of  a 
dower  estate  in  certain  lands,  her  son  had  agreed  to  convey  to  her  a  life 
estate  in  certain  other  lands ;  that  she  had  been  put  in  possession,  and 
made  improvements,  and  that  he  had  died  without  making  such  convey- 
anoe ;  prayer  for  a  specific  performance. 

Bdd,  that  the  proceeding  was  essentially  one  in  chancery,  and  that,  as  a  Court 
of  equity,  the  Probate  Court  had  jurisdiction. 

Bddt  Also,  that  the  suit  was  properly  brought  in  the  county  where  the  defend- 
ant resided,  though  the  land  was  in  another  county. 

APPEAL  from  the  Tippecanoe  Probate  Court.  ^^I!^^^ 

WoBDEN,  J. — Ann  Dehart  filed  her  petition,  or  bill  in 
chancery,  in  the  Court  below,  in  1861,  alleging,  in  substance, 
that  her  husband  died  seized  of  certain  lands  in  the  county 
of  Tippecanoe^  in  which  she  was  entitled  to  dower.  That 
her  son,  JoTin  Vehart^  the  heir  of  her  deceased  husband,  then 
owning  certain  land  in  Boone  county,  describing  it,  and 
being  desirous  of  selling  the  said  land  in  Tippecanoe  county, 
agreed  with  her,  that  if  she  woxdd  execute  a  deed  to  one  Fid- 
dler (to  whom  the  said  John  was  desirous  of  selling),  relin- 
quishing her  right  of  dower  in  the  land  in  Tippecanoe  county, 
he  would  convey  to  her  a  life  estate  in  his  said  land  in  Boone 
county.  Tliat  she  accordingly  executed  the  deed,  and  that 
John  put  her  in  possession  of  the  Boone  county  land,  and 
that  she  has  ever  since  been  in  the  possession  thereof,  and 
has  made  valuable  improvements  thereon.  That  John  died, 
without  having  conveyed  to  her  the  life  estate  in  the  Boone 
county  land,  and  without  making  any  provision  therefor. 
That  he  left  surviving  him,  a  widow,  who  is  made  a  defend- 
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Not.  Tenn,  ant,  and  against  whom  a  default  was  taken,  and  the  appellant, 

^^^Q'     Margaret  F.  Dehart^  who  was  an  infiint 

Dbhabt         Prayer  for  specific  performance  of  the  contract,  which,  upon 

DsaABT      ^^  ^^^  hearing,  was  decreed.    Margaret  F.  Dehart^  the 

other  defendant,  by  her  guardian,  appeals,  and  assigns  two 

errors ;  firet^  that  the  Court  below  had  no  jurisdiction  over 

the  subject  matter ;  and,  second^  that  the  evidence  was  not 

sufficient  to  sustain  the  decree. 

It  is  claimed  by  the  appellant,  that  the  proceeding  is  one 
at  law,  being  a  mere  petition,  and  that  the  Court  below,  as  a 
Court  of  law,  had  no  jurisdiction,  because  the  statute  author- 
izing such  proceedings  by  petition,  only  extends  to  cases 
where  a  person  "  has  executed  a  title  bond  or  contract  for  the 
conveyance  of  any  real  estate,"  &c.  R.  S.  1843,  §  151,  p.  855. 
We  need  not  stop  to  inquire  whether  this  point  would  be 
available  for  the  appellant  if  the  proceeding  were  to  be 
regarded  as  a  petition  at  law,  as  we  are  of  opinion  that 
the  proceeding  is  essentially  one  in  chancery.  The  complaint, 
so  &r  as  we  are  able  to  perceive,  contains  all  the  requisites 
of  a  bill  in  chancery.  To  be  sure,  it  is  styled  a  petition,  but 
it  has  much  of  the  phraseology  of  an  ordinary  bill  in  chan- 
cery, and  after  setting  forth  the  facts,  by  way  of  "  humble 
complaint,"  it  prays  that  the  widow  and  heir  of  said  John^ 
naming  them,  ''  may  be  made  defendants  to  this  bill  of  com- 
plaint," and  that  they  be  required  to  answer  the  same  on  oath. 
It  alleges  that  the  plaintiff  is  withoiit  remedy  at  law,  and 
can  have  relief  only  in  equity,  and  prays  for  a  decree  of  spe- 
cific performance,  and  other  general  equitalle  relief.  We 
are  unable  to  perceive  any  valid  reason,  why  the  proceeding 
should  not  be  regarded  as  a  valid  chancery  proceeding. 

As  a  Court  of  equity,  the  Court  below  undoubtedly  had 
jurisdiction  of  the  case,  concurrent  with  the  Circuit  Court, 
the  suit  being  against  an  heir,  to  compel  the  specific  per 
formance  of  a  contract  made  by  her  ancestor.  R.  S.  1843, 
§  6,  p.  665. 

Another  point  in  reference  to  jurisdiction  is,  that  as  the 
lands  lie  in  Boone  county,  a  Court  in  Tippecanoe  county 
can  not  compel  the  specific  performance  of  a  contract  in  refe^ 
ence  to  them;  the  action  being,  as  is  claimed,  local  and  not 
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WlLBY 
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tnmsitory*    This  point  is  settled  against  the  appellant,  in  the  Nov.  Tenn, 
case  of  Goon  et  al.  v.  Cook,  6  lud.  268.  1860. 

In  reference  to  the  evidence,  the  only  objection  made,  is 
that  it  does  not  identify  the  land  according  to  its  numbers, 
as  described  in  the  biU.  The  evidence  does  not,  it  is  true, 
describe  the  land  by  its  numbers,  at  all,  but  the  witnesses 
speak  of  it  in  general  terms  as  ^'  the  land  in  Boone  county," 
the  **  Boone  county  farm,"  and  "  160  acres  of  land  in  Boone 
county,''  the  amount  of  the  land  as  described  in  the  bill ;  and 
the  evidence  shows  that  John  put  the  complainant  in  posses- 
sion thereof.  We  are  of  opinion  that,  under  the  circum- 
stances, the  Court  was  justified  in  rendering  the  decree,  as  it 
does  not  appear  that  John  ever  had  any  other  land  in  Boons 
county  than  that  described  by  the  witnesses,  and  it  is  not  to 
be  supposed  that  the  complainant  sought  a  decree  for  land 
that  did  not  belong  to  John^  as  that  would  be  useless  to  her. 
If  the  land  described  in  the  complaint  belonged  to  John^  but 
was  really  different  land  from  that  described  by  the  witnesses, 
the  defendants  could  easily  have  shown  it  on  the  hearing. 
We  think  the  evidence  prima  facie  sufBcient 

Per  Curiam. — ^The  decree  below  is  affirmed,  with  costs* 

H.  W.  Chase  and  J.  A.  Wilstaoh^  for  appellant. 


i^i^^* » 


Wiley  v.  Howabd. 


151  zm 
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In  case  of  want  of  title  to  one,  of  several  tracts  of  land  sold,  if  the  contract 
was  for  a  gross  sum  for  all  the  land,  without  sotting  a  specific  value  on 
each  tract,  the  deduction  must  be  in  proportion  to  its  relative  value  and 
importance,  when  taken  in  connection  with  the  whole. 

It  is  no  defense  to  a  note  given  for  the  purchase  monej  of  land,  and  payable 
before  the  time  for  the  making  of  the  deed,  that  the  vendor  has  no  title  to 
the  land. 

A  party  defrauded,  has  his  option,  either  to  avoid  the  contract,  or  abide  by  it^ 
notwithstanding  the  fraud  ;  but  if  he  elect  io  rescind,  he  must  do  it  t»  toU>f 
and  restore  to  the  other  party  whatever  he  has  received  upon  the  contnot. 
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Not.  Tenn,  A  purchaser  of  land  by  title  bond,  can  not  treat  the  contract  as  void,  <m  the 


1860. 


WlLBY 
V. 

Howard. 


ground  of  fraud,  so  long  as  he  holds  possession  of  the  land  and  retains  hie 

bond. 
Fmud  without  damage,  gives  no  cause  of  action,  and  the  probability  that  a 

vendee  of  lands  will  not  be  able  to  procure  a  title,  when  the  time  arrives 

at  which  he  will  be  entitled  to  receive  it»  is  not  the  sulject  of  present 

compensation  in  damages. 
The  Courts  may,  on  proper  application,  enjoin  the  collection  of  purchase 

money,  until  a  valid  title  is  procured  by  the  vendor,  though  the  want  of 

such  title  cannot  be  pleaded  in  bar  by  the  vendee  to  an  action  ibr  the 

purchase  money  before  the  time  for  the  making  of  a  conveyance. 
If  an  answer  be  bad,  it  is  error  to  sustain  a  demurrer  to  a  replication 

thereto^  although  the  replication  might  have  been  bad,  had  th6  answer 

been  good. 


Wednesday^ 
December  5. 


APPEAL  from  the  Ripley  Circuit  Court. 

WoBDEN,  J. — Complaint  by  Wiley ^  against  H(ma/rd^  upon 
a  promissory  note  for  one  thousand  dollars,  dated  May  10, 
1853,  and  payable  l£ay  10, 1867,  made  by  Howard  to  one 
William  R,  Wiley ^  and  by  the  latter  indorsed  to  the  plaintiK 

The  defendant  filed  an  answer  of  eight  paragraphs.  A 
demurrer  was  sustained  to  the  5th,  7th,  and  8th,  and  no  qnee- 
tion  arises  concerning  them.  A  reply,  in  denial,  was  filed 
to  the  2d  and  3d.  A  demurrer  was  filed  and  overruled  to 
the  1st,  4th,  and  6th,  and  the  plaintiff  excepted.  ReplicatioDfi, 
in  avoidance,  were  then  filed  to  the  Ist,  4th,  and  6th  para* 
graphs  of  the  answer;  to  which  demurrers  were  sustained,  and 
the  plaintiff  excepted.  The  plaintiff  having  filed  replies  in 
denial  of  the  last  mentioned  paragraphs  of  the  answer,  with- 
drew them,  and  declining  to  make  farther  reply  thereto, 
judgment  was  rendered  against  him. 

The  errors  assigned,  are  upon  the  rulings  of  the  Court  upon 
the  demurrers  to  the  4th  and  6th  paragraphs  of  the  answer, 
and  upon  the  demurrers  to  the  replies  to  the  1st,  4th,  and 
6th  paragraphs,  and  in  rendering  final  judgment  for  the  de- 
fendant. 

The  paragraphs  of  the  answer  on  which  the  questions 
involved  arise,  are  as  follows : 

Ist  By  this  paragraph,  he  admits  that  he  made  said 
promissory  note,  but  says  that  he  gave  the  same  in  part 
consideration  of  the  purchase  of  certain  lands  mentioned  and 
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described  in  a  bond  made  by   William  R.   Wiley ^  and  liia  Nov.  Term, 
wife,  which  he  makes  a  part  of  his  said  answer,  and  which      IqpQ* 
reads  as  follows,  to-wit : 

"Know  all  men  by  these  presents  that  we,  William  R. 
Wiley^  and  Lucinda  WiUy^  wife  of  the  said  William  R. 
Wiley,  of  the  county  of  Switzerland,  and  State  oi  Indiana,  are 
held  and  firmly  boand  unto  John  W.  Howard,  of  the  county 
and  State  aforesaid,  in  the  sum  of  sixteen  thousand  dollars, 
lawful  money  of  the  United  States,  to  be  paid  to  tlie  said 
John  W.  Howard,  his  heirs,  executors,  administrators,  or 
assigns ;  for  the  payment  whereof,  well  and  truly  to  be  made 
and  done,  we  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators, firmly  by  these  presents.  Sealed  with  our  seals  and 
dated  this  May  10,  A.  D.  1853. 

"  The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bound  William  R,  Wiley,  and  Lucinda  Wiley,  his 
wife,  or  their  heirs,  on  or  before  Ma^y  10,  1860,  shall  and  do, 
upon  the  reasonable  request  of- the  said  John  W.  Howard, 
his  heirs  or  assigns,  and  at  their  proper  costs  and  charges, 
make,  execute  and  acknowledge,  or  cause  to  be  made,  exe- 
cuted and  acknowledged,  a  deed,  or  deeds,  of  conveyance,  such 
as  will  be  sufficient  to  convey,  assure,  and  confirm  to  the  said 
John  W,  Howard,  his  heirs  and  assigns,  a  good,  absolute, 
and  indefeasible  estate  of  inheritance  in  fee  simple,  clear  of 
all  encumbrances,  of  and  in  the  following  messuages  and  ten- 
ements, to  wit:  The  north-east  quarter  of  section  twenty- 
eight  (28),  township  two  (2),  range  one  (1),  west,  containing 
one  hundred  and  sixty  acres ;  and  also  a  part  of  the  north-west 
quarter  of  section  twenty-eight  (28),  township  two  (2),  range 
one  (1),  west,  bounded  as  follows,  to-wit :  Beginning  at  center 
of  said  section  at  which  a  locust  is  planted  as  a  corner,  being 
the  south-east  comer  of  said  quarter  section,  running  thence 
north,  nine  degrees  east,  thirty-eight  chains  and  five  links  to  the 
north-east  corner  of  said  quarter,  being  the  north-west  corner  to 
ZelaMoss,  and  south  east  to  Abraham  Bledai  section  on  which 
a  beech,  six  inches  in  diameter,  distance  twenty-three  links, 
bears  south,  six  degrees  east,  and  a  beech  twenty  inches,  dis- 
tance twentj'  links,  bears  north,  thirty-four  degrees  west,  thence 
west  with  the  north  line,  twelve  chains  and  eighty-six  links  to  a 
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NpF.  Term,  comer  frgm  which  a  beech,  thirty-fiix  inches  in  diameter,  dia- 
1°pO'     tance  twenty-eight  links,  bears  east  to  a  beech  twenty  inches 
in  diameter,  distance  thirteen  links,  bears  north  seventy 
degrees  west,  thirty-nine  chains  and  twenty  links  to  the  sonfii 
boundary  of  said  quarter,  from  which  a  beech  eighteen  inches 
in  diameter,  distance  ninteen  links,  north  thirty-two  degree 
west,  and  a  beech  twenty  inches  in  diameter,  distance  twenty- 
five  links,  bears  south,  thence  with  the  south  boundary  of 
said  quarter,  twelve  chains  and  eighty-six  links  to  the  place  of 
beginning,  containing  fifty  acres  of  land,  it  being  the  same 
land  deeded  by  John  Carver  and  Margaret  Carver^  to  William 
Wiley ^  and  recorded  in  the  Recorder's  office  of  Switzerland 
county,  in  book  B,  pages  280  and  231,  Febuary  20,  1853. 
Also  fifty  acres  off  the  north  side  of  the  south-east  quarter 
of  section  twenty-eight  (28),  township  two  (2),  range  one  (1), 
west,  with  the  appurtenances  thereto  belonging;  and  in  the 
meantime,  and  until  such  deed  shall  be  executed,  shall  and 
do  permit  and  suffer  the  said  John  W.  Howard^  his  heiis 
and  assigns,  peaceably  and  quietly  to  hold  the  said  messuage 
and  tract  of  land,  then  the  above  obligation  is  to  be  void  and 
of  none  effect,  otherwise  to  be  and  remain  in  fiill  force  and 
virtue  in  law.    Por  which  the  said  John  W.  Howard  has  this 
day  agreed  to  pay  the  said  William  JR.  Wiley  the  sum  of 
seven  thousand  eight  hundred  dollars,  that  is  to  say,  the  said 
Howard  has  this  day  paid  me  in  hand  one  thousand  dollars, 
and  executed  seven  notes  of  hand,  one  note  for  eight  hundred 
dollars,  payable  on  May  10, 1854 ;  one  note  for  one  thousand 
dollars,  payable  on  May  10, 1855 ;  one  note  for  one  thousand 
dollars,  payable  on  May  10, 1856  ;  one  note  for  one  thousand 
dollars,  payable  on  May  10,  1857 ;  one  note  for  one  thousand 
doUars,  payable  on  May  10,  1858 ;  one  note  for  one  thousand 
dollars,  due  on  May  10, 1859  ;  and  one  note  for  one  thousand 
dollars,  payable  on  May  10, 1860,  the  whole  notes  to  be  a  lien 
on  said  land  until  paid,  the  notes  bearing  interest  from  date. 
'^  Signed,  sealed  and  delivered  in  presence  oi  Joseph  MalinJ^ 

WnxiAM  R.  Wiley,     ^  seal.  ^ 

her  ^-^^y^^*-^ 

LtTCDTOA  M    WiLBT,      ^  SEAL.  ^ 
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That  he  did  on  September  2^,  1856,  demand  of  said  William  Nor.  Term, 
S.  Wiley ^  a  deed  for  aaid  land,  of  the  kind  and  description  in  1^60' 
said  title  bond  mentioned,  and  oflkred  that  he  would,  on  his 
complying  with  snch  demand,  pay  the  whole  of  the  purchase 
money,  but  said  Wiley  wholly  &iled  and  refused  to  make  said 
deed  on  such  request  made  of  him«  That  at  the  time  he  pur- 
chased said  land  from  said  William  H,  Wiley j  and  at  the  time 
he  gave  said  notes,  the  said  WU&i/  falsely  and  fraudulently 
represented  to  defendant,  that  he  had  a  good  title  to  said  land, 
that  he  had  a  good  right  to  sell  the  same,  and  that  he  could 
make  a  good  title  thereto ;  when,  in  truth  and  in  fact,  the 
said  Wiley  had  no  good  title  to  a  portion  of  the  said  lands, 
to-wit:  the  north-east  quarter  of  section  twenty^eight  (28), 
in  township  No.  2,  range  one  west,  and  no  good  right  to 
9ell  the  same,  and  could  make  no  good  and  valid  title  thereto, 
nor  had  he,  at  the  commencement  of  this  suit,  any  good  title 
thereto,  nor  has  he  yet,  but  the  title  to  said  quarter  section  oi 
land  is  in  one  MicajaA  Q.  Moee^  who  refuses  to  convey  the 
same.  And  defendant  says,  that  confiding  in  said  false  and 
fraudulent  representations  of  said  Wiley^  he  purchased  said 
lands,  and  gave  the  note  in  the  complaint  mentioned,  in  part 
consideration  of  said  purchase  and  sale ;  and  defendant  says 
that  he  has  paid  to  said  WUliam  R.  Wiley  the  sum  of  $4,400, 
part  of  said  purchase  money,  which  is  more  than  the  residue 
of  said  lands  in  said  title  bond  is  worth,  and  more  than  the 
said  Howard  was,  by  the  contract  with  said  Wiley^  to  pay 
therefor ;  wherefore  he  says,  that  the  consideration  for  which 
said  note  was  given  has  failed. 

4th.  By  this  paragraph  it  is  averred,  that  defendant  eze* 
cuted  said  note,  but  that  it  was  given  in  part  consideration 
of  certain  lands,  sold  by  said  William  R.  Wiley  to  this 
defendant  on  May  10,  1853 ;  for  the  conveyance  of  which 
the  said  Wiley  and  wife,  executed  to  defendant  a  title  bond, 
dated  on  said  May  10, 1853,  as  above  set  out  That  at  the 
time  of  said  purchase  and  sale,  said  Wiley  represented  to  the 
defendant  that  he  had  purchased  a  portion  of  said  land,  to- wit: 
the  north-east  quarter  of  section  28,  in  township  No.  2,  range 
one  west,  from  one  Micojah  O.  Mose^  and  had  a  valid  tifle 
bond  from  said  Moee  for  the  conveyance  of  the  same;  and 
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Not.  Tenn,  falsely  represented  that  he  had  folly  paid  said  Mobs  for  said 
1q60.  quarter  section  of  land,  that  he  had  an  equitable  right  thereto, 
and  that  he  would  procure  from  said  Mosb^  and  make  to  the 
defendant,  a  good  tide  to  the  same ;  and  said  defendant,  con- 
fiding in  said  representations  of  said  Wiley ^  purchased  from 
him  said  lands,  and  executed  said  note,  in  complaint  men- 
tioned, in  part  consideration  of  the  purchase  money.  And 
defendant  says  it  was  not  true  that  said  Wiley  h^d  made  a 
valid  purchase  of  said  quarter  section  of  land  from  said  Moss^ 
nor  had  he  paid  the  purchase  money  therefor,  and  that  the 
legal  and  equitable  title  to  said  quarter  section  of  land  is  in 
said  MoBS^  who  refuses  to  convey,  and  will  not  convey  the 
same  to  said  Wiley ;  and  said  Wiley  has  not  complied  with 
his  contract  made  with  said  Mobb.  And  defendant  further 
says,  that  said  Mobb  claims  the  title  and  possession  of  said 
land,  and  has  demanded  possession  of  this  defendant,  and  has 
commenced  an  action,  in  this  Court,  for  the  recovery  of  the 
possession  thereof;  that  on  October  10, 1856,  he  demanded 
from  said  William  R.  Wiley  a  deed  for  said  land,  but  he 
wholly  reftised  to  make  the  same.  And  defendant  says  he 
has  paid  the  said  William  H,  Wiley  the  sum  of  $4,400,  part 
of  the  consideration  for  said  land,  which  is  more  than  the 
residue  of  the  land,  in  said  title  bond  mentioned,  is  worth  ; 
wherefore  he  says,  that  the  consideration  of  said  note  has  failed. 
6th.  By  this  paragraph  it  is  again  averred,  that  said 
note  was  given  in  part  consideration  of  the  purchase  of 
certain  lands  from  William  S.  Wiley^  the  assignor  thereof, 
which  are  set  out  and  described  in  a  certain  title  bond,  made 
by  said  Wiley  and  wife,  to  said  Howard^  dated  May  10, 1853, 
which  title  bond  is  above  set  out ;  and  he  says  that  he  has 
paid,  in  addition  to  the  sum  of  $1,000  paid  in  hand,  the 
said  note  for  $800,  payable  May  10,  1854,  and  the  note 
for  $1,000,  payable  May  10,  1855,  and  the  note  for  $1,000, 
payable  May  10, 1856,  wliicli  notes  were  paid  as  they  became 
due,  and  the  sum  of  $600  on  the  note  payable  May  10, 
1857,  which  is  the  note  now  sued  on,  which  payment  is  in- 
dorsed on  said  note,  making,  altogether,  the  sum  of  $4,400. 
And  defendant  says,  that  he  did,  on  the  day  of  October^  1856, 
request  said  Wiley  to  make  to  him  a  deed  for  said  land,  and 
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offered  said  Wiley ^  if  he  would  make  a  deed  according  to  the  Nov.  Term, 
tenns  of  said  bond,  that  he  would,  at  the  time  of  his  doing  so,      1°^^' 
pay  to  the  said  Wiley  the  whole  of  the  purchase  money  afore-      Wiley 
said,  but  said  Wiley  wholly  refused  to  make  said  deed ;  and    hq^^^^ 
he  further  says,  that  said  Wiley  was  then,  and  still  is,  wholly 
incapable  of  making  a  good  and  valid  title  to  said  land ;  that 
tlie  title  to  a  portion  thereof,  to-wit:  the  north-east  quarter 
of  section  28,  in  township  No.  2,  in  range  one  west,  is  in  one 
Mioajah  O.  MosSj  who  refuses  to  convey  the  same  to  said 
Howard  or" the  said  Wiley ^  and  has  commenced  his  suit  in 
this  Ck>urt  against  the  defendant  to  recover  the  possession  of 
said  quarter  section  of  land.   And  defendant  says  that  the  sum 
paid  by  him  as  aforesaid,  exceeds  the  price  to  be  paid  for  the 
r^idue  of  the  land  mentioned  in  said  title  bond,  to  the  amount 
of  11,400 ;  and  he  further  avers  that  the  said  William  JS. 
Wiley  is  wholly  insolvent ;  wherefore  he  prays  judgment. 

We  are  of  opinion  that  these  several  paragraphs  are  radi- 
cally defective,  and  that  the  demurrers  thereto  should  have 
been  sustained.  One  objection  urged  to  them  is,  that  as  the 
contract  was  for  a  gross  sum,  for  all  the  land,  it  not  appearing 
what  the  particular  tract,  to  which  the  vendor  had  no  title, 
was  estimated  at  in  the  purchase,  the  averment  that  the  de- 
fendant had  paid  more  than  the  residue  of  the  land  was  worth, 
is  insufficient.  In  Bond  v.  Quattlebaum^  1  McCord,  ,584,  it 
was  held  that  in  c^e  of  want  of  title  to  part  of  the  land  sold, 
'Mf  the  contract  was  for  a  gross  sum,  for  all  the  land,  without 
setting  a  specific  value  on  each,  or  any,  particular  tract,  then 
the  deduction  must  be  in  proportion  to  its  relative  value  and 
importance,  when  taken  in  connection  with  the  whole."  This 
seems  to  be  a  just  and  equitable  rule.  With  this  preliminary 
observation,  we  proceed  to  what  we  conceive  to  be  the  main 
objections  to  the  pleading.  By  the  terms  of  the  bond,  the  land 
was  not  to  be  conveyed  until  May  10,  1860,  three  years  after 
the  note  sued  on  became  due ;  and  the  suit  was  brought  some- 
time before  the  land  was  to  be  conveyed.  The  payment  of 
the  money  and  the  conveyance  of  the  land  were  to  be  inde- 
pendent, and  not  concurrent,  acts.  It  is  not  contended  by  the 
counsel  for  the  appellee,  that  the  mere  fact  that  the  vendor  had 
no  title  to  the  land,  is,  in  such  case,  any  defense.    Tliis  point 
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Nov.  Term,  was  settled  in  the  case  of  Wrtghi  v.  BlacJdey^  3  Ind.  101. 
I860.  But  it  is  insisted  that  the  false  and  fraudulent  representations 
of  the  vendor  in  reference  to  the  particular  portion  to  which 
he  had  no  title,  were,  in  connection  with  the  fact  that  he  bad 
no  tide,  suflScient  to  vitiate  and  render  void  the  entire  con- 
tract. This  may  be  true.  But  it  is  at  the  option  of  the  party 
defrauded,  to  avail  himself  of  the  fraud  in  avoidance  of  the 
contract,  or  to  abide  by  the  contract,  notwithstanding  the 
fraud.  But  if  he  elect  to  rescind,  he  must  do  it  in  toto. 
Oatling  v.  Newdl^  9  Ind.  672.  He  must  restore  to  the 
other  party  whatever  he  may  have  received  upon  the  coo* 
tract,  BO  as,  as  &r  as  possible,  to  place  him  in  statu  quo. 
Osiorn  et  al.  v.  Dodd^  8  Blackf.  467 ;  Hardeaty  v.  Smithy 
3  Ind.  39 ;  Cooley  v.  Harper^  4  Ind.  464. 

Here,  the  pleadings  do  not  show  a  rescission,  or  an  offer  to 
rescind  the  contract;  even  as  to  the  portion  of  the  land  to 
which  the  vendor  has  no  title ;  but,  on  the  contrary,  they  show 
that  the  defendant  sought  to  enforce  it,  by  offering  to  pay  the 
purchase  money  and  demanding  a  deed.  The  bond  provides 
that  the  defendant,  until  the  execution  of  the  deed,  should 
have  possession  of  the  land,  and  the  inference  is  that  he  has 
such  possession.  This  inference  is  confirmed  by  the  allega- 
tions in  the  4th  and  6th  paragraphs,  that  Moss  had  demanded 
of  the  defendant  the  possession,  and  had  brought  suit  against 
him  to  recover  the  same.  The  defendant  retains  the  posses- 
sion of  the  land  and  also  the  title  bond,  and,  as  long  as  he 
does  so,  he  cannot  treat  die  contract  as  void  on  the  ground 
of  fraud.     Oshom  v.  Dodd^  supra. 

But  perhaps  the  defendant  might  afi9rm  die  contract,  keep 
what  he  has  got,  and  set  up  the  fraud  in  mitigation  of 
damages  on  the  note.  See  Hardesty  v.  Smithy  3  Ind.  39.  In 
such  case,  the  pleading  must  show  that  he  has  sustained  some 
damage  in  consequence  of  the  alleged  fraud.  In  Pauley  v. 
Freeman^  3  T.  R.  61,  it  was  said  by  Butler^  J.,  that  ^^  Fraud 
without  damage,  or  damage  without  fraud,  gives  no  cause  of 
action ;  but  where  these  two  concur,  an  action  lies."  We 
are  not  able  to  perceive,  by  the  allegations  in  the  pleadings, 
that  the  defendant  has  suffered  any  substantial  damage.  He 
has  soflfered  no  loss  in  consequence  of  the  &lse  representations. 
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He  has  had  the  use  and  occupancy  of  the .  premises.    To  be   Nov.  Term, 

sure,  Mess  has  brought  suit  against  him,  to  recover  possession      1860. 

of  the  land,  but,  until  he  is  ousted,  he  has  all  the  contract      Wilet 

provides  fw,  until  the  time  comes  j^hen  he  is  to  have  a  deed    „  ^' 

Howard. 

for  the  premises.  Supposing  the  defendant  were  suing  his 
vendor  for  the  false  representations  thus  made,  to  what  damage 
has  he  shown  himself  entitied  ?  Certainly  none,  pr  at  most 
merely  nominal.  The  probability  that  he  will  not  be  able  to 
procure  a  title  to  the  land,  when  the  time  arrives  at  which  he 
will  be  entitled  to  receive  it,  is  not  a  subject  for  present  com- 
pensation in  damages,  because,  until  that  time,  and  until  such 
&ilnre,  he  has  suffered  none.  A  possible  future  injury  is 
not  a  subject  for  damages.  Massey  v.  Crane^  1  McCord,  489. 
There  are  eases  closely  analogous  in  our  own  Court.  Thus, 
in  Smith  y.  Ackerman^  5  Blackf.  541,  a  suit  was  brought  on 
a  note  given  for  land,  and  the  defendant  set  up  an  outstanding 
right  of  dower  in  the  premises.  The  Court  say :  "  The  right 
of  dower  is  no  doubt  an  encumbrance ;  but  before  it  can  be 
any  ground  for  refusing  to  pay  any  part  of  the  purchase 
money,  it  must  have  occasioned  some  special  damage  to  the 
purchaser."  Again,  in  Heasoner  v.  Edmundson^  5  Ind.  393, 
it  was  held,  that  an  outstanding  mortgage  was  a  breach  of  the 
covenant  against  encumbrances,  but  that,  for  such  breach,  the 
purchaser  was  only  entitied  to  nominal  damages,  until  eviction. 
The  defendant,  by  his  pleading,  not  having  shown  himself 
in  a  condition  to  avoid  the  contract  on  the  ground  of  fraud ; 
and  not  having  shown  that  he  sustained  any  substantial  dam- 
ages in  consequence  thereof;  and  having  failed  to  rescind, 
we  think  the  demurrers  to  the  several  paragraphs  should  have 
been  sustained.  This  decision  in  no  wise  conflicts  with  the 
case  of  Warren  v.  Carey ^  5  Ind.  319.  There,  upon  facts 
somewhat  similar,  the  answer  assumed  the  form  of  a  counter- 
claim, and  prayed  the  Court  to  enjoin  the  proceedings  on  the 
note  in  suit,  until  the  plaintiff  should  make,  or  cause  to  be 
made^  a  deed  for  the  premises  sold.  Tlie  Court  say:  "It 
would  be  in  conflict  with  the  plainest  principles  of  justice,  to 
require  the  appellant  to  part  with  more  money  in  payment  for 
the  land,  until  he  has  a  full  assurance  of  a  valid  title  to  the 
whole  tract.  But  it  is  contended,  that  Warren^  until  he  has 
Vol.  XV.— 12 
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1°6Q'      restraining  power  of  the  Couil;.   We  perceive  no  force  in  that 

Prootob     position.    The  answer  does  not  seek  to  rescind,  but  rather  to 

Bakeb      ^'iforce  the  contract.    Its  object  is  to  enjoin  the  vendor  from 

collecting  the  purchase  money,  until  he  shall  have  made  good 

his  representations  respecting  the  title  to  the  premises.    An 

offer  to  rescind  was  therefore  unnecessary.'' 

Admitting  that  the  facts  here  set  up,  would  authorize  the 
Court  to  enjoin  the  collection  of  the  note  sued  upon,  until  the 
plaintiff's  assignor  should  procure  a  valid  title  to  the  land,  it 
does  not  therefore  follow,  that  they  authorize  a  rendition  of 
judgment  in  favor  of  the  defendant,  acquitting  him  from  its 
payment  altogether. 

The  paragraphs  in  question,  pray  no  injunction  or  other 
affirmative  relief.  They  profess  to  be  pleaded  in  bar  of  the 
action,  and  for  this,  therefore,  they  are  insufficient. 

This  view  renders  it  unnecessary  for  us  to  examine  the 
replications  to  these  several  paragraphs,  to  which  demurrers 
were  sustained.  No  error  is  assigned  upon  the  ruling  upon 
the  demurrer  to  the  first  paragraph  of  the  answer,  but  there 
is  upon  the  decision  of  the  Court  upon  the  demurrer  to  the 
replication  thereto.  The  paragraph  of  the  answer  being  bad, 
it  was  error  to  sustain  a  demurrer  to  a  replication  thereto, 
although  the  replication  might  have  been  bad,  had  the  answer 
been  good.    Ind.  Dig.  §§  170, 171,  p.  649 ;  Perk.  Prac.  236. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  with  leave  to  the  parties  to  amend  their  pleadings. 

S.  C.  Stevens^  for  appellant 

Jer.  Sullivan^  for  appellee. 


Pboctoe  and  Others  v.  Bakeb  and  Others. 

A  junior  mortgagee  is  not  a  necessary  party  to  a  proceeding  to  foreclose  a 
senior  mortgage ;  but  if  he  is  not  made  a  party,  he  is  not  precluded  by 
the  decree,  from  filing  his  bill  to  redeem  within  a  proper  time. 
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On  a  bill  to  redeem  by  &  junior  mortgagee,  after  sale  on  a  senior  mortgage,   Nov.  Term, 
a  decree,  that,  if  the  amount  necessary  to  redeem  the  mortgaged  premises       1860. 
is  not  paid  within  the  time  limited,  the  premises  shall  again  be  sold,  and      r 
the  liens  paid  in  order  of  priority,  is  erroneous.  y^ 

Baker. 

APPEAL  from  the  Spencer  Oircnit  Court.  Wednesday, 

Hanna,  J. — ^This  was  a  proceeding  to  foreclose  a  junior 
mortgage.  The  complaint  avers,  that  the  mortgage,  on  a  part 
of  a  lot  and  one  hundred  acres  of  land,  was  executed  and  re- 
corded on  June  17, 1858 ;  to  secure  the  payment  of  four  notes, 
of  some  $600  each  (of  even  date  with  the  mortgage),  the  first 
of  which  was  then  due ;  that  prior  encumbrances  existed,  on 
the  part  of  the  lot  described,  to  more  than  the  value  of  the 
same;  that,  on  June  15, 1868,  the  mortgagor  executed  another 
note  for  $50,  and  a  mortgage  on  said  one  hundred  acres  of 
land  to  secure  the  same,  to  James  Proctor^  who  assigned  it 
to  the  firm  of  Proctor  d&  Richardson^  of  which  firm  he  was 
a  member.  That  in  Decemher  following,  proceedings  were 
instituted  and  so  conducted  as  to  result  in  a  decree  of  fore- 
closure of  said  prior  mortgage,  at  the  January  t&rm^  1859, 
without  making  these  complainants  parties  to  that  proceed- 
ing; that  on  the  18th  of  said  month,  process  issued  to  the 
Bherifif  upon  said  decree,  upon -which,  on  February  19,  fol- 
lowing, said  land,  which  was  of  the  value  of  $2,000,  was 
8old,  and  said  Richardson  bid  in  the  same  at  the  price  of 
$100,  and  received  a  deed  therefor ;  that  said  bid  was  in  fact 
for  the  use  of  the  firm ;  that  afterward,  to- wit:  on  March  21, 
said  Richardson  sold  and  conveyed  said  land  to  Mont- 
gomery. 

This  suit  was  instituted  in  July  following.  Proctor^ 
Richardson^  Montgomery^  and  Miller^  the  mortgagor,  are 
made  defendants.  Prayer,  that  the  decree  and  sale  on  the 
first  mortgage  be  set  aside,  and  the  complainants  permitted 
to  redeem,  by  payment  of  the  prior  encumbrances.  Copies 
of  the  notes,  mortgages,  decree,  and  deeds  mentioned,  were 
filed. 

The  defendants,  Proctor^  Ricliardson  and  Montgomery^y 
demurred  to  the  complaint,  and  assigned  for  cause,  that  it  did 
not  show  facts  suflBcient,  &c.    The  demurrer  was  overruled. 
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Nov.  Tenn,  This  ruling  presents  the  only  point  in  the  case.    We  do  not 

1q60»      perceive  any  error  in  the  ruling  upon  the  demurrer.    A  junior 

P&ocTOR     mortgagee  is  not  a  necessary  party  to  a  proceeding  to  fore- 

g  ^'         close  a  senior  mortgage ;  but  may  be  joined.    K  he  is  not 

made  a  party,  he  is  not  precluded  by  the  decree  in  such 

case  from  filing  his  bill,  v^ithin  a  proper  time,  to  redeem. 

1  Hil.  on  Mort.  300 ;  Kimmel  v.  Willa^d,  1  Doug.  217;  Dale 

V.  Shirley,  8  B.  Mon.  524;  2  Story's  Eq.  §  1023;  Haines  v. 

Beach,  3  Johns.  Ch.  R.  459. 

After  the  decision  on  the  demurrer,  the  defendants  made 
no  further  answrer.  It  was  thereupon  decreed,  that  the  plain- 
tiff  had  a  right  to  redeem,  and  should  be  permitted  to  redeem, 
said  premises,  by  the  payment,  within  ten  days,  into  the 
clerk's  office,  of  the  sum  of  ^140,  for  the  use  of  said  Mont- 
gomery;  that  there  was  due  certain  sums  to  the  plaintiJB&  upon 
said  second  mortgage,  and  certain  other  sums  were  not  then 
yet  due  thereon ;  that  if  the  plaintiffi  failed  to  pay  said  first 
named  sum  into  the  ofiice,  said  land  should  be  sold,  and 
the  proceeds  applied :  first,  to  the  payment  of  said  named 
sum ;  second,  to  the  payment  of  the  costs ;  third,  to  the  pay- 
ment of  the  sums  due  on  the  second  mortgage,  &c. 

It  appears  to  us  that,  under  the  circumstances,  that  part  of 
the  decree  ordering  the  sale  5f  the  property,  upon  failure  of 
the  plaintiffs  to  pay  the  sum  necessary  to  redeem,  is  errone- 
ous. If  the  property  is  not  of  a  value  greater  than  the 
amount  of  the  senior  lien,  then  proceedings  to  redeem  would 
seem  to  be  fruitless,  if  that  redemption  is  for  the  sole  purpose 
of  re-offering  the  property  to  satisfy  that  lien.  That  proceed- 
ing and  expense  had  already  been  gone  through  with ;  and 
should  not  be  again  incurred,  unless  the  plaintiff  would  in 
fact  redeem. 

Per  Curiam, — ^The  judgment  should  therefore  be  so  modi- 
fied as  to  conform  to  this  view  of  the  rights  of  the  parties ; 
and  is  therefore,  as  to  the  part  ordering  the  sale  to  satisfy  the 
senior  mortgage,  reversed ;  as  to  the  balance,  affirmed,  at  the 
costs  of  tlie  appellees  here. 

Z.  Q.  De  BrxiUr  and  T,  F.  De  Bruler,  for  appellants, 

Conrad  Baker,  for  appellees. 
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Toe  Boabd  of  Commissionebs  of  Mabshall  Countt  v. 


Nov.  Term, 

1860. 


Benijbtt.  Thb  Board 

of  cohmis- 

BI0HER8|  &C. 

Quare  :  Whether  orders  entered  hj  the  clerk  over  a  blank  signature  of  the  y. 

judge,  are  valid  orders  of  the  Court  Bennett. 

If  a  claimant  appeals  from  an  allowance  of  the  board  of  county  commis- 

sioners,  and,  on  appeal,  recovers  less  than  the  amount  of  the  allowance 

below,  he  must  pay  the  costs  made  on  appeal 

APPEAL  from  the  Marshall  Circuit  Court.  Wednesday, 

Hanna,  J.  —  The  appellant  made  an  application  to  the  *^'*'"^ 
Circuit  Courtj  to  be  relieved  from  a  judgment  therein  rendered. 
The  facts  averred,  are  in  substance,  that  Bennett  had  applied 
to  the  appellant  for  an  allowance  for  services  rendered  to  a 
pauper,  for  the  time  being,  under  the  employment  of  the 
trustee  of  a  township.  He  was  allowed  $45.  He  appealed 
to  the  Circuit  Court,  where  he  had  a  verdict  for  $33,  and, 
on  the  return  thereof,  moved  for  a  new  trial  on  the  second 
day  of  the  term.  On  the  tenth  day,  he,  out  of  Court,  stated 
to  the  judge  that  he  withdrew  his  motion.  Upon  the  conven- 
ing of  Court,  the  judge  entered  on  his  minutes  the  words 
"judgment  on  the  verdict ;"  and  then  announced  that  he  would 
go  home  and  return  on  a  future  day  and  sign  the  orders.  He 
afterward  signed,  in  blank,  with  directions  to  the  clerk,  to 
make  the  entries  from  his  minutes.  This  he  did,  and  entered 
a  judgment  for  the  amount  of  the  verdict  and  costs.  Of  the 
arrangement  by  which  the  records  were  signed  in  blank,  with 
instructions  to  the  clerk,  the  appellants  aver  they  knew 
nothing,  and  are  surprised  at  the  judgment  against  them  for 
costs,  as  they  insist  that,  under  the  statute,  judgment  for  costs 
should  have  been  against  the  appellee. 

The  proof  corresponded  with  the  averments.  The  Court 
refused  to  grant  the  relief  prayed.  Should  it  have  been 
granted?  The  statute  is,  that  in  appeals  from  allowance, 
Ac,  the  claimant  shall  not  recover  the  costs  of  the  appeal, 
unless  he  recovers  more  than  the  allowance  below.  1  R.  S., 
§  10,  p.  102.  Without  intimating  an  opinion  in  reference  to  the 
validity  of  the  order  entered  by  the  clerk  over  a  blank  signa- 
ture, we  think  the  other  facts  present  a  case  in  which  the 
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Nov.  Term,  appellant  was  entitled  to  have  judgment  for  costs.    The  judg- 
IqQO-      ment  of  the  Court  in  refusing  to  so  modify  the  judgment  in 
Hyde       favor  of  appellant,  is  reversed. 
Thb^Bank       "^^^   Curiam.  —  The  judgment  is  reversed,  with  costs. 
OF  Hartford  Cause  remanded. 
Ck)CNTY.         Q^  jg^^  Reeve  and  James  BraMey^  for  appellant. 

H.  C.  Newcomb  and  John  Ta/rhington^  for  appellee. 


<  ■»• » 


Hyde  v.  Thb  Bane  of  Habtpoed  Countt. 

Wedwsdat/t        APPEAL  from  the  Marion  Common  Pleas. 

Perkins,  J. — Suit  upon  a  bill  of  exchange  as  follows  : 

"  $500.  *'  Indianapolis^  September  17,  1857. 

''At  sight.  Pay  to  the  order  of  John  Woolly^  cashier, 
five  hundred  dollars,  at  the  office  of  £.  E.  Bates^  Boston^ 
Massachusetta^  for  value  received,  and  charge  the  same  to 
the  account  of  A.  R.  HydeP 

"  To  R.  S.  Denney^  Oloppsville^  MosbT 

Indorsed.  "  For  value  received  I  assign  the  within  bill  of 
exchange  to  the  Bank  of  Hartford  County. 

^^John  Woolly^  Cashier.'' 

This  assignment  to  the  bank,  it  appears  by  the  record,  was 
made  on  September  24, 1857,  for  a  valuable  consideration,  and 
three  days  before  the  bill  was  protested,  that  occurring  on 
September  27. 

In  December^  1867,  the  bank  commenced  suit  on  the  bill, 
against  Hyde.  In  Januai^y  1858,  the  defendant  answered. 
The  plaintiff  demurred  to  the  answer ;  the  demurrer  was  sus- 
tained, and  the  defendant  obtained  leave  to  amend.  The 
original  answer  does  not  appear  in  the  record.  Upon  the 
paragraphs  of  the  amended  answer,  issues  of  fact  were  taken. 
At  the  April  term,  1858,  and  also  at  the  October  term  of  that 
year,  the  cause  was  continued. 

At  the  February  term,  1859,  the  defendant  obtained  an 
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order  for  a  change  of  venue,  but  failed  to  pay  the  costs.     At  Nov.  Term, 
the  June  term,  1859,  the  defendant  obtamed  a  continuance      1860. 
to  obtain  the  testimony  of  John  H.  Bradley^  Esq.    At  the     Stbyens 
AugtMt  term,  1859,  the  defendant  filed  interrogatories  to  be      ^J- 
answered  by  a  non-resident  plaintifi*.     At  the  Deeember  term, 
1859,  the  defendant  applied  for  a  continuance  to  obtain  the  tes- 
timony of  John  Woolly^  Esq.,  and  an  inspection  of  bank-books. 
The  continuance  was  refused,  the  cause  tried,  and  judgment 
rendered  for  the  plaintiff    The  evidence  is  not  of  record. 
No  exception  was  taken  on  the  trial.    The  plaintiff  had  been 
baffled,  about  long  enough. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 

R,  Z.  Walpole  and  K,  Ferguson^  for  appellant. 

J.  Z.  Keicham  and  Iboglc  Coffin^  for  appellee. 


•  mi 


Stevens  v.  Helm. 

Where  a  de&ult  has  heen  regularly  takeOp  the  Court  is  not  authorized  to 
set  it  aside,  unless  the  defendant  shows,  affirmatively,  that  he  has  a  meri- 
torious defense  to  the  action. 

In  the  absence  of  contrary  proo^  this  Court  will  presume  that  the  Court 
below  when  it  ordered  the  default^  was  fully  satisfied  by  evidence,  that 
the  process  was  regularly  served. 

APPEAL  from  the  Rush  Common  Pleas.  Wednesday, 

Davison,  J.— This  was  an  action,  instituted  in  the  Rush  -^^'^'"^  5- 
Common  Pleas,  by  the  appellee,  who  was  the  plaintiff,  against 
Andrew  Stevens^  upon  a  promissory  note,  for  the  payment  of 
^00.  Process  against  the  defendant  was  duly  issued  to 
the  sheriff,  returnable  to  the  second  day  of  the  April  term, 
1859,  of  said  Court;  upon  which  there  is  indorsed,  the 
following  return:  "Served  by  leaving  a  copy  at  his  usual 
place  of  residence,  this  April  13,  1859."  (Signed)  "J7. 
Laughlin^  S.  R.  (7.,  per  S.  B.  LatLghlin^    On  the  day  on 
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Kor.  Term,  which  the  process  was  returnable,  the  defendant  was  called 
-'^"^^'  and  defaulted,  and  judgment  by  default  was  entered  against 
Stbykks  him.  Afterward,  on  the  same  day,  the  defendant  appeared, 
Helm.  ^^^  moved  to  set  aside  the  default,  and  in  support  of  his 
motion,  filed  an  aflSdavit,  alleging,  "  that  he  was  summoned 
to  answer  the  complaint  on  that  day ;  that  he  had  left  his 
home  in  an  extreme  part  of  JRt^h  county,  early  that  morning, 
expecting  to  be  in  time  for  Court;  that  he  came  with  all 
reasonable  dispatch,  and  arrived  at  Court  shortly  after 
9  o'clock  A.  M.,  and  found  that  a  judgment  by  default  had 
been  rendered  against  him.  That  he  is  desirous  of  making 
a  defense  against  the  action ;  that  he  has  come  to  Court  for 
that  purpose,  and  will  be  ready  to  file  his  answer  by  the  next 
calling  of  the  cause,  provided  the  Court  will  set  aside  the 
default.  The  motion  was  refused,  and  the  defendant  excepted. 
There  is  nothing  in  this  exception.  The  affidavit  fails  to  show 
any  valid  defense  to  the  note,  and  for  that  reason,  alone,  it  is 
an  insufficient  support  to  the  motion.  Where  the  de&ult  has 
been  regularly  taken,  the  Court  is  not  authorized  to  set  it  aside, 
unless  the  defendant  shows,  affirmatively,  that  he  has  a  merito- 
rious defense  to  the  action.    1  Tidd's  Prac.  3  Am.  Ed.  p.  567. 

But  it  is  said  that  "  the  Court  erred  in  rendering  judgment 
by  default  without  proof  of  the  service  of  process  on  the 
defendant.'*  The  return  is  signed,  "  IT.  Laughlin^  S.  R.  CI, 
per  S.  B.  Laughlin^  and  the  point  relied  on  is,  that  "  S.  B. 
LaugJilin^'^  does  not  appear  to  have  had  authority,  as  deputy 
sherifi*,  or  otherwise,  to  serve  the  process.  In  the  absence  of 
contrary  proof,  we  will  presume  that  the  Court,  when  it  or- 
dered the  default,  was  fully  satisfied,  by  evidence,  that  the 
process  was  regularly  served.  Moreover,  the  question  as  to 
the  service  of  process  does  not  appear  to  have  been  raised  in 
the  Common  Pleas,  and  is  not,  therefore,  properly  before  this 
Court. 

Per  Gunam, — The  judgment  is  affirmed,  with  6  per  cent, 
damages,  and  costs. 

Z.  Sexton^  for  appellant. 

B.  F.  Olaypool  and  J.  Sdm^  Jr.,  for  appellee. 
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Nov.  Tern, 
The  State  v.  Vanvalkenbubg  and  Another.  1860. 

The  State 
Under  tbe  code,  actions  against  the  bail,  upon  forfeited  recognizances,  like  v. 

suits  upon  ordinary  contracts,  must  be  brought  in  the  county  where  the  V  akvalkkk- 

defendants,  or  one  of  them,  has  his  usual  place  of  residence. 

APPEAL  from  the  Tippecanoe  Circnit  Court.  Wednesday, 

Davkon,  J.— This  wag  an  action  by  the  State,  ^against  ■^^**"'*^  ^• 
AhraTiam,  John  and  Jacob  VanvalTcenhurg,  upon  a  recogni- 
zance. Process,  as  to  Ahraham  Vanvalkenhurg,  was  returned 
**  not  fimnd,"  upon  the  other  defendants,  it  was  duly  served. 
The  complaint  charges  that  on  September  12,  1856,  the 
defendants  entered  into  a  recognizance  in  the  sum  of  $200, 
conditioned  that  said  Abraham  Vanvalkenburg  should  per- 
sonally appear  before  the  judge  of  the  Circuit  Court  of 
Tippecanoe  county,  on  the  first  day  of  the  next  term  thereof, 
to  answer  the  State  of  Indiana  on  a  charge  of  larceny,  and 
abide  the  order  of  the  Court,  and  not  depart  thence  without 
leave,  &c.  It  is  averred  that  Abraham  Vanvalkenburg  did 
not  appear  at  the  next  term  of  said  Court;  but  wholly 
failed  and  refused  to  appear,  whereby  said  recognizance  was 
forfeited ;  and  the  plaintiff  avers  that  the  defendants  have  not 
paid  the  $200,  or  any  part  thereof,  &c. 

John  and  Jacob  Vanvalkenburg  answered,  "  that  they  are 
now,  and  were  at,  and  before,  the  commencement  of  this  suit, 
and  ever  since  have  been,  residents  of  Mianii  county ;  that 
said  Abraham  Vanvalkenburg,  with  whom  the  defendants  are 
impleaded,  is  not  now,  nor  was  he  at  the  time  of  the  com- 
mencement of  this  suit,  or  at  any  time  since,  a  resident  of 
said  county  of  Tippecanoe,  and  that  process  has  not  been 
served  upon  him.  Wherefore  the  defendants,  John  and 
Jacob  Vanvalkenburg,  in  fact,  say  that  said  Circuit  Court 
has  no  jurisdiction  of  their  persons  in  this  action."  The 
plaintiff  demurred  to  this  defense ;  but  the  Court  overruled 
the  demurrer,  and  dismissed  the  cause  for  want  of  jurisdiction. 

This  ruling  is  assigned  for  error,  and  involves  the  only  ques* 
tion  to  settle  in  the  case.  Anterior  to  the  Revision  of  1862, 
the  proceeding,  in  case  of  a  forfeited  recognizance,  was  by 
scire  facias,  upon  the  judgment  of  forfeiture.    This  writ 
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^Voan^'  simply  required  the  defendant,  against  whom  it  was  issued, 
to  show  cause  why  the  State  should  not  have  execution  agaioBt 
Thb  Statb  him  for  the  amount  of  the  judgment;  and  hence  the  icire 
VantAkss-  f<^<^<^^  being  thus  founded  on  the  judgment  of  forfeitwe, 
BUBG.  issued,  of  course,  from  the  Court  in  which  the  forfeiture  was 
taken.  Crisman  v.  The  People^  3  Gilman,  351.  But  the 
code  now  in  force,  contains  these  provisions:  ^'If,  without 
any  excuse,  the  defendant  neglect  to  appear  for  trial  or  judg- 
ment, &c.,  according  to  the  condition  of  his  recognizance,  the 
Court  must  direct  that  fact  to  be  entered  upon  its  minutes,  and 
the  recognizance  of  bail,  &c.,  is  thereupon  forfeited,"  and 
"  the  prosecuting  attorney  may,  at  any  time  after  the  adjourn- 
ment of  the  Court,  proceed  by  action  against  the  bail  upon 
the  recognizance.  Such  action  shall  be  governed  by  the 
rules  of  civil  pleading,  so  far  as  applicable;"  and  "any 
recognizance  forfeited  by  the  principal  is  collectable  by  execu- 
tion,'' &c.    2  R.  S.,  §§  47,  48,  50,  pp.  366,  367. 

Thus,  it  will  be  seen,  that,  instead  of  a  %ciTe  facias  on  the 
judgment  of  forfeiture,  as  authorized  by  the  old  system  of  pro- 
cedure, the  law  now  requires  an  action,  upon  the  recognizance 
itself,  against  the  bail.  And  the  inquiry  arises,  whether,  in 
this  instance,  the  defendants  being  residents  of  Miami  county, 
the  suit  was  rightfuUy  instituted  in  the  county  of  Itppe^ 
canoe  f  We  have  a  statute,  relative  to  the  commencement 
of  actions,  which  says :  "  Actions  for  the  following  causes  must 
be  commenced  in  the  county  where  the  cf.u8e,  or  some  part 
thereof,  arose,"  and  after  pointing  out,  specifically,  the  cases 
in  which  actions  must  be  so  commenced,  proceeds :  "  In  all 
other  cases,  the  action  shall  be  commenced  in  the  county  where 
the  defendants,  or  one  of  them,  has  his  usual  place  of  resi- 
dence." 2  R.  S.,  §§  29,  30,  31,  32, 33,  p.  34.  Actions  upon 
forfeited  recognizances,  are  not  found  among  the  cases  in 
which  actions  are  required  by  the  statute  to  be  commenced  in 
the  county  where  the  '*  cause  of  action,  or  some  part  thereof, 
arose."  And  it  seems  to  follow  that  in  this  instance,  the 
action  against  the  sureties  in  the  recoguizauce,  should  have 
been  commenced  in  the  county  in  which  the  defendants  have 
their  usual  place  of  residence.  Indeed  the  legislature  seems 
to  have  placed  such  actions,  not  only  in  respect  to  the  juris- 
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diction  in  which  they  shall  be  commenced,  but  as  to  the  Nov.  Term, 
rules  of  pleading  by  which  they  are  to  be  governed,  on  the      -"^^^Q* 
aame  footing  with  suits  upon  ordinary  contracts.    We  are,      Fillson 
therefore,  of  opinion  that,  in  this  case,  Hii&Tippecanoe  Circuit      g^^^^^ 
Court  had  no  jurisdiction  of  the  persons  of  the  defendants, 
and  consequently,  the  demurrer  was  not  well  taken.    Ktser 
V,  ne  State^  13  Ind.  80. 

Per  Curiam. — ^The  judgment  is  aflSrmed. 

John  8.  Miller  for  the  State. 

S.  A.  Huff^  Z.  Baird^  and  J.  M.  La  Rue^  for  appellees. 


■  • » •  • 


McClaben  v.  Evans. 

APPEAL  from  the  Allen  Common  Pleas.  Wednesday, 

Per  Curiam, — Suit  to  foreclose  a  mortgage.    Judgment  by 
default.    No  motion  to  set  aside,  or  correct  judgment  below. 
The  appeal  is  dismissed  at  the  cost  of  appellant. 
John  Morris^  for  appellant. 


»•«> 


Fillson  v.  Scott. 

APPEAL  from  the  Huntington  Common  Pleas.  Wednesday, 

Per  Curiam. — Proceedings  supplementary  to  execution, 
under  §  519,  2  R.  S.  1852,  p.  152.  The  complaint  was  not 
sworn  to,  as  it  should  have  been ;  nor  was  it  suflSciently  cer- 
tain in  describing  what  articles,  and  where,  the  defendant  had^ 
subject  to  execution  ;  but  these  defects  were  waived  by  answer 
to  the  merits. 

The  Court  found  against  the  defendant,  to  the  amount  of 
$135,  over  the  ^00  exempt  from  execution. 

We  have  not  been  able  to  find  proof  of  the  existence  of 
the  money  in  the  defendant's  hands. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &o. 

Z.  Jf.  Ninde  and  H,  iT.  Pv^kett^  for  appellant. 
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Hot.  Term, 

1860. 

Uonasrs 

y, 
Obgait. 


Wednesday, 
December  h. 


Hopkins  and  Others  v.  Okgan. 

An  assignment^  though  m  writing,  of  an  agreement  to  payrent^  contained  in 
a  written  lease,  does  not  operate  as  a  transfer  of  the  legal  title  thereto ;  and 
the  assignor  must,  in  a  suit  thereon  hy  the  assignee,  be  made  a  defendant 
to  answer  as  to  his  interest 

A  judgment  may  be  reversed  as  to  a  part  of  the  defendants,  and  affirmed 
as  to  the  others. 

APPEAL  from  the  Laporte  Circuit  Court 

WoBDEN,  J. — Suit  by  Organ^  against  the  appellants,  to  re- 
cover rent  due  upon  a  written  lease  of  certain  premises.  The 
lease  was  made  by,  and  the  rent  payable  to,  William  Z>.  Parker, 
The  agreement  for  the  payment  of  rent  was  assigned  in 
writing  by  Parker^  to  one  Benjamin  P.  Walker^  and  by  the 
latter  it  was,  in  the  same  manner,  assigned  to  the  plaintifi^ 
Organ.  One  of  the  defendants,  James  C.  Hopkins^  demurred 
to  the  complaint,  and  assigned  for  cause,  amongst  other  things, 
that  there  was  a  defect  of  parties  defendant.  The  demurrer 
was  overruled,  and  he  excepted.  The  other  defendants 
answered,  as  did  also  James  C,  after  the  overruling  of  his 
demurrer,  and  such  further  proceedings  were  had,  as  that 
final  judgment  was  rendered  for  the  plaintiff,  against  all  the 
defendants.  The  only  error  complained  of,  is  the  ruling  of 
the  Court  upon  the  demurrer  of  James  (7.,  one  of  the 
defendants. 

The  assignment  of  the  instrument  sued  on  not  operating 
as  a  transfer  of  the  legal  title  thereto,  both  Parker  and 
Walker  were  necessary  parties  defendant  Mewherter  v. 
Price^  11  Ind.  199.  It  follows,  that  the  demurrer  should  hare 
been  sustained,  as  it  pointed  out  specially  the  defect.  But 
this  error  does  not  require  a  reversal  of  the  judgment  as  to 
all  the  defendants.  The  other  defendants  did  not  make  the 
objection,  either  by  way  of  demurrer  or  answer,  and  as  to 
them,  it  was  waived.  Code,  §  64.  A  judgment  may  be 
reversed  as  to  a  part  of  the  defendants,  and  affirmed  as  to 
the  others.  Kuntz  v.  Bright^  12  Ind.  313 ;  Cutchen  v.  Cole- 
man^ 13  Ind.  568. 

Per  Curiam. — ^The  judgment  below,  as  against  James  C. 
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BcpMns^  is  reversed,  with  costs :  as  to  the  other  defendants,  Not.  Term. 

it  is  affirmed.  ^         1^60. 

M,  K,  Farrand  and  J.  A.  Liston^  for  appellants.  MgPhblomt 

J.  Bradley  and  Z>.  J.  Woodward^  for  appellee.  ^_^* 


m  *♦»■»■« 


MoPhbloht  v.  Solomon. 

In  tn  action  of  repleviD  begun  before  a  justioe  of  the  peace,  the  complaint 
stated, "  that  such  property  had  not  been  taken  on  any  legal  tax,  assessmeat^ 
fine,  or  execution,  or  other  legal  writ,"  &c.  After  verdict  for  the  plaintiff 
in  the  Court  below,  the  judgment  was  arrested  and  the  cause  dismissed. 

Bddj  that  the  complaint  was  good  on  a  motion  in  arrest,  the  defect,  if  any, 
being  healed  by  the  verdict 

APPEAL  from  the  Davies  Common  Pleas.  Wedneaday^ 

WoBDKN,  J. — McPhdomy  sued  Solomon  before  a  justice  -^^^'^'"^  "• 
of  the  peace,  and  filed  the  following  complaint,  viz : 

"  The  plaintiff  states  that  he  is  the  owner,  and  lawfully 
entitled  to  the  possession,  of  the  following  peraonal  property, 
to-wit :  one  barrel  containing  forty  gallons  of  whisky,  of  the 
value  of  sixteen  dollars ;  that  the  same  lias  not  been  taken  by 
virtue  of  any  legal  tax,  assessment,  fine  or  execution,  or  other 
legal  writ  against  him,  but  is  unlawfully  detained  in  Davies 
county,  Indiana^  from  the  said  plaintiff  by  the  said  David 
Solomon.  Wherefore  the  plaintiff  demands  judgment  for  the 
restitution  of  said  personal  property,  and  five  dollars  in  dam- 
ages for  the  detention  of  the  same." 

The  cause  was  tried  before  the  justice,  and  appealed  to  the 
Common  Pleas.  In  the  latter  Court,  the  plaintiff,  upon  trial, 
obtained  a  verdict ;  but,  on  motion  of  defendant,  judgment 
was  arrested  and  the  cause  dismissed,  on  the  ground  of  alleged 
insufficiency  of  the  complaint. 

The  statute  requires,  in  actions  of  replevin  before  justices, 
that  the  complaint  shall  state  that  the  property  sought  to  be 
replevied  "  has  not  been  taken  by  virtue  of  any  execution  or 
other  writ  against"  the  plaintiff.    2  R  S.  1852,  §  71,  p.  464. 
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Not.  Tenn, 

1860. 

Bboosteb 

V. 

The  State. 


The  objection  to  the  complaint  in  this  case,  is  that  the  word 
''  legal,**  is  inserted  before  the  word  "  tax,"  and  before  the 
word  "  writ." 

It  may  be  doubted  whether  the  word  "  legal,''  as  found  in 
the  complaint,  adds  to,  or  diminishes  from,  its  substantial 
effect.  An  "execution,"  or  a  "writ,"  could  hardly  be  desig- 
nated as  such,  unless  it  were  a  legal  execution,  or  a  legal  writ 
Again,  it  may  be  doubted  whether  the  legislature  intended  to 
withhold  the  remedy  before  a  justice,  except  in  cases  where 
the  property  was  taken  by  a  legal  execution  or  other  legal 
writ. 

But  admitting  the  complaint  to  be  informal  in  this  particular, 
we  think  the  objection  was  made  too  late.  The  complaint,  in 
oxxt  opinion,  is  good  on  motion  in  arrest.  No  objection  was 
made  to  it,  either  before  the  justice,  or  in  the  Common  Pleas, 
until  after  the  trial  and  the  return  of  the  verdict.  We  think 
it  clear  that  such  defect  as  ib  here  made  the  ground  of  arresting 
the  judgment,  is  cured  by  the  verdict.    Chitty's  Plead.  673. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs, 
and  the  cause  remanded,  with  instructions  to  the  Court  below 
^  to  render  judgment  on  the  verdict. 

Z.  Q.  De  Brvler^  for  appellant. 

J.  W.  Burton  and  JR.  A.  Clements^  Jr.,  for  appellee. 


m   > 
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BsoosTEB  V,  The  State. 

Where  an  affidavit,  upon  which  an  information  for  assault  and  battery  was 
based,  purported  to  have  been  made  in  the  county  in  which  the  cause 
was  tried  below,  before  one  A,  S.,  but  without  designating  his  office,  and 
a  motion  to  quash  was  made  and  overruled,  it  must  be  presumed  that 
the  Court  below  was  fully  advised  that  he  was  a  person  authorized  to 
administer  oaths. 

An  information  charging  an  assault  and  battery  upon  "a  certain  boy  whose 
name  is  unknown,"  is  within  the  requirements  of  the  statute. 

Erroneous  instructions  will  not  be  allowed  to  reverse  a  judgment,  where  the 
evidence  plainly  sustains  the  finding  of  the  jury. 
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APPEAL  from  the  Carroll  Common  Pleas.  3ffoy.  Term, 

Davison,  J. — Prosecution  for  an  assault  and  battery.    The      I860. 
aflSdavit,  upon  which  the  information  was  founded,  is  in  these    Bboostbb 

*'  State  of  Indiana^  Carroll  county,  Carroll  Court  of  Com- 
mcm  Pleas,  vacation  of  MarcJi  term,  1859.  Martin  Fost&r^  .^^^6 
upon  oath  says,  that  on,  &c.,  at,  &c.,  one  Frederick  BrooateVy 
did  unlawfully,  in  a  rude  and  angiy  manner,  strike,  beat,  and 
abuse  a  certain  boy,  whose  name  is  unknown  to  the  afSant, 
contrary,  &c.  (Signed),  Martin  Foster,  Subscribed  and 
sworn  to,  February  26, 1859.    (Signed),  J.  C.  ApplegateP 

Defendant  moved  to  quash  the  afiBdavit,  on  the  ground 
"that  it  does  not  appear  to  have  been  taken  before  ^an  oflScer 
authorized  to  administer  oaths.'  ^  His  motion  was  overruled, 
and  he  excepted.  The  statute  requires  such  affidavit  to  be 
made  before  such  officer.  2  B.  S.,  §  20,  p.  364.  And  did  it 
appear  that^'e/.  (7.  Applegate^hQior^yfhoui  it  purports  to 
have  been  taken,  was  not  an  officer  of  that  character,  the  ob- 
jection would  have  been  available.  But  the  affidavit,  on  its 
fiice,  shows  that  it  was  made  in  Carroll  county,  and  the  motion 
to  quash  liaving  been  refused,  it  must  be  presumed  tliat  the 
Court  was  fully  advised  that  "e/".  C.  Applegate^^  was  an 
officer  authorized  to  administer  oaths.  Indeed,  the  record 
shows  that  a  person  of  that  name  was  the  judge  of  the  very 
Court  in  which  the  affidavit  appears  to  have  been  taken  and 
filed ;  hence,  the  inference  that  it  was  made  before  that  officer 
may  be  fairly  indulged. 

The  information  charges  that  Brooster^  on,  &c.,  at,  &c., 
did  unlawfully  strike  and  beat  a  certain  boy,  '^  whose  name  is 
unknown,"  contrary,  &c.  There  was  a  motion  to  quash  over- 
ruled, and  the  defendant  excepted.  The  ground  of  this  excep- 
tion is  that  the  phrase,  "  whose  name  \a  unknown,"  is  equiva- 
lent to  an  allegation,  ^^  that  his  name  is  unknown  to  the  whole 
world,  and  that  consequently  he  has  no  name,  nor  even  an 
existence.^  We  are  not  inclined  to  adopt  this  construction. 
The  attorney  for  the  State  having  made  and  filed  the  informa- 
tion, the  terms  used  in  that  pleading,  viz:  ''whose  name  is 
unknown,"  evidently  intend  that  the  name  of  the  boy  was 
^'unknown''  to  the  pleader,  and  nothing  more.    The  informa- 
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Nov.  Term,  tion  is,  in  our  opinion,  within  the  requirements  of  the  statute. 
I860.      2  B.  S.,  §  60,  p.  368. 
Jacksoxt        The  cause  was  submitted  to  a  jury,  who  found  the  defend- 

rj,    ^'         ant  guilty.    Motions  for  a  new  trial  and  in  arrest,  overruled ; 

AND  Missis-  and  judgment  given  on  the  v^dict. 

^  ho'  ^^0^  "^^  ^^®  proper  time,  the  defendant  moved  to  instruct  as 
follows :  "  If  the  name  of  the  injured  party  was  known  to  the 
prosecuting  witness^  at  the  time  the  prosecution  was  com- 
menced, aad  this  appears  in  the  evidence,  the  defendant 
should  be  acquitted."  This  instruction  the  Court  refused,  butj 
on  Its  own  motion,  gave  the  following:  "The  jury  in  this  case 
have  nothing  whatever  to  do  with  the  name  of  the  injured 
party;  that  has  been  settled  by  the  Court."  The  instructioii 
moved  by  the  defendant  was  correctly  refused,  because  it 
could  not  be  material,  on  the  trial,  whether  the  name  of  the 
injured  party  was,  or  not,  known  to  the  prosecuting  witness. 
If  his  name  was  unknown  to  the  prosecuting  attorney  wb^ 
he  filed  the  information,  though  it  may  have  been  known  to 
the  witness,  the  jury  were  not  authorized,  on  that  account,  to 
acquit  the  defendant.  The  instruction  given  is  not  strictly 
correct,  but  the  error  in  giving  it  will  not  be  allowed  to 
reverse  the  judgment,  because  the  evidence  plainly  sustains 
the  finding  of  the  jury.  It  proves  the  guilt  of  the  defendant, 
as  charged  in  the  information,  "beyond  a  rational  doubt" 
The  verdict  being  tlius  right  on  the  evidence,  we  are  not 
allowed  to  presume  that  the  instruction,  though  erroneous, 
misled  the  jury. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  costs. 
J.  H.  Qould  and  Z.  Chamherlain^  for  appellant. 


i»  • 


Jackson  v.  The  Ohio  and  Mississippi  Railboad  Company. 

An  officer  should  be  petmitted,  on  leare  asked  of  the  Court,  to  so  amend 
his  zeturn  as  to  show  the  real  manner  of  service  of  process. 
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APPEAL  from  the  Ripley  Circuit  Court.  Nov.  Term, 

Davbon,  J. — Jackson  sued  the    Ohio  and  Mississippi      1°6Q- 
Railroad  Company  before  a  justice  of  the  peace,  alleging  in     Jackson 
his  complaint,  "  that  on  April  3, 1858,  at,  &c.,  the  defendant,    rp^^Q„ 
by  her  locomotives  and  cars,  on  said  road,  killed  one  work  ox  and  Mtssis- 
belonging  to  the  plaintiff    To  his  damage,  $75,  &c.    Process,   ^^^j^^^;""^^ 
leaned  by  the  justice,  was  returned,  indorsed  thus :  "  Served 
by  copy  on  William  P.  Oold^  conductor  for  the  LouisviUe  S^^^f ' 
express,  April  22,  1858,  M.  Ferren^  C.  0.  T.^    On  the  day 
of  trial,  the  defendant,  having  failed  to  appear,  was  defaulted : 
the  cause  was  tried  in  her  absence,  and  judgment  given  in 
favor  of  the  plaintiff  for  $65.    From  this  judgment,  the 
defendant  appealed ;  and  in  the  Circuit  Court,  to  which  the 
cause  was  taken  by  appeal,  moved  to  dismiss  the  suit,  on  the 
alleged  ground,  that  there  was  no  service  on  the  defendant, 
of  the  process  issued  by  the  justice.    Pending  this  motion, 
the  plaintiff  moved  that  the  constable  who  served  the  process, 
flaid  constable  being  then  present  in  court,  be  allowed  to 
amend  his  return,  by  adding  thereto  immediately  after  the 
words  ''  LouisviUe  express,"  these  words :  "  a  train  running 
oyer,  and  owned  by,  said  Ohio  and  Mississippi  Railroad s^"^ 
and,  also,  by  changing  the  signature  and  words  "  M.  Ferren^ 
0,  0.  T,^  to  "  Montgomery  Ferren^  Const.  Otter  Creek  town- 
ship, Ripley  county,  Indiana^ 

These  amendments  were  refused  by  the  Court,  and  the 
motion  to  dismiss  was  sustained.  In  this,  we  think  there 
was  error.  The  constable  should  have  been  allowed  to  amend 
his  return.  See  New  Albany  and  Salem  Railroad  Company 
V.  Laiman^  8  Ind.  212 ;  Saw.e  v.  Chamherlain^  ih,  278 ;  Sam^ 
V.  OrooTM^  9  ih,  243.  These  authorities  are  decisive  that 
such  amendments  are  allowable.  It  follows  that  the  motion 
to  dismiss  the  suit  should  have  been  overruled. 

Per  Curiam,  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

A.  C.  <&  H,  A.  Doxon^y^  J.  H,  Cravens^  and  J.  O.  Berk- 
shire,  for  appellant. 

Wm.  S.  Holman,  for  appellee. 
Vol.  XV.— 13 
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Nov.  Term, 

^  Will  and  Others  v.  Whitwby  and  Another. 

Will 
.^  ^'  SemUe,  that  a  motion  to  discharge  an  attachment  can  not  he  made  withrat 

a  full  appearance  to  the  action. 
At  common  law,  a  writ  to  be  executed  on  the  person,  oouid  not  run  beyond 

a  term;  and  under  our  statutes,  the  forms  prescribed  for  such  writs, 

require  service  before,  and  a  return  at  the  next  term. 
Writs  of  attachment  do  not  fall  within  the  rule  of  peisonsl  writs,  but  nay 

run  until  executed ;  or  at  leasts  until  by  reasonable  diligence  they  eui 

be  executed. 
It  is  not  error  for  a  sherijfT  to  call  different  persons  to  assist  him  in  levyng 

upon  and  appraising  different  pieces  of  property,  taken  on  the  same  wiit 

of  attachment 
The  statute  does  not  require  that  the  householder  thus  asasting  should  be 

sworn,  and  the  prooeedings  being  statutory,  need  only  oonibrm  to  the 

statute. 
Buit  bj  assignees  against  the  makers  of  a  promissory  note  made  is  Ol»0, 

and  payable  at  a  bank  in  that  State.    The  defendants  pleaded  a  aei-of£,  to 

which  the  plaintifis  replied,  setting  out  a  statute  of  Ohio,  which  brou^t 

the  note  within  the  law  merchant 
Eddf  that  the  reply  was  a  departure,  and  that  the  defect  might  be  reached 

by  demurrer. 
Eddj  also,  that  the  plaintiffs,  instead  of  replying  the  law  of  Ohio,  should  have 

amended  their  complaint 

Wednesday,  /    APPEAL  from  the  Za  Grange  Common  Pleas. 
ecember  5.  /     pj-BKi^g^  J. — Suit  upon  a  note  of  the  following  tenor, 
to-wit: 

"$469  tW.  ''Piqua,  Novemher  30, 1867. 

"Six  months  after  date  we  promise  to  pay  Whipple  and 
Oray^  or  order,  at  the  Piqua  branch  bank  of  Ohio^  four 
hondred  and  sixty-nine  dollars  and  tW?  for  value  received. 

«  Will,  Cable  dk  Co^ 

Indorsed,  "  Whipple  and  OrayP 

The  suit  is  against  Will,  Cable,  and  Jones^  Cable  and 
Jones  appeared  and  answered.  Concurrently  with  the  com- 
mencement of  the  suit,  a  writ  of  attachment  was  obtained, 
which  was  levied  upon  property  of  Will. 

Will  appeared,  first,  simply  to  move  to  set  aside  the  levy 
of  the  attachment.    Afterward,  it  appears  by  the  record,  he 
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mftde  full  appearance.    The  record  recites :  "  come  now  the  Nor.  Term, 
pkintiffs  by  their  attorney,  and  the  defendants,   Will  and      ^860. 
JoneSj  also  come  by  Andrew  Ellison^  their  attorney,  and       Will 
move  the  Court  to  set  aside  the  attachment  in^this  behalf;    -m^gi^ 
and  on  motion,  depositions  are  published  in  behalf  of  said 
defendant  Cable}'^    Thus  an  appearance  by  all  the  defendants 
is  shown.    Indeed,  it  seems  that  a  motion  to  discharge  an 
attachment  can  not  be  mada without  full  appearance.    2  B.  S., 
$  188,  p.  70.    The  writ  of  attachment  issued  on  November  3, 
1858.   Tlie  next  succeeding  term  of  the  Court  commenced  on 
the  15th  day  of  the  same  month.    The  writ  was  not  returned 
to  the  November  term,  and  was  not  executed  till  the  February 
following. 

It  was  the  common  law,  that  a  writ  to  be  executed  on  the 
person,  could  not  run  beyond  a  term.  It  was  a  rule  in  favor 
of  the  liberty  of  the  subject.  Suits,  at  common  law,  were 
commenced  by  capias;  and,  if  they  could  have  been  made  to 
ran  beyond  a  term,  it  is  easy  to  see,  they  might  have  been 
used  as  instruments  to  keep  men  unjustly  confined  in  jail. 
This  reason,  as  a  general  proposition,  does  not  exist  in  this 
State  at  present.  But  there  are  reasons  of  public  policy, 
which  render  it  proper  that  writs  should  not  lie  indefinitely 
in  the  hands  of  ofiicers  unexecuted ;  and  the  forms  prescribed 
by  statute,  of  writs  to  be  personally  served,  require  service 
before,  and  return  at,  the  next  succeeding  term.  Perk.  Prac. 
U7,  150.  And  see,  Carey  v.  Butler^  11  Ind.  391.  But 
writs  of  attachment  of  property  do  not  seem,  either  in  reason 
or  by  statute,  to  fall  within  the  rule  of  pereonal  writs.  They 
issue  at  any  time  during  the  pendency  of  a  cause,  and  require 
a  return  when  executed.    See  Perk.  Prac.  153. 

We  think  writs  of  attachment  may  run  till  executed ;  or,  at 
least,  till,  by  reasonable  diligence,  they  can  be  executed^ 
They  should  be  returned,  without  doubt,  immediately  upon, 
execution. 

It  was  also  objected  to  the  attachment,  that  dificrent  per- 
sons were  called  to  assist  the  sherifi*  in  levying  upon,  and 
appraising,  difierent  pieces  of  property  under  it.  "We  do  not 
see  that  this  was  necessarily  objectionable.  It  was  not  in 
violation  of  the  letter  of  the  statute ;  and,  if  the  pieces  of 
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Will 

V. 

Whitnet. 


Nov.  Term,  property  were  situate  in  different  parts  of  the  county,  it 
1"60.      might  have  been  a  convenient  and  judicious  course. 

It  was  further  objected,  that  the  householders  who  assisted 
at  the  levy.and  appraisement  were  not  sworn.  The  statute 
did  not  require  it;  and  the  proceeding  being  statutory,  need 
only  conform  to  the  statute. 

This  disposes  of  the  attachment  branch  of  the  cause.  "We 
return  now  to  the  principal  suit.  The  suit,  we  have  seen, 
wasyupon  a  promissory  note  made  in  Ohio^  but  containing 
no  special  stipulation  to  bring  the  contract  within  a  particulai* 
statute.  The  note,  upon  its  face,  made  a  good  cause  of  action 
under  the  general  law  of  Indiana.  The  defendants  answered 
by  way  of  set-off.  The  plaintiffi  replied  a  statute  of  Ohio^ 
putting  promissory  notes  substantially  under  the  operation  of 
the  law  merchant,  setting  out  the  statute. 

The  defendants  demurred,  on  the  ^ound  that  the  reply 
was  a  departure  from  the  complaint,  and  did  not,  therefore, 
contain  facts  that  could  be  legally  replied  in  avoidance  of 
the  answer.    The  Court  overruled  the  demurrer. 

If  the  reply  was  objectionable  as  a  departure,  it  was  because 
it  did  not  support  the  cause  of  action.  Such  being  the  case, 
it  would  seem  that  a  departure  would  be  ground  of  demurrer; 
for  the  reason  that  the  reply,  founded  on  it,  would  not  contain 
fiicts  legally  suflScieut  to  avoid  the  defense.    Perk.  Prac.  236. 

But  was  the  reply  a  departure?  Such  was  the  decision  of 
this  Court  under  the  former  system  of  practice.  Welh  v. 
Teall,  6  Blackf.  306. 

If  there  was  any  reason  or  law  in  the  rule  under  the  old 
system,  we  think  there  is  equally  as  much  under  the  new. 
The  plaintiffs,  instead  of  replying  tlie  law  of  Ohio,  should  have 
amended  their  complaint.     See  Zehnor  v.  Beard^  8  Ind.  96. 

Per  Curiam. — The  judgment  is  reversed,  with  costs.   Cause 
remanded,  &c.^ 
'""*  "    A.  Ellison^  for  appellants. 

R.  Parrett^  for  appellees. 
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Gratdon  v.  Baelow  and  Another. 


Not.  Tenn, 

1860. 

Gbatix)n 


Pending  proceedings  supplementary  to  execution,  and  while  a  demurrer  to      Bablow. 
the  complaint  was  yet  undisposed  of,  the  execution  debtors  made  a  general 
assignment  for  the  benefit  of  all  their  creditors.  I  w  m 

H^dj  that  the  creditors,  by  instituting  their  proceedings^  acquired  a  lien  on  ^^ 

the  fund  intended  to  be  reached,  which  the  defendants  could  not  divest 
by  making  an  assignment ;  though  at  what  precise  point  such  lien  at- 
taches, is  not  decided. 

APPEAL  from  the  Wabash  Circuit  Court.  Wednesday, 

Hanna,  J. — ^The  appellant  instituted  proceedings  supple-  '^**'^"'*^  ^• 
mentary  to  execution,  and  averred  in  his  complaint,  that  he 
had  recovered  a  judgment,  upon  which  he  caused  execution 
to  issue,  which  had  been  returned  "no  property  found." 
That  the  defendants  had  assets,  &c. 

The  proof  corresponded  with  the  former  part  of  said 
averments ;  and,  as  to  the  latter,  it  was  shown  by  the  defend- 
ants upon  their  examination,  that  there  was  due  them,  upon 
judgments,  notes,  &c.,  a  sum  apparently  exceeding  that  due 
the  plaintiff,  and  much  larger  than  any  amount  which  might 
be  claimed  as  exempt  from  execution;  that,  during  the 
peudency  of  the  proceeding  to  subject  such  assets  to  execu- 
tion, to  wit:  yvhile  a  demurrer  to  the  complaint  was  yet 
undetermined,  they  made  an  assignment  of  all  their  effects, 
for  the  benefit  of  their  creditors;  that  some  creditors  were 
preferred,  the  plaintiff's  claim  being  placed  in  the  second  or 
third  class.  The  trust  deed  was  not  introduced ;  nor  was  it 
shown  whether  the  preferred  claims  would  exhaust  the  assets 
or  not,  if  the  assignment  should  be  carried  into  effect. 

The  question  presented  is,  whether,  under  the  circum- 
stances, the  assignment  defeated  the  object  of  the  proceeding 
thus  instituted  ? 

In  Butler  v.  Jaffray^  12  Ind.  504,  it  is,  in  effect,  decided, 
that  a  creditor,  instituting  proceedings  under  this  statute, 
thereby  acquires  a  lien  on  the  fund  intended  to  be  reached. 
It  is  not  there  expressly  decided  at  what  precise  stage  of  the 
proceedings  such  lien  will  attach,  but  merely  that  such  pro- 
ceedings do  create  a  lien ;  and  that  the  recovery  of  a  judg- 
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Nov.  Term,  ment,  and  taking  ont  an  execution  thereon,  does  not  create  a 
^^^Q'     lien  npon  a  fund  similar  to  that  here  attempted  to  be  made 
LuDwicK    subject  to  the  payment  of  this  debt. 

Bbokahibe  Without  deciding  at  what  point  of  the  proceedings  a  lien 
will  attach,  we  are  of  opinion  that  it  had  so  fisur  pr(^rea8ed 
in  the  case  at  bar  as  to  create  a  lien,  which  the  defendants 
could  not  divest  by  making  an  assignment. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.    Cause 
remanded,  &c. 
D.  M.  Cox  and  J.  JR.  Coffroth^  for  appellant. 
Conner  and  Pettit^  for  appellees. 


-*■••' 


LuBWIOK    1^.   BnOKAHIBB. 

Where,  in  an  action  before  a  justice  of  the  peace,  the  justice  has  juiisdictioD 
of  the  cause  of  action,  and  the  defendant  appears  in  answer  to  process, 
aod  contests  the  case  on  the  merits,  instead  of  pleading  in  abatement^ 
under  oath,  to  the  jurisdiction  of  his  person,  he  is  estopped  from  making 
that  issue  in  the  appellate  Court 

If  the  want  of  jurisdiction  does  not  appear  on  the  ikoe  f^f  the  papers,  the 
question  must  b6  raised  by  plea  in  abatement  under  oath,  upon  whidi 
an  issue  can  be  formed  and  tried,  and  not  by  motion  to  dismiss. 

Wednesday,        APPEAL  from  the  Ripley  Common  Pleas. 

December  5.  Davison,  J.— The  appellant,  who  waa  the  plaintiff,  sued 
Beokamire  before  a  justice  of  the  peace  of  Shelby  township, 
Ripley  county ;  alleging  in  his  complaint,  that  he  had  loaned 
the  defendant  a  certain  horse,  which  he,  defendant,  drove 
immoderately,  and  kept  negligently,  whereby  said  horse 
became  diseased,  and  of  no  value,  &c.  Process,  upon  the 
complaint,  was  duly  issued  against  the  defendant,  and  by  the 
proper  constable  returned,  served.  On  the  day  set  for  the 
trial  of  the  cause,  the  defendant  appeared  before  the  justice, 
and  pleaded  to  the  complaint  thus :  "  That  said  plaintiff  is 
not,  nor  was  he  at  the  conmienoement  of  this  suit,  a  resident 
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of  Shdby  township ;  and  further,  that  he,  defendant,  while  Nov.  Term, 
the  horse  was  in  his  possession,  treated  and  nsed  him  well      1860. 
and  carefully,  and  returned  him  to  the  plaintiff  in  as  good     Ludwick 
condition  as  when  he  received  him,"  &q*    The  justice  gave  ^  c^T^* 
jndgmait  in  favor  of  the  plaintiff  for  $80,  and  the  defendant 
appealed.    And,  in  the  Common  Pleas,  he  moved  to  dismiss 
the  suit  on  the  ground,  as  alleged  in  his  motion,  that  the 
action  was  instituted  in  Shelby  township,  Ripley  county, 
before  a  justice  of  the  peace  of  that  township,  and  that,  at 
the  time  it  was  instituted,  the  defendant  was  a  resident  house- 
holder of  Otter-creek  township,  in  that  county,  in  which  laat- 
named  township  there  was,  at  that  time,  two  justices  of  the 
peace,  duly  commissioned,  &c.,  not  of  kin  to  either  of  the 
parties,  and  competent  to  act  in  the  cause;  and  that  said 
action  was  not  commenced  by  eapias^  &c.    The  record  shows 
that  the  defendant,  over  the  plaintiff^s  objection,  was  allowed 
to  prove  the  facts  alleged  in  the  motion,  and  that  the  Court 
dismissed  the  suit 

The  action  of  the  Court,  in  itB  dismissal  of  the  suit,  raises 
the  only  question  to  be  settled  in  the  case.  The  code  says : 
^^The  jurisdiction  of  justices,  in  civil  cases,  shall,  unless 
otherwise  provided  by  law,  be  limited  to  their  townships 
respectively."  "No  person  shall  be  sued  before  any  justice, 
out  of  the  township  where  he  resides,  unless  such  suit 
is  commenced  by  capids^  or  where  there  shall  be  no  jus- 
tice in  such  township  competent  to  act,"  &c.  An  exception 
to  this  rule  is,  that  "  suits  for  trespass  to  real  or  personal 
property  may  be  brought  in  the  township  where  the  defendant 
resides,  or  where  the  trespass  was  committed."  2  R.  S., 
§§  9, 13,  and  16,  pp.  451-453.  There  are  other  exceptions  to 
the  above  rule,  but  they  are  plainly  inapplicable  to  the  case 
before  us.    Id.  §§  14-20. 

Tlie  facts  stated  in  the  motion  obviously  show,  that  the 
justice  had  not,  in  view  of  the  statute  to  which  we  have 
referred,  jurisdiction  of  the  person  of  the  defendant.  But  it 
is  argued  that  by  pleading  to  the  merits  before  the  justice, 
and  &iling  to  raise  the  point  of  jurisdiction,  he  waived  his 
right  to  make  that  point  in  the  Common  Pleas.  We  concur 
in  this  position.    If  the  defendant  was  really  not  a  resident 
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Not.  Tenn,  of  Shelby  township,  he  was  evidently  not  bound  to  obey  the 

1q60.      summons.    But  the  justice  had  jurisdiction  of  the  cause  of 

LuDwiGK     action,  and  the  defendant  having  appeared  in  obedience  to 

g     ^*  the  process,  and  contested  the  plaintiflPs  right  to  recover, 

instead  of  showing,  by  plea  in  abatement,  verified  by  oath, 
that  his  person  was  not  within  the  justice's  jurisdiction,  it 
seems  to  us,  that  he  was  estopped  from  making  that  issue  in 
the  appellate  Court.  The  statute,  it  is  true,  says,  aflSrma- 
tively,  that  no  person  shall  be  sued  before  any  justice  out  of 
the  township  where  he  resides;  but  this  provision  was,  no 
doubt,  intended  for  the  convenience  and  benefit  of  the  de- 
fendant ;  and  why  may  it  not  be  regular  and  legal  for  him  to 
appear  and  submit  his  defense,  in  bar  of  the  action  against 
him,  before  any  justice  having  jurisdiction  of  the  cause? 
And  having  done  so,  it  appears  to  us  that  the  proceedings 
before  the  justice,  in  such  action,  should  not,  on  the  ground 
of  jurisdiction,  be  allowed  to  be  questioned,  either  directly  or 
coUateraly.  In  Paulding  v.  The  Hudson  Manvfaciuring 
Go.^  2  E.  D.  Smith's  Rep.  38,  it  was  held,  that  "a  justice's 
court,  having  jurisdiction  of  the  subject  matter,  may  acquire 
jurisdiction  over  the  defendants  in  a  suit  commenced  against 
a  foreign  corporation,  by  the  voluntary  act  of  the  corporation 
in  appearing  and  pleading  to  the  merits."  And  so,  in  the 
case  at  bar,  the  justice  had  jurisdiction  of  the  cause;  and 
the  defendant,  having  voluntarily  appeared  and  pleaded  to 
the  merits,  without  making  the  point  of  jurisdiction,  as  to 
his  person,  in  any  mode  known  to  the  law,  must  be  deemed 
to  have  waived  it.  Brickly  v.  Heilbraner^  7  Ind.  488-490. 
But  the  question  of  jurisdiction,  in  this  case,  not  appearing 
on  the  face  of  the  proceedings,  was  one  of  fact,  and  should 
have  been  raised  by  plea  in  abatement ;  because  the  plaintiff 
was  entitled  to  have  that  question  submitted  to  a  jury,  upon 
an  issue  regularly  formed  on  such  plea.  Tliis  could  not  be 
properly  allowed  under  a  motion  to  dismiss  the  suit.  Indeed, 
the  only  legitimate  mode  whereby  the  jurisdiction  of  the 
justice  could,  in  this  instance,  have  been  contested,  was  by 
plea  in  abatement,  verified  by  aflBdavit.  2  R.  S.,  §  34,  p.  455; 
1  Tidd's  Prac.  638-640 ;  Cooper  v.  Reeves,  13  Ind.  53. 
We  think  the  Court  erred  in  dismissing  the  suit. 
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Per  Curiam. — ^The  judgment  is  reversed,  with  costs.    Cause  Nov.  Term, 
remanded,  &e.  •^"^^' 

E.  Dumont  and  0.  B.  Torhett,  for  appellant.  Gwynn 

V. 
HOMAN. 


<  ^%m  > 


McEJSBKAN  and  Another  v.  Connob. 

APPEAL  from  the  Hamilton  Circuit  Court.  Wednesday, 

Per  Curiam. — The  appellants,  who  were  the  plaintiffs, 
sued  Connor  to  recover  of  him  certain  commissions  for  the 
6ale  of  real  estate.  Proper  issues  being  made,  the  cause  was 
submitted  to  the  Court,  who  found  for  the  defendants,  and, 
having  refused  a  new  trial,  rendered  judgment,  &c. 

The  errors  assigned  are:  1.  The  finding  of  the  Court  is 
against  the  evidence ;   2.  Tlie  refusal  to  grant  a  new  trial. 

We  have  examined  the  evidence  carefully,  and  are  of  the 
opinion  that  it  fully  sustains  the  finding  of  the  Court. 

The  judgment  is  afiSrmed,  with  costs. 

D.  Mo88^  W.  P.  Fishhack  and  £.  Harrison^  for  appellants. 

E.  S.  Stone^  for  appellee. 


»     •! 


GWTNN   V.  HoMAN. 

A  street  may  be  shown  to  exist  in  a  town  or  city,  whether  incorporated  or 

not,  by  a  public  plat,   together  with  user  by  the  public,  or  a  sale  of 

adjoining  lots  by  the  proprietor : 
Or,  by  proof  of  a  parol  dedication  to  the  public,  accompanied  by  user  by 

the  public : 
Or,  by  proof  of  acts  of  the  owner  evidencing  a  dedication,  as  by  selling  lots 

on  opposite  sides  of  a  strip  suitable  for  a  street,  and  standing  by  and 

seeing  it  used  by  the  public : 
Or,  by  ptx)of  of  a  taking  by  lawful  authority  for  the  public  use. 
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NoY.  Tens, 

1860. 

Ghmnr 

V. 
EOIULK. 

Wednesdayt 
December  5. 


APPEAL  from  the  Sendrioks  Common  Pleas. 

Perkins,  J. — Homan  sued  Gwynn  for  obstructing  a  street 
in  the  town  of  Cartereburg^  whereby  special  damages  resulted 
to  the  plaintiiSl  Trial  upon  a  general  denial ;  judgment  for 
the  plaintiff. 

The  case  turns  upon  the  question,  whether  W^q  place  ob- 
structed was  a  public  street.  All  the  evidence  given  upon 
the  trial  is  in  the  record;  and  we  think  it  fails  to  establish 
the  fact  of  the  street. 

What  is  evidence  of  the  existence  of  a  street  in  a  town  or 
city?    How  may  the  fact  be  proved?    It  may  be  proved: 

1.  By  a  public  plat  of  the  town  or  city,  on  which  the  street 
is  laid  down,  together  with  user  by  the  public  of  the  desig- 
nated ground  as  a  street.  The  mere  platting  by  the  proprie- 
tor, without  a  sale  of  lots  adjoining,  or  user  by  the  public, 
does  not  seem  to  be  suflScient.  See  United  States  v.  CJii' 
cago^  7  How.  (U.  S.)  185.  And  where  it  becomes  necessary 
for  a  party  to  rely  on  the  fact  of  a  dedication  by  a  plat,  to 
make  out  the  existence  of  a  street,  the  plat,  or  a  record 
of  it,  is  the  best  evidence  of  the  fact.  It  is  not  necessary, 
in  such  case,  to  prove  that  tlie  town  or  city  is  incorporated ; 
for  an  unincorporated  place  may  have  public  streets  or  high- 
ways. 

2.  The  fact  of  a  street,  or  highway,  may  be  proved,  by 
showing  a  parol  dedication  to  the  public,  accompanied  by 
user  by  the  public.     See  Ind.  Dig.,  infra. 

3.  Such  fact  may  be  shown  by  proof  of  acts  on  the  part 
of  the  owner,  such  as  selling  lots  on  opposite  sides  of  a 
strip  of  ground  suitable  for  a  street  or  highway,  and  stand- 
ing by  and  seeing  it  used  by  the  public  as  such ;  or  standing 
by  and  permitting  such  user,  for  a  time,  and  under  circum- 
stances, evidencing  a  dedication.  See  Ind.  Dig.  392;  Aug. 
on  Highways,  §  143,  et  seq. 

4.  By  showing  a  taking,  by  lawful  authority,  for  public  use. 
In  the  case  at  bar,  no  plat,  or  record  thereof,  was  given 

in  evidence ;  and  there  was  no  evidence  of  any  other  act  of 
dedication,  or  appropriation  by  authority,  or  of  user  by  the 
public,  to  show  the  existence  of  a  public  street  at  the  place 
where  it  was  alleged  to  have  been  obsti-ucted. 
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Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause  Nor.  Term, 
remanded  for  new  trial-  -^Q^Q* 

C.  G.  Nave  and  J.  Witherow^  for  appellant.  The  Indiin- 

AP0LI8, 
PiTTSBUBGH 

AND  Cleve- 
land RAUi- 
SOAD  Go. 
'  •••  '  V. 

FiSHEB. 


Tos  Indiai^afolis,  PrrrsBUBGH  and  Cleveland  Railroad 

COMFAKT  V.  FiSHEB. 

The  act  of  Man^  1,  1853,  providing  compensation  to  the  owners  of  animals 
killed  or  injured  by  the  cars  of  anj  railroad  company,  does  not  apply  to 
cuues  commenced  in  the  Goart  of  Common  Pleas. 

APPEAL  from  the  Randolph  Common  Pleas.  Wednesday, 

Per  Curiam. — ^This  was  an  action  by  the  appellee  against  I>«oember  5. 
the  appellant,  commenced  originally  in  the  Court  of  Common 
Pleas,  to  recover  damages  for  the  killing  of  a  horse  by  the  de- 
fendant, upon  her  road ;  the  same  not  being  properly  fenced. 
Judgment  for  the  plaintiff.  The  suit  is  evidently  based  upon 
the  statute  of  1853,  making  railroad  companies  liable  for  ani- 
mals thus  killed,  without  reference  to  the  question  of  negli- 
gence. The  complaint  avers  no  negligence,  or  willful  miscon- 
duct The  statute  above  referred  to,  does  not  apply  to  causes 
commenced  in  the  Court  of  Common  Pleas.  2^  Jeff^erson- 
vUle  Railroad  Co.  v.  Martin^  10  Ind.  416.  There  was  no 
demurrer  filed  to  the  complaint,  but  it  is  radically  defective, 
and  the  defect  is  reached  by  demurrers  filed,  and  sustained,  to 
certain  paragraphs  of  the  defendant's  answer,  to  which  the 
defendant  excepted.  Vide^  Smead  v.  The  Indianapolis^  <&€, 
Railroad  Co.^  11  Ind.  104.  This  cause  originated  and  was 
tried,  before  the  act  of  1869  took  effect. 

The  judgment  is  reversed,  with  costs. 

T.  If.  Brown^  C.  S.  Goodrich  and  John  J.  Cheney^  for 
appellant. 
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Nov.  Term, 

I860. 

HUBBELL 

V. 
WOOLF. 


Wednesdapt 
December  6. 


HuBBELL  and  Others  v.  Woolf  and  Others. 

In  actions  upon  contract,  under  our  code,  whether  the  contract  be  joint  and 
several,  or  joint  only,  the  plaintiff  may  have  judgment  against  those  of  the 
defendants  as  to  whom  a  good  cause  of  action  is  made  out,  though  he  M 
as  to  the  others. 

Where  several  persons  are  sued  jointly,  as  partners,  and  one  of  them  answers 
separately,  denying  that  he  was  a  partner,  his  co-defendants  are  compe- 
tent witnesses  as  to  such  defense,  as  it  is  not  a  matter  in  which  such  co- 
defendants  are  jointly  interested  or  liable  with  him,  and  does  not  go  to 
defeat  a  recovery  against  them. 

But  if  the  contract  sued  upon  is  admitted  by  the  answer,  and  a  defense  set 
up  which  would  defeat  the  action  as  to  all  the  defendants,  such  co-defend- 
ants are  not  competent  witnesses  to  establish  the  defense. 

Where  the  verdict  and  judgment  are  right,  on  the  merits,  this  Court  will  not 
reverse  the  judgment  on  account  of  errors  in  the  instructions. 

In  order  to  make  a  note  signed  in  the  individual  name  of  one  of  the  partners, 
binding  upon  a  firm,  it  must  appear  afSrmatively,  that  it  was  given  and 
received  as  a  firm  note,  binding  upon  all  the  partners. 

A  partnership  is  founded  in  the  voluntary  contract  of  the  parties,  as  contra- 
distinguished from  the  relations  which  may  arise  between  the  parties  bv 
mere  operation  of  law. 

APPEAL  from  the  Shelby  Common  Pleas. 

WoEDEN,  J. — Action  by  the  appellants,  against  the  appel- 
lees, upon  three  promissory  notes,  alleged  to  have  been  made 
by  the  defendants  by  the  name  and  style  of  JS.  M,  Morrison, 
The  following  is  a  copy  of  one  of  the  notes,  the  others  being 
like  it,  except  as  to  date,  amount,  and  time  of  payment. 

"  $338.  "  Cincinnati,  June  25,  1857. 

"  Six  months  after  date  I,  the  subscriber,  of  Mo7Tistoum^ 
County  of  Shelby,  State  of  Indiana,  promise  to  pay  to  the 
order  of  Hubbell,  Alexander  dk  Driver,  three  hundred  and 
thirty-eight  dollars,  payable  at  their  office,  for  value  received, 
with  interest  at  ten  per  cent,  after  maturity,  without  any  re- 
lief from  valuation  or  appraisement  laws  of  Indiana. 

(Signed.)     "^.  M,  Morrison?' 

Morrison  made  default.  Each  of  the  othef  defendants 
filed  separate  answers  under  oath,  denying  the  execution  by 
them  respectively  of  the  notes  sued  on,  and  denying  that  he 
was  a  partner  of.  the  other  defendants,  or  either  of  them,  or 
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that  he  had  ever  given  any  authority  for  the  execution  of  such  Nov.  Term, 
notes.    Trial  by  jury:  verdict  and  judgment  for  the  defend-      -^"^^- 
aotB,  Woolf  and  Woolf^  and  judgment  for  plaintiff  against     Hubbell 

Morrison.  Woolf. 

The  appellants  assign  errors  upon  the  rulings  of  the  Court 
upon  objections  to  the  admission  of  testimony,  and  in  charges 
to  the  jury. 

On  the  trial,  it  appeared  that  Morrison  executed  the  notes, 
and  the  plaintifis  sought  to  hold  the  two  Woolf  %  liable  thereon, 
upon  the  ground  that  they  were  the  partners  of  Morrison, 
Each  of  the  Woolf  %  oflFered  the  other  as  a  witness,  to  prove 
that  the  party  so  offering  the  testimony,  was  not  a  partner  of 
the  other  defendants.  The  evidence  was  received  over  the 
objection  of  the  plainti£b,  and  this  ruling  presents  the  first 
question  raised. 

There  are  three  sections  of  the  code  that  seem  to  have  a 
bearing  upon  the  question  thus  presented.  Section  303.  *'  A 
party  may  be  examined  on  behalf  of  his  co-plaintiff  or  co-de- 
fendant, as  to  any  matter  in  which  he  is  not  jointly  interested, 
or  liable,  with  such  co-plaintiff  or  co-defendant,  and  as  to  which 
a  separate,  and  not  a  joint,  judgment  shall  be  rendered."  Sec- 
tion 366.  ^'  Though  all  the  defendants  have  been  summoned, 
judgment  may  be  rendered  against  any  of  them,  severally, 
where  the  plaintiff  would  be  entitled  to  judgments  against 
such  defendants,  if  the  action  had  been  against  them  sever- 
ally." Section  368,  *'  Judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiff,  or  for  or  against  one  or  more 
of  several  defendants." 

Under  these  statutory  provisions,  we  think  it  clear,  that  in 
actions  against  several  upon  contract,  whether  the  contract  be 
joint  and  several,  or  joint  only,  the  plaintiff  may  have  judg- 
ment against  one  or  inore  of  the  defendants,  if  he  shall  make 
out  a  good  cause  of  action  against  them,  although  he  fail  as 
to  the  others.  This  proposition  is  settled  by  the  case  of 
Blodget  v.  Morris^  14  N.  Y.  Ct.  Ap.  482.  Selden^  J.,  in  de- 
livering his  opinion  says,  after  quoting  a  statutory  provision 
substantially  like  our  own:  ^^This  provision  applies  to  all 
actions  indiscriminately,  whether  founded  upon  contract  or 
npou  tort;  and,  as  I  understand  its  terms,  it  is  inmiaterial 
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Not.  Term,  whether  the  complaint  alleges  a  joint  liability  only,  or  one 
1860.  which  is  joint  and  several.  The  right  of  recovery  is  to  be 
regtdated,  in  this  respect,  by  the  proof,  and  not  by  the  all^t- 
tions  in  the  complaint.  In  other  words,  every  complaint 
against  two  or  more  defendants  is  to  be  treated  as  both  joint 
and  several.  The  object  of  the  provision  obviously  is,  to  pre- 
vent a  plaintifi^  who  proves  a  good  canse  of  action  against 
part  of  the  defendants,  but  not  against  the  others,  from  being 
put  to  the  expense  and  delay  of  a  new  action.  It  was  not  in- 
tended to  change  the  law  in  any  other  respect;  but  simply 
applies  to  actions  upon  contract,  the  same  rules  which,  at  com- 
mon law,  were  applied  to  actions  for  torts." 

The  case  at  bar  being  a  proper  one  for  rendering  a  separ- 
ate judgment  against  one  or  more  of  the  defendants,  and  in 
favor  of  others,  if  the  facts  warrant  such  judgment,  we  proceed 
to  inquire  whether  the  parties  thus  offered  as  witnesses,  were 
jointly  interested,  or  liable,  with  the  parties  thus  offering  them, 
in  respect  to  the  matters  upon  which  they  were  called  upon 
to  testify.    The  defense  set  up  by  each  of  the  Wbolfs,  is  only 
a  defense  so  far  as  he  is  concerned,  and  does  not  go  to  defeat 
the  action  as  against  all  the  defendants ;  for  if  one  or  both  suc- 
ceed, judgment  may  still  rightly  be  rendered  against  the  others. 
The  success  of  one  of  the  Woolfs^  in  his  defense,  would  have  no 
influence  whatever,  in  determining  the  liability  of  the  other. 
The  case  is  entirely  different  from  one  where  the  execution  of 
the  contract  sued  upon  is  admitted,  or  not  denied,  by  the  defend- 
ants, but  a  defense  is  set  up  which,  if  true,  defeats  the  action 
as  against  all  the  defendants ;  as  for  instance,  usury,  in  New 
York^  which  was  pleaded  in  Blodget'Y.  Morris^  supra^  where 
the  Court  say :  "  If  a  security  is  usurioiis  as  to  one,  it  is  as  to  all ; 
and  each  defendant  is  equally  interested  in  every  fact  that  would 
tend  to  prove  the  usury."    Fraud  also,  practiced  upon  one  of 
several  joint-contractora,  defeats  the  action  as  to  all ;  and  con- 
sequently, one  defendant  can  not  call  upon  his  co-defendant  to 
prove  the  alleged  fraud.     The  City  Bank  of  Columbus  v. 
Brace  and  Fox^  17  N.  Y.  Ct.  Ap.  507.    Here,  neither  of  the 
Woolfs  is  interested  in  the  question  whether  the  other  is  lia- 
ble on  the  notes  as  a  partner,  because  the  determination  of 
that  question,  either  way,  does  not  in  any  manner  affect  his 
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own  liability ;  aad  the  JVew  York  cases  above  referred  to,  Nor.  Term, 
decided  upon  statutory  provisions  similar  to  our  own,  clearly      J^^^^* 
settle  the  proposition  that  they  were  competent  witnesses  for    Hubbkll 
each  other  to  prove  the  matters  testified  to  by  them. 

In  reference  to  the  instructiona  complained  of,  it  may  be 
observed  that  several  were  given,  and  it  may  be  that  they 
w^re  not  all  strictly  correct;  but,  if  otherwise,  we  are  of 
opinion  that  the  verdict  and  judgment  are  clearly  right  on  the 
merits,  and  where  such  is  the  case,  judgment  will  not  be  ro- 
Teised.    Ind.  Dig.  §  432,  p.  685. 

The  notes,  on  their  face,  only  purport  to  bind  Morrison^ 
and  it  may  not  be  entirely  clear  that,  upon  such  notes,  the 
other  defendants  could  be  held  liable  upon  proof  that  they 
were  partners  with  Morrison^  either  dormant  or  ostensible. 
^  With  respect  to  dormant  partners,"  says  Mr.  Ohitty^  "  they 
are  bound  by  the  acts  of  their  co-partners  as  to  all  implied 
contracts,  but  are  not  liable  on  express  contracts  with  the 
known  and  acting  partners."  Chitty  on  Cont.  by  Perk.  249. 
Bat  suppose  that  the  defendants  were  partners,  adopting  the 
name  and  style  of  H.  If.  Morrison  as  the  firm  name,  then  a 
question  might  arise  whether  the  signature  attached  to  the 
notes  was  intended  as  his  individual  signature,  or  that  of  the 
firm.  There  seems  to  be  some  incongruity  in  making  the 
name  of  Morrison^  signed  to  the  notes,  include  himself  and 
two  others  jointly  with  him,  when  in  the  body  of  the  note  he 
says  "I,'*  &c.,  "promise."  If  the  plaintiSs  and  Morrison 
understood  that  the  name  attached  to  the  notes  was  a  partner- 
ship name,  and  included  himself  and  the  Woolfs^  as  makers, 
it  would  be  much  more  natural  that  the  plural  instead  of  the 
singular  pronoun  should  have  been  used.  In  order  to  make 
such  note  binding  on  the  firm,  it  must  appear  affirmatively, 
that  it  was  given,  and  also  received,  as  a  firm  note  binding 
upon  all  the  partners.  Story  Part.,  §  139,  Note  1.  In  this 
respect  the  evidence  is  far  from  being  satisfactory,  even  on 
the  supposition  that  the  partnership  was  made  out. 

But  an  insuperable  difficulty  in  the  way  of  the  plainti&' 
recovery,  and  the  ground  upon  which  we  decide  the  case,  is, 
that  there  was  a  failure  to  prove  the  partnership  of  the  Woolfa^ 
or  either  of  them,  with  Morrison.    Taking  the  testimony  of 
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Nov.  Term,  Morrison  himself,  who  was  introduced  by  the  plaintiffi  to 
looO'      prove  the  partnership,  as  containing  the  facts  of  the  case,  it 
HuBBELL     seems  to  us  that  there  was  no  partnership  between  the  parties, 
,„^*  ^      either  inter  sese.  or  as  between  themselves  and  the  world. 

It  appears  that  some  time  in  the  Spring  of  1856,  Morrison 
then  being  in  business,  he  and  Jacob  G.  Woolfh^A  conversa- 
tions about  a  partnership  to  be  formed  between  the  Woolfi 
and  himself.  Morrison  says  he  never  talked  with  Henry 
WoolfdibovLt  the  partnership.  Written  articles  were  drawn 
up,  containing  the  terms  of  the  proposed  partnership,  but  they 
were  not  to  be  signed  until  an  inventory  should  be  made  out 
of  the  stock  of  goods  which  Morrison  then  had  on  hand. 
Before  the  invoice  of  the  goods  on  hand  was  made  out,  each 
of  the  Woolfs  advanced  to  Morrison  the  sum  of  $250,  for 
which  he  gave  them  a  receipt,  and  he  went  to  Cincinnati 
and  bought  goods ;  the  partnership  to  be  closed  up,  as  he  saye, 
when  he  returned.  The  agreement,  however,  was  never 
signed  by  either  of  the  Woolfs.  In  November  of  the  same  year, 
Morrison  asked  Henry  Woolf  for  some  money  to  buy  goods, 
and  he  advanced  him  $300.  Morrison  seems  to  have  treated 
the  money  advanced  as  a  loan,  for  he  says  he  paid  no  interest 
on  the  moneys  loaned  to  him  by  the  Woolfs.  Thus  matters 
stood  until  the  Spring  of  1857,  when  an  abstract  of  the  busi- 
ness being  made  out  and  shown  to  Henry  Woolf  he  told 
Morrison  that,  in  consequence  of  having  to  pay  some  security 
debts,  he  could  not  let  him  have  any  more  money ;  that  he 
would  have  to  do  the  best  that  he  could.  J.  O.  Woolf  was 
willing  to  sign  the  agreement,  but  Henry  was  not.  Henry 
said,  when  he  refused  to  sign  the  agreement,  that  all  he  wanted 
or  expected  was  the  interest  on  his  money ;  that  he  always 
considered  it  a  loan.  Witness  says  that "  Henry  Woof  never 
consented  at  any  time,  by  words,  to  the  agreement,  except  by 
the  payment  of  money,  which  he  supposes  the  doctor  {J.  G)^ 
may  have  told  him  about  Jacob  G.  Woolf  never  consented 
to  sign  the  articles  of  partnership,  or  go  into  partnership,  ex- 
cept upon  the  condition  that  Henry  Woolf  would  sign  the 
agreement"  Again,  the  witness  Morrison  says  that  he  did  not 
regard  the  agreement  for  a  partnership  as  having  been  consum- 
mated, because  not  signed.    In  the  Fall  of  1856,  and  Summer 
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of  1867,  J.  0.  Woolfoi\j&rL  said  to  Morrison^  that  if  there  was   Nw.  Term, 
A  partnership  to  be  entered  into,  it  onght  to  be  closed  up.    In      1860. 
September  1857,  Morrison  gave  notes  to  the  Woolfs  for  the    Hubbxll 
money  advanced  by  them.  ^• 

The  testimony  is  voluminous,  but  we  have  selected  the 
points  upon  which,  as  we  think,  the  case  depends. 

It  is  clear  that  there  was  no  partnership  between  the  par- 
lies, unless  the  advance  of  money  by  the  Woolfs  to  Morrison^ 
in  anticipation  of  a  partnership  to  be  formed  in  future,  con- 
stituted them  partners.  Morrison  never  talked  with  Henry 
Woolf  about  the  partnership  at  all.  Jacob  O.  never  con- 
sented to  sign  the  agreement,  or  go  into  partnership,  unless 
Henry  would  sign  the  agreement.  It  is  an  established  prin- 
ciple of  the  common  law,  that  a  partnership  can  commence 
only  by  the  voluntary  contract  of  the  parties.  That  the  money 
thus  advanced,  did  not  constitute  the  parties  advancing  it  part- 
ners, we  think  clear.  They  might,  undoubtedly,  recover  it 
back,  the  proposed  agreement  for  a  partnership  not  being 
perfected :  but  it  would  not  make  them  partners,  even  as  be- 
tween themselves  and  the  world,  for  it  would  not  entitle  them 
to  any  share  of  the  profits  of  the  proposed  business.  Judge 
Story  sayB,  that  a  partnership  ^^  Is  founded  in  the  voluntary 
contract  of  the  parties,  as  contradistinguished  from  the  rela- 
tions which  may  arise  between  the  parties  by  mere  operation 
of  law,  independent  of  such  contract."    Story  Part.  ^  3. 

There  may  be,  and  undoubtedly  are,  cases  in  which  persons 
may  be  held  liable  as  partners,  to  third  persons,  when  their 
contract  does  not  contemplate  a  partnership  as  between  them- 
selves: as  where  they  are  to  participate  in  the  profits,  but 
the  losses  are  to  be  borne  exclusively  by  one  party.  Story 
Part.  (  60.  But  this  supposes  that  there  is  such  a  contract 
between  them  as  entitles  them  to  share  the  profits.  No  such 
contract  appears  in  the  case  at  bar. 

Per  Curiam. — The  judgment  below  is  afSrmed,  with  costs. 

S.  Major,  for  appellants. 

M.  M.  Bay,  for  appellees. 
Vol.  XV.  -14 
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Not.  Term, 
1B60.  Smith  and  Oihen  v,  Pibbcx. 


V.  APPEAL  from  the  Chant  Circuit  Court. 

BoooBss.        p^  Ouriam.^^mt  to  foreclose  a  mortgage  payable  in 
Wednesday,    installments,  but  where  the  installments  were  all  due. 
December  6.        Th^  Court  did  not  inquire  as  to  the  susceptibility  of  divi- 
sion of  the  mortgaged  premises.    The  case  did  not  require 
'«uch  inquiry  of  the  Court.    jSarris  v.  Make^eaoe^  13  Ind.  560. 
The  judgment  is  affirmed,  with  6  per  cent,  damages  and 

costs. 

H.  S.  KdUy^  A.  J^ede  and  M.  J).  Thompson^  for  appel- 
lants. 

Ex  T.  SU  JoTin^  for  appellee. 


■»  •♦^►i 


MmKnrf  V.  BoGOBBB  and  Another. 

Tkwsday,         APPEAL  from  the  Shelby  Common  Pleas. 

Per  Curiam. — Suit  upon  a  note.  Answer:  that  the  note 
was  given  for  the  right  to  vend,  in  a  certain  territory,  "^w- 
selVe  New  Steel  Spring,  useful  for  railroad  cars,  carriages, 
saddles,"  &c.,  which  was  firaudulently  represented,  <Sbc. 

The  Court  instructed  the  jury^  without  reference  to  «iy 
question  of  fraud  or  warranty,  that  if  the  invention  lacked 
novelty  or  utility,  in  its  application  to  any  one  of  the  objects 
for  which  it  was  patented,  the  plaintiff  could  not  recover  on 
the  note. 

The  judgment  is  reversed,  with  costs.  Cause  remanded 
for  further  proceedings. 

S.  Major ^  for  appellant. 
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ToKaATB  «.  Ebabbt. 


TSov,  Ttrm, 

1860. 


SsOtT 

APPEAL  from  the  Orange  Common  Pleas.  v. 

Per  Curiam. — ^This  cage  is  before  us  on  the  evidence ;  do  Bwpw«.l. 
other  question  being  raised,  except  as  to  its  sufficiency  to  sus-  Thursday, 
tain  the  verdict  and  the  judgment.    Upon  looking  into  the  •^«»»»*«'  ^• 
evidence,  we  are  satisfied  that  it  is  amply  sufficient ;  hence 
the  judgment  must  be  affirmed. 

The  judgment  below  is  affirmed,  with  6  per  cent,  damages 
and  costs. 

A.  J.  Simpson^  for  appellant. 

/.  Payne  and  J.  Cox^  for  appellee. 


•  •%•  • 


Shobt  and  Others  v.  Bbidwbll. 


Justices  of  the  peace  haye  jurisdiction  m  actions  to  recorer  the  possession 
of  real  estate,  only  where  the  relation  of  landlord  and  tenant  exists ;  or, 
where  there  has  been  an  unlawful  or  forcible  entiy  into  lands,  and  either 
a  peaceable  or  forcible  detainer  thereof;  or,  where  having  peaceably  ob- 
tained possession,  one  unlawfullj  and  fbrdblj  keeps  the  same. 

APPEAL  from  the  Lawrence  Circuit  Court 
WoRDEN,  J. — ^This  was  an  action  by  the  appellants,  against 
the  appellee,  to  recover  the  possession  of  certain  real  estate, 
commenced  before  a  justice  of  the  peace,  and  taken  by  appeal 
to  the  Circuit  Court.  The  action  was  dismissed  in  the  Circuit 
Court,  for  want  of  jurisdiction  in  the  justice.  The  plaintiffl 
excepted,  and  appeal  to  this  Court. 

The  appellants  contend  that  the  justice  had  jurisdiction 
under  the  provisions  of  2  R.  S.  1852,  chap.  4,  p.  490.  Under 
this  statute,  the  relation  of  landlord  and  tenant  must  exist 
between  the  parties ;  or  the  defendant  must  have  made  unlaw- 
ful or  forcible  entry  into  the  land,  and  either  peaceably  or 
forcibly  detain  the  same ;  or,  haying  peaceably  obtained  the 
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Wade 

V. 

Dabbow. 


Nov.  Tenn,  possession,  he  must  unlawfully  and  forcibly  keep  the  same; 
1860.     otherwise  the  justice  has  no  jurisdiction. 

In  the  case  before  us,  it  does  not  appear  that  the  relation 
of  landlord  and  tenant  exists,  whereby  the  defendant  would 
be  estopped  from  denying  the  plainti£Ps  title;  nor  does  it 
appear  that  the  original  entry  was  either  forcible  or  unlawful; 
nor  that  the  defendant  unlawfully  and  forcibly  detains  the 
land.  Hence  the  justice  had  no  jurisdiction,  and  the  action 
was  correctly  dismissed. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

S.  W.  Shorty  for  appellants. 

A.  B.  Carlton^  for  appellee. 


■♦♦♦■ 


Wade  and  Another,  v.  Dabeow. 


Thursday, 
December  6. 


A,,  by  his  note,  promised  to  pay  to  B.,  $500,  "in  good  notes,  which  (as  the 
note  expressed  it)  is  to  be  due  in  eighteen  months  from  this  date." 

ffeid,  that  the  notes  in  which  payment  was  to  be  made,  were  intended  by 
the  expression,  *'  which  is  to  be  due  in  eighteen  months,"  and  that  suit 
would  lie  on  the  note  of  A,  before  the  expiration  of  that  time,  parol  evi- 
dence  not  being  admissible  to  establish  a  different  interpretation. 

APPEAL  from  the  Za  Grange  Common  Pleas. 

WoBDEN,  J. — Suit  by  Darrow^  as  the  assignee  of  Weston^ 
against  Wade  and  Henly^  upon  a  note,  of  which  the  following 
is  a  copy,  viz : 

"  Rome^  January  13, 1857. 

"  For  value  received,  we  promise  to  pay  JoJiJi  Weston^  or 
bearer,  five  hundred  dollars,  in  good  notes,  which  is  to  be 
due  in  eiglitecn  months  from  this  date,  and  to  be  guaranteed 
by  Hcnly  and  Wade^  and  to  be  on  interest  from  this  date. 

(Signed,)  "  Wade  and  HenlyP 

Wade  denied  the  execution  of  the  note  under  oath.  Trial, 
verdict  and  judgment  for  the  plaintiff  below.  Wade  appeals 
to  this  Court,  and  makes  two  points  for  our  consideratioii : 
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1.  That  the  note  was  not,  by  its  terms,  payable  until  the  Nov.  Tenn, 
expiration  of  eighteen  montlis  from  the  time  it  was  given,      ^^^^' 
and,  consequently,  was  not  due  at  the  time  the  suit  was    Malonet 
brought*.    2.  That  there  was  no  8tifl3cient  proof  of  the  exe-     Qjoffis. 
cation  of  the  note  by  him.    We  can  not  adopt  the  appellant's 
construction  of  the  note  sued  upon.    We  are  of  opinion,  that, 
by  its  terms,  a  suit  may  be  maintained  upon  it  before  the 
expiration  of  eighteen  months  from  its  date.     According  to 
onr  reading  of  the  note  sued  upon,  the  notes  in  which  it  is  to 
be  paid,  are  to  be  due  in  eighteen  months  from  the  date  of  tlie 
note  sued  upon,  and  are  to  be  guaranteed  by   Wade  and 
EsfUy^  and  are  to  be  on  interest  from  the  date  of  the  note 
sued  upon.    This,  we  think,  is  the  proper  interpretation  of  the 
note  sued  upon,  and  no  parol  evidence  is  admissible  to  give  it 
a  different  interpretation.    Whether  the  note  in  suit  was  due 
immediately  upon  being  given,  or  within  a  reasonable  time, 
or  upon  demand,  are  questions  not  made,  and,  of  course,  need 
not  be  decided. 

Upon  looking  into  the  testimony  touching  the  execution  of 
the  note  by  the  appellant,  we  see  no  sufficient  cause  to  dis- 
turb the  finding  of  the  Court. 

Pe?'  Curiam, — ^The  judgment  below  is  affirmed,  with  costs. 

J.  Mi  Flagg^  for  appellants. 

A,  Ellison^  for  appellee. 


Maloney  v.  Gbiffin. 

APPEAL  from  the  Miami  Comtnon  Pleas.  Thursday, 

Per  Curiam. — Action  of  replevin,  by  the  appellee  against  "^**'''^  ^• 
the  appellant. 

The  defendant  answered,  among  other  things:  "That  on, 
&c,  in  the  Circuit  Court  of  the  county  of  Miami^  in  the 
State  of  Indiana^  the  plaintiff  in  this  suit  commenced  an 
action  of  replevin  against  the  defendant  herein,  for  the  same 
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V. 

Ward. 


Not.  Term,  propertj  now  in  controreray  in  this  suit,  to  wit :  (her©  the 
•^^^Q-  property  is  described  as  in  the  complaint) ;  that,  at  the  Sep- 
CuLDWKLL  temher  term  of  said  Circnit  Court,  1857,  issue  was  joined, 
and  a  trial  had  by  the  Court,  and  a  judgment  was  duly 
rendered,  by  the  Court,  for  the  defendant ;  that  the  partitt 
are  identical,  and  the  property  in  controTorsy  the  same ;  all 
of  which  the  records  of  the  Circuit  Court  will  fully  show." 

A  demurrer  was  sustained  to  this  answer,  and  ezceptiim 
taken.    Judgment  for  the  plaintift 

No  objection,  to  the  answer  has  been  pointed  out  to  qb, 
and  we  see  none,  in  substance.  The  demurrer  should  have 
been  overruled. 

The  judgment  is  reyersed.    Cause  remanded,  &c 

J.  L.  Farrar^  for  appellant 

Bo89  and  Effinger^  for  appellee. 


Caldwell  v.  Waed  and  CNliers. 

Suit  upon  a  promissory  note.  Answer :  that  the  note  was  giTen  for  the 
purchase-money  of  real  estate,  sold  by  the  plaintiff  to  the  defendant^  and 
that,  aderward,  the  contract  was  canceled,  and  the  real  estate  re-conveyed; 
the  vendor  releasing  all  liability  for  the  purchase-money. 

Hdd^  that  it  sufficiently  ^>peared,  firom  the  answer,  that  the  note  sued  on 
had  been  canceled. 


Thursday, 
December  6. 


APPEAL  from  the  Crawford  Common  Pleas. 

Per  Curiam. — Caldwell  sued  the  appellees  upon  a  promis- 
sory note  executed  by  them  to  him. 

Jackson  and  Whitten  answered,  that  the  note  was  given  for 
part  of  the  purchase-money  for  a  certain  lot  in  Leavenworiliy 
purchased  by  Ward  of  the  plaintiff,  and  that  they  signed 
the  note  as  sureties  for  Ward;  that  afterward  the  said  Gali' 
well  and  Ward  canceled  the  contract  for  the  sale  of  the  lot, 
and  the  title  was  re-conveyed  to  Caldwell  by  Ward^  upon 
Caldwdl  releasing  all  liability  for  the  purchase-money  for 
the  same. 
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CaldweU  demurred  to  this  answer;  but  the  demurrer  was  Not.  Terai, 
oveiniled  and  he  excepted.     Ward  answered,  in  substance,     1860> 
to  the  same  effect.    Issues  were  formed,  and  the  cause  was 
tried  by  the  Court,  who  found  for  the  defendant,  and  rendered 
judgment,  overruling  a  motion  for  a  new  trial. 

The  objection  made  to  the  answer  of  Jacison  <b  WJUtten 
is,  that  it  does  not  show  that  the  note  was  canceled,  or  intended 
to  be  canceled,  at  the  time  of  canceling  the  contract  for  the 
aale  of  the  lot  This,  it  seems  to  us,  sufficiently  appears,  as 
it  is  allied,  substantially,  that  OaldweU  released  all  liability 
for  the  purchase-money  for  the  lot. 

The  odIj  other  question  raised,  is  as  to  the  suflSeiaacy  of 
the  evidence  to  sustain  the  finding.  We  can  not  disturb  the 
finding  and  judgment  on  the  evidence:  that,  to  say  the  least 
of  it,  strongly  tends  to  sustain  the  finding. 

Ihe  judgment  is  affirmed,  with  costs. 

A,  J.  Simpson^  for  appellant. 

W.  Q.  Ore$Aamj  for  appellees. 


<  •♦» » 


Sfbkceb  v.  Ohbishak. 

Suit  upon  notes  and  the  mortgage  by  which  they  were  secured.  While  still 
holding  the  notes  and  mortgage,  the  payee  had  given  his  due  bill  for  a 
small  amount  to  the  payer. 

JW,  that  though  the  giving  of  the  due  lull  was  jmma  facta  evidence  of  a 
settlement  of  aooouats^  yet  such  presumption  was  rebutted,  as  to  the  pay- 
ment of  the  notes,  by  the  fact  that  the  notes  and  mortgage  were  outstand* 
ing  and  not  surrendered  or  canceled. 

BUd,  also,  that  notes  not  secured  by  mortgage  may  be  set  off  against  such 
as  are  thus  secured. 


APPEAL  from  the  Warren  Common  Fleas.  Thursday, 

Pbrkins,  J. — Suit  upon  notes  and  the  mortgage  by  which  ^«:^f^b^  ^• 
they  were  secured.    The  cause  was  thrice  tried  below,  with  an 
improvement  in  point  of  accuracy  at  each  succeeding  trial, 
till  the  last,  which  reached  perfection. 
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Nov.  Term, 

1860. 

Sfenoeb 

V. 

Chbismak. 


The  notes  were  ante-dated,  and  this  raised  a  point  of  some 
trouble,  in  the  minds  of  a  part  of  the  counsel,  as  to  whether 
that  &ct  did  not  render  the  notes  usurious. 

The  payee  of  the  notes  and  mortgage  had,  while  still  hold- 
ing them,  given  a  due  bill  for  a  small  amount  to  the  pajer, 
and  this  raised  a  troublesome  question  whether  this  fact  was 
not  prima  facie  proof  that  the  notes  and  mortgage  were  paid. 

The  payer  of  the  notes  and  mortgage  had  obtained,  by 
assignment,  two  notes  on  the  payee  of  them,  and  great  doubts 
arose  whether  they  could  be  allowed  as  a  set-off  in  a  suit  upon 
notes  secured  by  mortgage,  without  a  special  agreement  that 
they  might  be.  But  all  these  difficulties  were  solved  with 
admirable  accuracy  on  the  last  triaJ. 

The  Court  instructed,  that  if  the  indebtedness  for  which  the 
notes  were  given  actually  accrued  at  the  time  of  the  date  of 
the  notes,  and  the  notes  were  given  afterward,  but  ante-dated 
to  represent  the  actual  contract,  they  would  not  necessarily  be 
usurious.  The  Court  refused  to  give  the  instruction,  that  the 
making  of  a  due  bill  by  the  payee  of  the  notes  to  the  payer, 
was  prima  facie  evidence  that  the  notes  and  mortgage  were 
paid.  This  was  right,  because,  though  the  giving  of  a  note 
is  prima  facie  evidence  of  a  settlement  of  accounts,  yet,  as 
applicable  to  this  case,  it  was  not  prima  facie  evidence  that 
the  notes  and  mortgage  were  paid,  because  there  was  in  evi- 
dence this  other  fact,  tending  to  rebut  the  prima  facie  effect 
of  the  giving  the  note  mentioned,  viz:  that  the  notes  and 
mortgage  were  not  given  up  to  be  canceled.  If  paid,  why 
were  they  still  outstanding?  There  was  also  other  positive  evi- 
dence that  the  notes  and  mortgage  were  not  paid.  The  Court 
and  jury  also  rightly  allowed  notes  not  secured  by  mort- 
gage, to  be  set  off  against  such  as  were,  without  any  special 
agreement  authorizing  it,  being  shown.  The  appellant  applied 
for  a  continuance,  but  upon  an  affidavit  so  plainly  defective 
that  time  need  not  be  spent  upon  it. 

Per  Curiam. — Tlie  judgment  is  affirmed,  with  6  per  cent 
damages  and  costs. 

22.  A,  Chandler^  for  appellant. 

J.  H.  Brown^  and  J.  Park^  for  appellee. 
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Not.  Term, 


Shbphbbd  v.  Dodd. 


1860. 


Shsphbbd 

APPEAL  from  the  Ohio  Circuit  Court  ▼• 

I^er  Ckeriam. — Appeal  from  an  order  of  the  Board  of  Com- 
missioners vacating  a  highway.    The  record  states  that  the  2>J^J^\ 
commissioners  granted  an  appeal,  upon  bond  being  filed,  in 
the  sum  of  $100,  with  Israel  Zoring,  security. 

The  bond  was  delivered  to  the  auditor,  as  required  by  the 
commissioners ;  he  filed  it,  and  made  out  the  transcript  for 
the  appeal,  &c.  In  the  Circuit  Court  a  motion  was  made, 
and  sustained,  to  dismiss  the  appeal,  for  the  reason  that  the 
appeal  bond  was  not  taken  and  approved  by  the  auditor, 
as  the  statute  requires,  but  by  tne  commissioners.  Imme- 
diately afterward  the  appellant  moved  for  leave  to  prove,  by 
parol,  "  that  said  appeal  bond  was  accepted  and  filed  by  the 
auditor  in  his  o£Sce,  and  upon  which  bond,  so  filed,  he  made 
out  a  transcript  and  filed  the  same  in  the  clerk's  office,  which 
proof  the  Court  refused  to  hear." 

The  Court  may  have  refused  to  hear  this  evidence  because 
not  ofiered  till  after  the  appeal  had  been  dismissed,  deeming  it 
to  be  then  too  late.  But  the  Court  might  have  refused  to  hear 
it  on  another  ground,  viz:  that  it  would  not  show  any  thing 
beyond  what  already  appeared  by  the  record.  That  showed 
that  the  auditor  had  received  and  filed  the  bond,  transmitted 
the  appeal,  &c.;  but  neither  the  record,  nor  the  proposed  evi- 
dence cleared  up  the  doubt,  whether  the  auditor  had  per- 
formed these  acts,  because  the  commissioners  had  approved 
the  bond,  or  because  he  had  approved  it  himself,  as  an  act 
of  his  own  judgment,  as  he  was  bound  to  do  to  make  it 
operative. 

The  point  is  a  pretty  close  one,  but  as  the  Court  below,  look- 
ing at  the  facts  as  they  occurred,  has  dismissed  the  appeal,  we 
think  it  safe  to  affirm  its  judgment. 

The  judgment  is  affirmed,  with  costs. 

J.  S.  Jelly ^  E,  Duraont  and  0.  B.  Torhett^  for  appellant 

H,  A.  Downey^  for  appellee. 

(1)  The  oonnsel  for  appellant  argued :  That  it  was  competent  to  prove, 
\sf  parol,  that  the  appeal  hond  had  been  approTed  by  the  auditor.     Wood" 
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Nor.  Tenn»  bum  t.  Fkaming,  1  Blackf.  4;  AmUe  y.  WtOiiams,  4  ttf.  473 ;  Litbd  y. 
1860.      Bradfard,  8  u2. 185 ;  J^Vyimt  ¥.  i»m^  a  id.  210. 

That  the  filing  of  the  bond  by  the  auditor  was  prima  fade  eyidenoe  that 
be  had  improved  it    2  Blade  351;  Laeyi  y.  Fmrmcaik^  7  id.  55a 


BoJMSBa 
y. 

GiBffUU 


i««*^^M»i 


RoGEBs  and  Others  v.  Gibsok. 


Tkwrsday, 
December  6. 


Sut  upoA  &  pfomissQiy  nota  made  in  Idil,  and  payable  to  ji^  aa  adml 

eominifisioaery  and  to  hia  aoaeeasors  in  said  office. 
Edd^  that  under  1  R.  &  1852,  9 12,  p.  151,  the  adaoa  shoold  haye  been 

prosecuted,  in  the  name  of  the  State,  on  the  roktioa  of  the  auditor  of 

the  proper  county. 

APPEAL  from  the  Martin  Common  Pleas. 

Pebeinb,  J. — ^Tbis  suit  was  commenced  by  the  State,  on 
the  relation  of  8tq>7ien8^  auditor  of  Martin  county,  on  a  note 
payable  to  Gibson,  school  commissioner,  and  his  sxiccessorB 
in  office.  The  note  was  given  prior  to  the  code  of  1862,  and 
is  idleged  to  have  been  executed  upon  a  loan  of  school  fund 
money,  and  to  belong  to  that  fund. 

The  Court  held  that  the  suit,  ori  the  note,  must  be  brought 
in  the  name  of  the  payee  thereof,  and  directed  his  name  to  be 
substituted  as  plaintiff.  The  defendants  then  answered,  that 
the  plaintiff  had  no  interest  in  the  note;  that  the  beneficial 
interest  was  in  the  acting  auditor,  and  that  he  should  sue. 
This  answer  was  held  bad. 

The  code  provides  that  every  action  must  be  brought  in  the 
name  of  the  real  party  in  interest,  except,  <fec.  2  R.  S.,  p.  27. 
It  adds,  that  an  executor,  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  the  beneficiary,  &c.  And  1  R.  S., 
§  12,  p.  151  enacts  that,  ''County  auditors  are  authorized 
to  institute  suit,  and  prosecute  the  same  to  final  judgment 
and  execution,  in  the  name  of  the  State,  against  principals  or 
sureties,  or  either,  upon  any  note,  bond,  mortgage,  or  any 
obligation,  on  account  of  any  trust  fund,  or  other  fund,  whether 
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flneh  note,  bond,  or  mortgage  be  in  the  name  of  the  State  or  Nov.  Tom, 
anj  other  person."    By  this  section  it  would  seem  that  the      1860. 
suit  was  rightly  instituted  in  the  first  place.    We  have  not       Buss 
been  cited  to  any  statute  in  conflict  witli  the  above  provision.    .^^' 

Per  Curiam. — ^The  judgment  is  reversed,  back  to  the  ori- 
ginal  complaint,  with  costs.    Cause  remanded* 

John  Bakery  for  appellant. 


•  *»» 


BuBK  V.  HowASD  and  Another. 

To  a  suit  upoQ  a  replevin  bond  the  defendant  answered,  that  on  the  rendi- 
tion of  the  jadgment,  in  the  replevin  suit,  he  had  prayed  an  appeal  to 
the  Supreme  Court,  which  was  granted,  on  condition  that  he  should  file 
an  appeal  bond  (o  the  approval  of  the  clerk;  that  he  had  afterward  filed 
inch  bond,  Ac. 

Eidj  that  it  is  only  where  the  appeal  is  granted  during  the  term,  and  bond 
filed  with  aoch  penalty  and  surety  and  within  such  time^  as  the  (kuH 
shall  direct)  that  proceedings  on  a  judgment  can  be  stayed  without  aa 
order  of  the  Supreme  Court  in  term,  or  a  judge  thereof  in  vacation. 

BeH  also,  that  as  the  Court  did  not  approve  the  bond  nor  direct  when  it 
should  be  filed,  proceedings  upon  the  judgment  were  not  stayed,  and 
the  answer  was  bad. 

APPEAL  from  the  Decatur  Common  Pleas.  Friday, 

Davison,  J. — ^This  was  an  action  by  Burk  against  How- 
ard and  Armstrong^  upon  a  replevin  bond.  The  complaint 
alleges  these  facts:  On  November  12,  1858,  Howard  com- 
menced an  action  of  replevin,  in  said  Court,  against  Burky 
to  recover  sixteen  fat  hogs,  alleged  to  be  the  property  of 
Howardy  and  to  be  unlawfully  detained  by  Burk.  The  sher- 
ifi^  by  virtue  of  a  writ  of  replevin  issued  in  said  action, 
seized  the  hogs,  and  having  delivered  them  to  Howard^ 
took  from  him  a  bond  in  the  penalty  of  $600,  with  Armr 
strong  as  his  security,  conditioned,  that  ^^If  Howard  shall 
well  and  truly  prosecute  his  suit  to  effect,  and  without  delay, 
ftc,  and  make  return  of  the  hogs  to  Burky  if  a  return  be 
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Nov.  Term,  adjudged,  &c.,  in  as  good  condition  as  they  then  were,  and 
looO"      pay  all  damages  that  may  be  awarded  to  him  in  said  action; 
BuBK       then  the  obligation  was  to  b^  void.    Otherwise,"  &c.    It  is 
„  ^'         averred  that  afterward,  at  the  January  term  of  said  Court, 
1859,  it  was,  by  the  said  Court,  adjudged  that  Howard  should 
take  nothing  by  his  suit,  and  that  Burh  should  have  return 
of  the  property  replevied,  &c.    And  for  breach  of  the  condi- 
tion of  the  bond,  it  is  alleged  that  Howard  did  not  prosecute 
his  suit  with  effect,  nor  has  he  returned  the  property  to  JSurk^ 
or  any  part  thereof;   but  to  do  so,  ^  has  neglected  and  re- 
fused, &c. 

Defendants,  in  their  answer,  admit  the  proceedings  and 
judgment  as  stated  in  the  complaint;  but  aver  that,  upon 
the  rendition  of  said  judgment,  they  prayed  an  appeal  to  the 
Supreme  Court,  which  was  granted,  upon  the  condition  that 
they  would  file  an  appeal  bond  to  the  approval  of  the  clerk 
of  said  Court  of  Common  Pleas;  and  the  defendants  in  fact 
say  that  Howard^  on  February  21, 1859,  did  file  such  bond,  in 
the  penalty  of  $500,  with  John  Hindman  as  his  surety,  which 
bond  was,  on  said  last  named  day,  taken  and  approved  by 
said  clerk;  and  the  same  is  conditioned  to  the  effect  that  the 
appellant  would  prosecute  bis  appeal  and  abide  by,  and  pay, 
the  judgment,  &c.,  which  might  be  aflSrmed  against  him,  &c. 
And,  fm*ther,  the  defendants  say  that  said  clerk,  at  the 
request  of  Howard^  has  made  out  a  complete  transcript  of  the 
proceedings  and  judgment  in  the  replevin  suit,  and  that  the 
same  is  now  ready  to  be  filed  with  the  clerk  of  the  Supreme 
Court ;  wherefore  they  aver  that  said  appeal,  in  said  replevin 
suit,  is  now  pending  in  the  Supreme  Court,  &c. 

The  plaintiff  demurred  to  this  answer ;  but  his  demurrer 
was  overruled,  and  he  excepted. 

Was  the  bond,  "  taken  and  approved  by  the  clerk,"  opera- 
tive as  a  supersedeas  t  This  is  the  only  question  presented 
for  our  consideration.  The  code  says :  "  When  an  appeal  is 
taken  during  the  term  at  which  judgment  is  rendered,  it  shall 
operate  as  a  stay  of  all  further  proceedings  on  the  judgment, 
upon  the  appeal  bond  being  filed  by  the  appellant,  payable 
to  the  appellee,  with  condition  that  he  will  prosecute  his  ap- 
peal, &c.,  with  such  penalty  and  surety  as  the  Court  shall 
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approve;  to  he  filed  within  such  time  as  the  Coxirt  shall  Nov.  Term, 
direct^  &c.  2  R.  S.,  §  565,  p.  159.  Tliat,  "After  the  close  I860. 
of  the  term  at  which  the  judgment  is  rendered,  an  appeal  Burk 
may  be  taken  by  service  of  notice,  in  writing,  on  the  adverse  „  ^' 
party,  &c.,  stating  the  appeal  from  the  judgment,  &c.;  or 
such  appeals  may  be  taken  by  procuring  from  the  clerk 
of  the  Court,  a  transcript  of  the  record  and  proceedings  in 
the  suit,  &c.,  and  filing  the  same  in  the  office  of  the  clerk  of 
the  Supreme  Court,  who  shall  issue  notice  of  appeal,'^  &c. 
Id.^  %  556.  And  that,  '^An  appeal,  taken  after  the  close  of 
the  term,  shall  not  stay  execution  or  other  proceedings  in  the 
Court  below,  unless  an  order  to  that  effect  be  granted  by  the 
Supreme  Court  in  term,  or  a  judge  thereof  in  vacation,  which 
shall  be  indorsed  on  the  transcript;  and  the  Court,  or  the 
judge,  at  the  time  of  the  making  of  the  order,  shall  direct  that 
the  appellant  give  bond  to  the  appellee,"  &c.  7S.,  §  563,  p.  160. 
Thus,  it  will  be  seen  that  there  is  but  one  instance  in  which, 
in  view  of  an  appeal,  the  proceedings  in  the  lower  Court  can 
be  stayed  without  "  the  order  of  the  Supreme  Court  in  term, 
or  a  judge  thereof  in  vacation,"  namely:  "When  the  appeal 
is  granted  during  the  term,  and  bond  filed,  with  such  penalty 
and  surety  as  the  Court  shall  approve,  within  such  time  as 
the  Court  shall  direct."  Here,  the  Court  did  not  approve  the 
penalty  of  the  bond  or  the  surety ;  nor  did  it  direct  when 
the  bond  should  be  filed:  and  the  result  is,  there  being  no 
order  of  the  Supreme  Court,  or  a  judge  thereof,  to  stay  the 
proceedings  on  the  judgment  in  the  replevin  suit,  the  defend- 
ants' answer  constituted  no  defense  to  the  suit  on  the  replevin 
bond.    We  are  of  opinion  that  the  demurrer  was  well  taken. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

James  Gavin  and  0.  B.  Ilord^  for  appellants. 

WUl  Cumhacky  for  appellees. 
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Km.  Turn, 
1860. 


V. 

Friday^ 
December  7. 


lasoBaxFELTBB  V.  DoDBON  and  OtibeiB. 

APPEAL  from  the  Sendricks  Common  Pleas. 

Per  Curiam, — ^The  appellants  and  others  petitioned  tlie 
board  of  trustees  of  Marion  township,  &c.y  asking  the  vaca- 
tion of  a  portion  of  a  certain  road,  on  the  ground  that  it  was 
not  of  pnblic  ntilitj.  The  appellees  and  others  remonstrated. 
The  prayer  of  the  petition  was  granted,  and  an  order  made  bj 
the  trustees,  vacating,  &c.  From  this  order  a  portion  of  those 
who  signed  the  remonstrance  appealed  to  the  board  of  connty 
commissioners,  who,  upon  the  hearing,  dismissed  the  proceed- 
ings at  the  cost  of  the  petitioners,  who  thereupon  appealed  to 
the  Court  of  Common  Pleas,  where,  upon  a  trial  by  jury,  fliey 
returned  a  verdict  that  the  road,  if  opened,  would  be  of  pub- 
lic utility.  The  appellants,  thereupon,  moved  the  Court  to 
set  aside  the  verdict  of  the  jury,  on  the  ground  that  the 
Court  had  no  jurisdiction,  which  motion  was  overruled,  and 
judgment  rendered  against  Lingenfelter  for  the  costs,  and 
that  the  proceedings  be  dismissed. 

"We  have  looked  through  this  record,  and  see  no  error 
which,  in  our  opinion,  ought  to  reverse  the  case.  It  is  urged 
with  earnestness,  that  the  proper  bond  was  not  filed  to  entitle 
the  parties  filing  it  to  an  appeal  from  the  decision  of  the 
township  board.  The  same  objection  was  made  and  urged 
before  the  county  commissioners,  and  leave  was  then  given 
to  perfect  the  bond,  which  was  done.  We  do  no  see  but 
this  was  all  right. 

The  judgment  is  aflBrmed,  with  costs. 

O.  C.  Nave  and  J.  Witherowy  for  appellants. 


•  •»»  • 


Friday, 
December  7. 


Hodges  and  Others  v.  Bussell  and  Others. 

APPEAL  from  the  Fountain  Circuit  Court. 
Per  CuHam. — Objection  is  taken  to  the  ruling  of  the  Court 
on  demurrers.     No  exception  was  taken.     Other  objectiona 
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nkte  to  the  weight  of  the  .evidence  and  the  judgment  of  the  1^*  ^enn, 
Oottrt  thereon,  on  the  motion  for  a  new  trial.    There  is  no     l^^O' 
biil  of  exeeptions  purporting  to  contain  all  the  evid^ice,  as    Wdolbbt 
required  hy  the  mle  of  this  Court  Toan. 

TbB  Judgment  is  affirmed,  with  ooetcu 

/.  B.  jr.  Byrant,  H.  W.  CfhoM  and  J.  A.  WiUtaoh,  for 
•ppdlants. 

M.  2£.  MUfofd  and  Z.  Bmrd^  for  I4[>pellees. 


WooLEBY  and  Another  v.  Yobib,  Administrator  of  Ttlos. 

APPEAL  from  the  Lavyrence  Common  Heas.  Friday, 

Hanna,  J. —  Vorisy  as  administrator  de  honis  non  of.  the 
estate  of  Tylor^  sued  Woolery  and  Woolery  on  two  notes, 
made  payable  to  Dunlavy^  former  administrator  of  said  estate. 
The  &ct8  set  np  in  defSsnee,  and  proved,  are,  that  at  the 
time  of  the  death  of  Tylor^  Woolery  held  on  him  a  note  for 
$500,  loaned  money,  secnred  by  mortgage  on  a  certain  tract 
of  land.  That  he  gave  the  note  to  an  attorney  to  collect,  and 
tiie  mortgage  to  foreclose,  as  there  was  no  personal  property 
to  pay  the  debt;  that  the  attorney  filed  a  petition  to  sell  the 
land,  to  be  made  assets  for  the  payment  of  said  mortgage 
debt  first,  and  other  debts  in  their  order,  &c.;  that  it  was 
ordered  to  be  sold  on  twelve  and  eighteen  months'  credit;  that 
Woolery  became  the  purchaser,  for  a  snm  less  than  his  claim, 
under  the  assurance  of  Durdavy  that  his  bid  should  be 
credited  on  the  said  claim,  and  nnder  the  belief  that  it  was  a 
foreclosnre ;  and  gave  his  notes  npon  the  solicitation  of  Dun- 
lavy^  that  he  wanted  diem  to  show  the  amount  that  should 
be  credited,  &c.  The  Court,  upon  receiving  and  afiirming 
the  sale  of  said  lands,  ordered  a  deed  to  be  made  to  Woolery^  / 
without  awaiting  or  ordering  the  collection  of  said  notes,  or 
taking  any  further  notice  of  them.  The  notes  were  given  in 
Junsy  1858,  and  this  suit  commenced  in  Deoember^  1858. 
Was  die  defense  auffioient} 
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Not.  Term, 

1860. 

Stevens 

T. 

Nbvitt. 


We  are  of  opinion  that  the  judgment,  which  was  for  the 
plaintiff  below,  should  be  reversed.  Under  the  pleadings 
and  facts  shown  upon  the  trial,  we  think  the  jury  should 
have  found  for  the  defendants.  It  is  evident  that  the  Court, 
which  aflSrmed  the  sale  of  the  land,  regarded  the  bid  thereon 
as  an  extinguishment  of  the  purchaser's  claim  to  that  amount; 
otherwise  a  deed  would  not  have  been  ordered  without  acme 
further  action  in  reference  to  the  purchase  money  so  bidden. 

If  there  had  been  no  agreement  with  the  administrator  in 
reference  to  the  application  of  said  bid ;  or  if  the  petition  to 
sell  had  not  been  presented  with  reference  to  the  payment  of 
said  mortgage  debt ;  or  if  the  estate  had  been  shown  to  be 
insolvent,  then  there  might  be  more  plausibility  in  urging  the 
maintainance  of  said  judgment. 

Per  Curiam. — The  judgment  is  reversed,  with  coflts. 
Cause  remanded,  &c. 

A.  B.  Carlton  and  P.  A.  Parks^  for  appellants. 


!•     • 


Stevens  v.  Nevtit  and  Others. 


Friday^ 
December  1, 


Where  the  record  does  not  show  that  the  motion  for  a  new  trial  wis  in 
writing,  the  insufSciency  of  the  eVidenoe  to  sustain  the  verdict,  is  XM>t 
available  as  error,  in  this  Court 

APPEAL  from  the  Dewrhom  Common  Pleas. 

Davison,  J. — In  this  case,  the  errors  assigned  on  the  record 
relate,  exclusively,  to  the  insnfSciency  of  the  evidence  to  sus- 
tain the  finding  of  the  Court,  to  whom  the  cause  was  sub- 
mitted for  trial.  But  it  is  suggested  tliat  there  was  no  proper 
motion  for  a  new  trial.  In  reference  to  that  point,  the  record 
entry  is  in  these  words:  ^^  And  here  the  testimony  closed^ 
and  being  all  the  testimony^  the  Court  found  for  the  plaintiff, 
whereupon  the  plaintiff  moved  for  a  new  trial,  because  the 
finding  of  the  Court  is  contrary  to  law  and  evidence;  which 
motion  the  Court  overruled,  and  the  plaintiff  excepted,"  Ac 
The  statute  says :  ^^  The  application  for  a  new  trial,  must  be 
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by  motion,  upon  written  cause  filed  at  the  time  of  making  Nov.  Tenn, 
the  motion."     2  K.  S.,  §  356,  p.  119.     Under  this  statute,      I860. 
we  have  held  that,  "  A  motion  for  a  new  trial  must  be  in  writ-  Cinciknati 
ing,  and  where  the  record  does  not  show  that  the  motion  was  ^^^^^^^ 
thus  made,  no  question  is  presented   upon  the  evidence."  boa d  Co m- 
Eirby  v.  Cannon^  9  Ind.  371.    As  tlie  record  before  us  does       ^^^' 
not  show  that  the  motion  for  a  new  trial,  in  this  case,  was  in  McClelland 
writing,  the  errors  assigned  are  not  available  in  this  Court. 
And  further,  it  may  be  noted  that,  in  the  record,  there  is  no 
proper  averment  that  it  contains  "  all  the  evidence  given  in 
the  cause."     Indiana  Dig.  p.  722,  rule  30. 

Per  Curiam. — ^The  appeal  is  dismissed,  with  costs. 

D.  S.  Major,  for  appellant. 


i»    i 


The  Cincinnati  and  Fort  Waynb  Railroad  Company  v. 

McClelland. 

APPEAL  from  the  Randolph  Circuit  Court.  Fnday, 

Per  Curiam. — ^The  i:ailroad  company  sued  McClelland 
upon  a  subscription  of  stock  to  the  articles  of  association  of 
the  company,  alleging  in  her  complaint,  that  he  was  one  of 
the  original  subscribers,  having  subscribed  eight  shares,  $400. 
The  instrument  of  subscription  to  which,  as  alleged,  he  signed 
his  name,  stipulates  that  the  amount  subscribed  shall  be  pay- 
able to  the  company,  at  such  times,  and  in  such  sums,  as  its 
board  of  directors  may,  from  time  to  time,  order  and  require. 
It  is  averred  that  tlie  defendant,  although  ordei-ed,  &c.,  by 
the  directors  to  pay  ten  per  cent,  per  month,  has  refused,  &c. 
Defendant  answered  by  sixteen  paragraphs.  To  all  of 
which,  save  the  1st,  12th,  and  13th,  demurrers  were  sustained. 
The  let  paragraph  alleges  that  ''  the  plaintiff  is  not  a  cor- 
poration." The  12th,  ^'That  defendant  did  not  subscribe 
and  promise  to  pay  the  sums  in  the  complaint  mentioned, 
in  manner  and  form,  &c."  To  this  paragraph,  the  defendant 
appended  an  alSdavlt,  alleging  it  to  be  true,  &c.  And  the 
Vol.  XV-— 15 
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V. 

The  Trus 

TEKS    OF 

Bloomfield 
Township. 


Nov.  Term,   13th  is  a  general  denial.    The  issues  of  fact  were  submitted 
1860.      to  a  jury,  who  found  for  the  defendant,  and  the  plaintiff 
Hart       moved  for  a  new  trial.     1.  Because  the  verdict  is  not  sus- 
tained by  the  evidence,  and  is  contrary  to  law.     2.  For  mis- 
conduct in  the  prevailing  party. 

The  second  cause  is  not  available,  for  the  reason  that  no  such 
misconduct  is  shown  in  the  record.     And,  in  reference  to  the 
first  cause,  we  have  examined  the  evidence,  and  are  of  opinion 
that  it  is  ilot  inconsistent  with  the  verdict.    As  no  errors  are 
assigned,  except  those  relied  on  in  tlie  motion  for  a  new  trial, 
we  are  not  inclined  to  disturb  the  conclusions  of  the  jury. 
The  judgment  is  affirmed,  with  costs. 
W.  A.  Peele^  for  appellant. 
B.  McClelland'^  for  appellee. 


,  16    226 
!165    131 


i»  > 


Hart  v.  The  Trustees  of   Bloomfield  Township,  on  the 

relation  of  Weib,  Supbevisob,  &c. 

A  road  which  has  heen  used  hy  the  public  uninterruptedly  for  twenty  years, 
becomes  a  public  highway ;  and  its  width,  as  used  at  the  end  of  that  time, 
is  the  established  width  of  the  road. 


December  7. 


APPEAL  from  the  Za  Orange  Common  Pleas. 

Davison,  J. — ^The  appellees,  who  were  the  plaintiffi,  insti- 
tuted this  suit  before  a  justice  of  the  peace,  against  Hdrty 
alleging  in  their  complaint,  that  the  defendant  did,  unneces- 
sarily, and  to  the  hindrance  of  passengers,  obstruct  a  certain 
highway,  (describing  it,)  and  still  continues  such  obstruc- 
tion, wherefore,  &c.  Before  the  justice,  the  plaintiflfe  obtained 
judgment,  from  which  the  defendant  appealed.  In  the  Com- 
mon Pleas  there  was  a  trial  of  the  cause,  which  resulted  in  a 
similar  judgment. 

The  evidence  is  not  all  in  the  record ;  but  the  Court,  to 
whom  the  cause  was  submitted  for  trial, at  the  instance  of  the 
defendant,  found  specially  as  follows :  "  The  road  was  seventy 
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rods  long.    In  some  places,  say  fifteen  rods  in  length,  it  was  Nov.  Term, 
only  six  or  eight  feet  wide,  and  in  others,  of  the  width  of  ten      1860. 
or  twelve  feet.    It  was  bounded  on  each  side  by  young  trees,       hart 
or  bushes,  from  ten  to  fifteen  feet  high,  and  so  large  that  no         ^ 
team  could  bend  them  down.    These  trees  had  grown  up  con-   tees  or 
tiguous  to  the  track,  leaving  it  of  the  width  above  stated.  Bwomfield 

xOWNSHIP 

Prior  to  the  obstruction  sued  for  in  this  action,  the  public 
had,  without  interruption,  used  the  road,  continuously,  for 
twenty-one  years,  having  no  right  so  to  use  it,  except  from 
such  continued  use." 

At  the  proper  time,  the  defendant  moved  for  a  judgment 
in  his  favor,  on  the  alleged  ground,  that  it  appeared  from  the 
special  findings  of  the  Court,  that  the  road  in  question  was 
not  a  public  highway ;  but  his  motion  was  overruled,  and 
thereupon  he  moved  for  a  new  trial,  which  motion  was  also 
overruled,  and  he  excepted.  These  rulings  are  assigned  for 
error;  and  the  only  question  to  settle  is,  was  this  road  a  pub- 
lic highway,  within  the  statute  on  which  the  suit  is  based  ? 
That  statute  enacts  that,  "  Every  person  who  shall  unneces- 
sarily, and  to  the  hindrance  of  passengers,  obstruct  any  high- 
way, shall  forfeit  the  sum  of  five  dollars,  to  be  recovered 
before  a  justice  of  the  peace,  in  the  name  of  the  township 
trustees,  by  the  supervisor  of  die  district,"  &c.  And,  further, 
it  provides  that,  "  All  public  highways  which  have  been,  or 
may  hereafter  be,  used  as  such,  for  twenty  years,  or  more, 
shall  be  deemed  public  highways."  1  R  S.,  §  45,  p.  315; 
$  25,  p.  467.  It  is  insisted  that  the  road,  in  this  case,  being 
of  no  established  width,  is  not  within  the  control  of  the  super- 
visor, and  is  not,  therefore,  a  statutory  highway.  This 
position  is  not  strictly  correct.  We  have  decided  that,  "  A 
road  which  has  been  used  by  the  public,  continuously,  for  v 
twenty  years,  becomes  a  public  highway,  and  is  of  no  estab- 
lished width  by  law ;  but  its  width,  as  used  at  the  end  of 
twenty  years,  can  not,  legally,  be  intruded  on."  J^pler  v. 
Niman^  5  Ind.  459.  This  decision  seems  to  be  precisely  in 
point,  because,  here,  the  public  had  used  the  road  without 
interruption  for  twenty-one  years,  hence,  it  was  a  public  high- 
way under  the  statute,  and  its  width  at  the  end  of  twenty 
years  was  its  established  width.    See,  also,  ITie  Slate  v.  Hilly 
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Nov.  Tenn,  10  Ind.  219.    In  view  of  these  decisions,  we  are  of  opinion 
1860.      that  the  judgment,  on  the  special  finding,  is  not  erroneous. 
Per  Curiam. — The  judgment  is  affirmed,  with  6  per  cent- 
damages  and  costs. 

A,  Ellison^  for  appellants. 
JR.  Parrett^  for  appellees. 


Yatkr 

V. 
JUDAH. 


<  *»•  > 


Saturday, 
December  8. 


YaTEB  V.  JuDAH. 

A.  and  B.  executed  a  chattel  mortgage  to  secure  certain  debts,  owing  by 
them  jointly,  to  C.  Subsequently  2).,  in  consideration  that  C  would 
release  certain  of  the  mortgaged  property,  executed  to  him  a  written 
guaranty  for  the  payment  of  the  amount  of  his  debt  Suit  upon  the 
guaranty. 

Held,  that  the  guarantor  was  not  liable  ibr  a  private  debt  owing  by  iL  to  C, 
especially  if  such  debt  accrued  after  the  date  of  the  guaranty ;  but  that 
the  guaranty  must  be  construed  to  embrace  the  mortgage  debt  only. 

APPEAL  from  the  Ripley  Circuit  Court. 

WoEDKN,  J. — On  Decemher  22,  1854,  B,  W,  Stewart  and 
J.  C.  CrosSy  executed  a  chattel  mortgage  on  certain  lumber, 
to  Judah^  the  plaintiff  below,  to  secure  the  payment  of  cei^ 
tain  debts  therein  specified.  Afterward  the  defendant,  Yater^ 
wrote  to  JudaTi^  as  follows,  viz: 

"  Versailles^  June  25  1855. 
^^ Jonathan  Judah^  Esq.    Dear  Sir: 

"  It  is  a  matter  of  some  importance  to  J.  C.  Cross^  that  that 
oak  lumber  should  be  sold  soon,  or  it  will  be  worthless.  I 
would  say,  in  order  to  accommodate  you  and  Cross^  that  I 
have  agreed  to  take  a  note  on  one  D.  A.  Brooks,  I  know 
him.  He  is  good,  but  very  slow.  If  you  will  consent  to 
let  the  lumber  go,  I  will  see  that  you  are  paid  as  soon  as  I 
shall  be  able  to  get  that  much  money  from  Brooks  /  and  should 
he  not  pay  me  in  some  three  or  four  months,  I  will  pay  you 
myself  the  amount  of  your  claim,  provided  it  does  not  exceed 
one  hundred  dollars. 

'*  Respectfully,  James  Z.  YiUerP 
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JvdaTi  let  the  lumber  go,  and  this  euit  is  brought  by  him  Nov.  Term, 
upon  the  guaranty,  claiming  $81  and  34  cents.  lo^O. 

Trial  by  the  Court.    Finding  and  judgment  for  the  plain-      Tatbr 
tiff  for  $72  and  98  cents,  a  new  trial,  on  the  application  of  the      j^I^ 
defendant,  being  refused.    Yater  appeals.    The  evidence  is  in 
the  record,  and  from  it  we  can  not  perceive  on  what  ground 
tlie  finding  and  judgment  can  be  sustained. 

In  1856,  Judah  made  out  a  statement  of  his  claims  against 
Stewart  and  Oroes^  making  the  amount  of  his  claims  $234 
and  93  cents,  giving  them  credit  for  a  lumber  account  for  $133 
and  30  cents,  and  claiming  a  balance  due  him  of  $101  and 
63  cents.  Entering  into  the  sum  of  $234  and  93  cents,  thus 
made  out,  was  an  individual  account  against  Cross^  of  $77 
and  29  cents,  which  was  not  provided  for  in  the  mortgage, 
and  which  accrued  subsequently  thereto.  The  appellant  . 
insists  that  the  individul  account  against  Ctobs^  which  was 
not  provided  for  in  the  mortgage,  and  which  accrued  subse- 
quently to  its  execution,  could  not  go  to  make  up  any  part  of 
the  claim  for  which  he  is  liable  on  his  guaranty.  We  are  of 
that  opinion,  more  especially  as  the  account  accrued  subse- 
quently to  the  date  of  the  guaranty.  The  natural  interpre- 
tation of  the  guaranty,  it  seems  to  us,  is,  that  the  guarantor 
made  himself  liable  only  for  the  debts,  to  secure  which  the 
mortgage  was  given.  It  is  clear,  certainly,  that  he  did  not 
thereby  make  himself  liable  for  debts  to  be  thereafter  con- 
tracted. We  can  not  see  how  this  account  has  any  thing  to 
do  in  the  computation,  unless  there  was  some  arrangement, 
which  does  not  appear,  by  which  it  was  to  be  applied  in 
balancing  the  lumber  account  for  which  Steioart  and  Cross 
were  credited. 

But,  passing  by  this  question,  and  giving  Judah  the  benefit 
of  this  account  against  Cross^  we  will  examine  how  the 
claims  stand. 

The  account,  as  made  out,  includes  two  judgments  on  the 
docket  of  a  justice  of  the  peace  named  Howell,  These 
judgments  are  secured  by  the  mortgage.  In  making  up  the 
account,  these  judgments  are  computed,  including  interest, 
after  deducting  a  credit  on  one  of  $19,  one  at  $31  and  64 


230  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,  cents,  and  the  other  at  $29  and  61  cents,  making  a  total  of 
I860.     ^61  and  26  cents. 

Elt  The  justice  who  rendered  these  jndgments  swears,  that  in 

Hawkins     ^^^^  Stewart  paid  him  $19  on  one  of  them,  which  he  paid 

over  to  Juda\  and  that  afterward  Stewart  paid  the  residue 

of  both  judgments  to  Judah,    There  is  nothing  in  the  reoaid 

to  throw  any  doubt  over  this  testimony. 

The  defendant  also  gave  in  evidence  a  receipt  from  Juioii 
to  CtOBB^  dated  Ajpril^  1856,  for  $40.  This  receipt  should 
certainly  be  allowed,  if  the  defendant  is  charged  with  the 
individual  account  against  Cross,  dross  was  not  credited 
with  this  receipt  in  the  account  against  him. 
The  account  then  stands  thus : 

Stewart  and  Cross^  Dr.,  as  per  account  of  Jvdahy  $234,93. 
From  which  deduct  credit  for  lumber,      $133,30. 
Receipt  to  Cross^  $40,00. 

Judgments  which  had 'been  paid  and 
erroneously  included  in  JudaKs  ac- 
count, $61,25. 

$234,55. 
Balance,  38ct8. 
Per   Curiam.  —  The  judgment    is  reversed,  with  costs. 
Cause  remanded  for  a  new  trial. 
W.  S.  JSblman^  for  appellant. 
G.  Durhin  and  J.  W.  Oordon^  for  appellee. 


■  •»» » 


Ely  and  Another  v.  Hawkins  and  Others. 

Suit  by  wards  on  the  bond  of  their  guardian.  Pending  a  motion  by  the 
guardian  to  dismiss  the  action,  the  judge,  out  of  Court,  informed  him  and 
his  attorney  that  they  might  go  home,  as  he  should  sustain  the  motion. 
Subsequently,  and  in  the  absence  of  the  defendant^  he  overruled  the 
motion,  tried  the  cause,  and  gave  judgment  for  plaintiff.  The  goardiu 
afterward  moved  to  have  the  judgment  set  aside,  on  the  ground  of  sur- 
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prise,  bat  his  motion  was  ovemiled.    He  then  filed  a  complaint  to  reTiew  Nov.  Term, 

the  judgment,  which  was  also  refused,  and  from  this  judgment  he  appeals.       1 860. 
Beld,  that  an  appeal  lies  in  such  cases  to  this  Ck>urt  j^~ 

Eeldt  also,  that  the  refusal  to  set  aside  the  first  judgment  for  surprise,  was  y. 

such  error  in  the  proceeding  as  entitled  the  defendant  to  have  the  judg-     Hawkins. 

ment  reviewed. 
Held,  also,  that  until  the  removal  of  a  guardian  from  his  trust,  the  statute 

does  not  authorize  a  suit  by  his  wards,  on  his  bond,  for  the  recovery  of 

money  in  his  hands. 
Semble.    That  in  a  suit  against  a  guardian  by  his  ward  for  fiulure  to  report, 

as  required  by  law,  the  statute  does  authorize  a  judgment  for  ten  per 

cent  on  the  amount  of  trust  funds  in  his  hands. 

APPEAL  from  the  Bartholomew  Common  Pleas.  Saturday, 

PsBKms,  J. — Ely  and  Miller  were  sued  on  the  bond  given 
by  the  former,  as  guardian.  The  bond  was  joint  in  form,  but 
joint  and  several  in  legal  effect,  under  the  statute  of  Indiana. 

Ely  had  not,  at  the  commencement  of  the  suit,  nor  does  it 
appear  that  he  yet  has,  been  removed  from  his  office  of 
guardian. 

It  was  alleged,  for  breach  of  the  bond,  that  he  had  failed     ' 
to  return  inventories,  and  to  apply  the  trust  funds,  as  required 
by  statute. 

On  appearing  to  the  suit  below,  the  defendants  moved  to 
dismiss  it ;  the  Court  took  the  motion  under  advisement  till 
near  the  close  of  the  term,  when,  out  of  Court,  the  judge 
constituting  it,  informed  the  defendants  and  their  attorney 
that  they  might  go  home,  as  he  had  made  up  his  mind  to  sus- 
tain their  motion,  and  dismiss  the  cause.  They  went  home. 
The  judge,  however,  on  resuming  his  official  sitting,  did  not 
dismiss  the  cause,  but  subsequently  proceeded  to  try  it;  an 
attorney,  without  authority,  voluntarily  appearing  on  the  trial 
for  the  defendants.  The  Court  gave  judgment  against  the 
defendants  for  the  amount  of  money  proved  to  be  in  the 
guardian's  hands,  and  for  10  per  cent,  penalty  on  that 
amount. 

At  a  subsequent  term  the  defendants  appeared,  and  moved, 
under  the  statute,  that  the  judgment  be  set  aside,  on  the 
ground  of  surprise,  mistake,  &c.;  but,  a  new  judge  being  on 
the  bench,  the  Court  refused  to  interfere,  and  reaffirmed  the 
former  judgment.    The  defendants  then  filed  a  complaint  for 


V. 

Hawkins. 
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Nov.  Term,  a  review;  but  the  Court  still  refused  to  disturb  the  former 

t     1860.      judgment,  and  thej  appealed  from  the  judgment  against 

Ely        them  on  the  proceedings  for  review,  to  this  Court      The 

several  proceedings  to  vacate  the  judgment  were  instituted 

witliin  the  times  required  by  the  statutes.    This  appeal  lies. 

Perk.  Prac.  p.  461. 

Did  the  Court  err  in  its  judgment\on  the  proceedings  in 
review  ?  The  code  provides  that  "  the  complaint  for  a  review 
of  the  proceedings  and  judgment  in  a  cause  may  be  filed 
within  three  years,  for  any  error  of  law  appearing  in  the  pro- 
ceedings and  judgment,  or  for  material  new  matter  dis- 
covered since  the  rendition  thereof,  or  for  both  causes,  with- 
out leave  of  Court"  This  was,  substantially,  the  rule  in  the 
old  chancery  practice.  Perk.  Prac.  460 ;  Barton,  Suit  in  Eq,, 
p.  163.  It  did  not  apply  to  cases  at  law,  but  by  our  code  it 
applies  to  all  cases.  In  this  case,  the  complaint  for  review 
was  filed  for  alleged  errors  appearing  on  the  face  of  the 
record. 

It  is  claimed  that  the  Court  erred  in  refusing  to  set  aside 
the  first  judgment  for  the  causes  of  surprise,  mistake  and 
excusable  neglect,  and  we  think  it  did  so.  The  defendants 
might  have  taken  their  appeal  from  that  judgment;  but  they 
had  the  election  to  first  try  to  obtain  a  new  trial  in  the 
Court  below.  This  follows  from  the  fact  that  the  code  gives 
the  remedies  of  the  old  chancery  and  law  practices  in  a  given 
suit  Here  is  one  error,  then,  appearing  on  the  face  of  the 
record  of  the  proceedings  sought  to  be  reviewed,  for  which 
the  Court  should  have  reversed  the  judgment  rendered  in 
those  proceedings. 

But  this  is  not  the  only  one.  Tlie  guardian  sued,  is  still  the 
guardian  of  the  infants  under  the  original  appointment.  That 
has  not  been  revoked.  The  guardian  has  not  been  removed. 
Till  such  removal,  we  think  the  statute  does  not  authorize  a 
judgment  against  him  in  a  suit  by  the  infant  wards,  on  his 
bond,  for  the  recovery  of  the  funds  in  his  hands.  But,  per- 
haps, it  does  authorize,  (2  R.  S.,  §  9,  p.  324,)  in  such  suit 
against  him,  for  failing  to  render,  under  oath,  an  account  of 
receipts  and  expenditures  once  in  two  years,  a  judgment  for 
10  per  cent  on  the  amount  in  his  hands  belonging  to  the 
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wards.    See  Peck  v.  Braman^  2  Black£  141.    Here,  then,  Nov-  Tenn, 
J8  another  error  appearing  on  the  face  of  the  judgment  sought      1^60. 
to  be  reviewed.    The  Court  having  thus  erred,  its  judgment,       Daro 
refusing  the  review,  must  be  reversed,  and  the  cause  remanded ;    j^^  ^' 
but  with  what  instructions !    It  should  be  with  instructions 
to  that  Court  to  do  what  it  ought  to  have  done  on  the  bearing 
of  the  complaint  for  review. 

The  code  provides  that  upon  such  hearing,  "  the  Court  may 
reverse  or  affirm  the  judgment,  in  whole  or  in  part,  or  modify 
the  same  as  the  justice  of  the  case  may  require,  and  award 
costs  according  to  the  rule  prescribed  for  the  awarding  of 
costs  in  the  Supreme  Court  on  appeal.  2  B.  S.,  §  591,  p.  166 ; 
Perk.  Prac.  460.  In  the  case  at  bar,  the  error  goes  to  the  entire 
judgment.  The  Court  below,  then,  should  have  reversed  the 
judgment  in  the  suit  on  the  bond,  at  the  costs  of  the  plaintiJBT 
in  that  suit,  and  placed  it  back  among  the  untried  cases  upon 
the  docket ;  with  leave  to  the  defendants  to  answer,  and  both 
parties  to  proceed  to  the  making  up  of  issues  for  trial  as 
though  the  cause  had  never  been  heard. 

Per  Curiam. — ^Tlie  judgment  below  is  reversed,  with  costs. 
Cause  remanded  with  instructions  to  proceed  as  above  indi- 
cated. 

&  Stcmsifer^  for  appellants. 

W.  Singleton^  for  appellees. 


<  •»» » 


Deto  and  Another  v,  Eeynolds. 

Surprise  may  be  a  ground  for  a  new  triaL 

APPEAL  from  ihe  St.  Joseph  Circuit  Court  Saturday, 

Per  Curiam, — ^lu  this  case  a  new  trial  was  asked  on  the 
ground  of  surprise,  and  other  causes.  Surprise  may  be  a 
ground  for  a  new  trial.  Perk.  Prac.  p.  304.  We  fear  jus- 
tice has  not  been  reached  on  the  trial  had.    The  case  seems 
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Nov.  Term,   to  have  been  but  partially  got  before  the  Court  and  jury.    We 
•^^^^'      incline  strongly  to  the  opinion  that  justice  demands  a  new 

CULBEBTSON    trfal. 

The  judgment  is  reyersed,  with  costs.    Cause  remanded  for 
further  proceedings. 
J.  F.  MUler  and  W.  O.  Oeorge^  for  appellants. 
James  Bradley^  for  appellee. 


V. 

Pabkeb. 


■  •♦»  > 


CuLBEBTsoN  and  Another  v,  Pabkeb. 


Saturday^ 
Decenibtr  8. 


A  grantee  of  land  having  accepted  a  conyeyanoe  theTefor  and  taken  posses- 
sion under  it,  can  not,  while  he  retains  such  possession,  justly  refuse  to 
paj  for  iL 

A  deed  of  conveyance  executed  without  a  seal,  though  defective  at  the  time 
of  its  execution,  is  made  valid  and  effectual  by  the  acts  March  1, 1855, 
and  December  23,  1858. 

APPEAL  from  the  Hendricks  Circuit  Court 
Per  Curiam. — Suit  by  the  appellee  against  the  appellants 
upon  a  promissory  note.  Defense ;  that  the  note  was  given  in 
consideration  of  a  certain  piece  of  land,  which  was  to  be  con- 
veyed by  the  plaintiff  to  the  defendant,  Oulbertson^  upon  the 
execution  of  the  note ;  that  the  plaintiff  had  no  title  and  had 
not  conveyed  by  a  proper  deed.  Trial  by  the  Court ;  finding 
and  judgment  for  the  plaintiff. 

On  the  trial  it  appeared,  that  in  1847,  William  Robins  con- 
veyed the  land  mentioned  to  the  plaintiff,  who  then  took  and 
retained  possession  thereof  until  she  sold  it  to  the  defendant, 
Culbertson^  in  1857,  when  she  executed  to  him  a  conveyance 
therefor,  and  he  took  possession  and  has  since  retained  the 
same.  The  objection  is  that  these  conveyances  are  not  sealed, 
and  are  therefore  inoperative  to  convey  tire  title.  There  are 
several  reasons  which  jointly,  if  not  separately,  considered,  are 
sufficient  to  sustain  this  judgment.  In  the  first  place  it  does 
not  very  clearly  appear  from  the  bill  of  exceptions  but  that 
the  deeds  were  sufficiently  sealed.     Secondly,    Culhertson 
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hAviDg  accepted  the  conveyance,  such  as  it  was,  and  having  Nov.  Term, 
taken  and  still  retaining  the  possession  of  the  land  under  it,      I06O. 
can  not,  in  his  present  position,  with  much  justice,  avoid  pay-    ALDBnxjK 
ing  for  it.    Lastly,  the  defects  in  the  execution  of  the  deeds,      dJ^ 
if  any  exist,  are  cured  by  statute.    Acts  1855,  p.  88.    Acts  of 
Special  Sess.  1858,  p.  39. 

The  judgnoient  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

G.  C.  Nave  and  «/.  Wiiherow^  for  appellants. 

Z.  Jf.  CampbeU^  for  appellee. 


■  m%m  I 


AjJ)&iDGE  V.  Clabk  and  Others. 

APPEAL  from  Vermillion  Circuit  Court.  ^^^'r. 

Hanna,  J. — ^The  appellant  was  plaintiff  below.  A  demurrer 
was  sustained  to  his  complaint;  which  is  the  only  ruling  com- 
plained of. 

It  is  averred  that  said  Clark  had  before  that  time  recovered^ 
a  judgment  against  said  appellant,  and  one  li.  F.  Aldridge^  for 
1230 ;  that  execution  issued  and  was  levied  on  the  property 
of  said  B.  F.  Aldridge,  of  the  value  of  $240 ;  that  plaintiff, 
although  apparently  jointly  liable,  was,  in  fact,  security  only; 
that  during  his  temporary  absence  from  home,  by  reason  of 
which  he  could  not  protect  himself  as  he  otherwise  would 
have  done,  said  Clark  and  one  Washhurn^  "  fraudulently  con- 
trived and  deceitfully  concerted  and  acted  together,  to  induce 
the  said  sheriff  to  sell  said  property,  and  that  said  property 
was,  in  point  of  fact,  bid  off  to  said  Clark^  but  done  in  the 
name  of  said  Washburn;'^  that  the  sale  was  "fraudulent, 
oppressive  and  void ;"  the  property  being  sold  for  $43.  The 
^ecution  plaintiff,  the  purchaser,  and  the  sheriff,  are  made 
defendants. 

The  causes  of  demurrer  assigned,  are,  insufficiency  of  the 
complaint,  and  want  of  proper  parties. 

We  are  of  opinion  the  ruling  on  the  demurrer  was  correct. 
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Nov.  Term,  It  is  ehown  that  the  person  whose  property  was  sacrificed  was 
1860.      the  principal  debtor.    He  does  not  complain.    It  is  not  shown 
Junction  bat  that  he  is  amply  able  to  pay  the  balance  of  the  jndg- 
RailboadCo.  ment;  nor  is  it  averred  that  any  effort  is  being  made  to 
compel  the  plaintiff  to  pay  that  balance.    How  he  is  injured, 
is  not  apparent  from  the  record. 
Per  Curiam, — ^Tho  judgment  below  is  affirmed,  with  costs. 
J.  E.  McDonald^  and  A.  L.  Roache^  for  appellant. 
J.  P.  Usher^  for  appellees. 


r. 

Reeve. 


Saturday^ 
December  8. 


Kance  v.  Gujcobe. 

APPEAL  from  the  Clay  Common  Pleas. 

Per  Curiam. — Suit  by  Gilmore  against  Nance ^  to  recover 
money  paid  on  a  contract  entered  into  between  the  parties, 
for  the  sale  and  delivery  of  hogs.  Trial:  finding  and  judg- 
ment for  the  plaintiff. 

The  case  is  before  us  on  the  evidence,  upon  a  careful  exam- 
ination of  which,  we  think  it  fails  to  sustain  the  finding. 
From  the  evidence,  we  are  not  able  to  perceive  that  the  de- 
fendant was  at  all  in  default  in  the  discharge  of  his  part  of 
the  contract. 

The  judgment  is  reversed  with  costs.  Cause  remanded  for 
a  new  trial. 

W,  M.  Franklin^  and  Thos.  H.  Nelson^  for  appellant 

Williamson  and  Doggy ^  for  appellee. 


*  *#•  • 


The  Junction  Railroad  Company  v.  Reeve,  Administrator 

of  Daily. 

Suit  upon  a  subBcription  to  the  capital  stock  of  the  railroad  company,  pay- 
able by  the  oonyeyaiice  of  a  specific  tract  of  land,  and  conditioned  tbal^ 
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in  case  the  company  should  decline  to  take  the  land  at  the  price  named,   Nov.  Term, 
the  subscription  should  be  void.  1 860. 

Edd,  that  the  subscription  was  a  simple  proposition  to  put  in  the  land  at  TZTTrTTTZZ 

-,  t      \  I  ..JUNCTION 

the  price  named,  and  until  accepted  by  the  company,  there  was  no  bmdmg  Railroad  Co. 
obligation  upon  the  subscriber.  y. 

Held,  also,  that  the  acceptance  of  the  proposition  could  only  be  made  through       Kbbvb. 
the  board  of  directors  of  the  company,  or,  perhaps,  through  an  author- 
ised agent 

BfiU,  also,  that  the  consent  of  several  members  of  the  board,  acting  separ- 
ately, and  not  shown  to  constitute  a  quorum,  did  not  constitute  a  valid 
acceptance  of  the  proposition. 

Quftre,  Whether,  under  §  18  of  appellant's  charter,  an  agreement  to  accept 
would  be  valid  and  binding,  unless  entered  upon  the  books  of  the 
company. 

APPEAL  from  the  Fayette  Common  Pleas.  Saturday, 

WoBDEN,  J. — ^This  was  a  suit  by  the  appellant  against  the  -^"^""^  • 
appellee,  upon  two  several  subscriptions  to  the  capital  stock  of 
the  company,  made  by  the  defendant's  intestate. 

The  first  was  a  cash  subscription,  and  need  be  no  further 
noticed. 
The  second  subscription  is  as  follows,  viz: 
"We,  whose  names  are  hereto  subscribed,  do  each  agree  to 
take  the  number  of  shares  set  opposite  our  names,  of  the 
capital  stock  of  the  Junction  Railroad  Co.^  at  fifty  dollars 
for  each  share,  to  be  paid  in  real  estate  in  Indiana  or  Ohio^ 
at  a  valuation  to  be  affixed  by  three  disinterested  appraisers, 
to  be  appointed  by  the  board  of  directors,  and  to  be  conveyed 
to  the  company  by  deed  in  fee  simple,  free  from  all  encum- 
brance, within  one  year  from  the  first  election  of  directors. 
A  failure  to  convey  the  real  estate,  as  above  specified,  shaU 
render  this  a  cash  subscription,  and  the  amount  shall  be  paid 
on  the  same  terms  as  stock  subscribed  to  be  paid  in  money. 
Karnes.  No.  of  Shares.  Amount 

Wm.  Daily.  22.  $1100.00. 

"  Mr.  Daily  subscribes  for  the  above,  to  be  paid  by  the  con- 
veyance to  the  company  of  one  quarter  section  of  land  in  Delo' 
'ware  county,  about  five  or  six  miles  from  Jfuncietown.  If 
the  company  should  not  take  the  land  at  that  price,  tliis  sub- 
scription to  be  void. 

(Signed,)    ''William  Daily  J" 
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Not.  Term,       The  paragraph  of  the  complaint  based  upon  this  subBcrip- 

1860.      tion,  avers  that  the  plaintiff  "elected  to  take  the  said  quarter 

Junction  of  land  at  the  price  fixed  by  said  decedent  in  his  said  agree- 

RailboadCo.  naent,''  but  that  the  decedent,  though  often  requested,  failed 

RkbVk.      and  refused  to  convey,  &c. 

This  paragraph  was  answered  by  denial;  also,  by  other 
pleading,  which  we  deem  it  unnecessary  to  notice  specially. 

There  was  a  trial  of  the  cause  by  the  Court,  and  a  finding 
and  judgment  for  the  plaintiff  for  the  amount  of  the  cash 
subscription  only. 

The  appellant  seeks  to  reverse  the  judgment,  because  the 
amount  found  by  the  Court  did  not  embrace  the  real  estate 
.  subscription.    The  necessary  steps  were  taken  to  present  the 
question  involved,  and  the  evidence  is  set  out. 

On  the  trial  below,  a  question  arose  under  the  issues, 
whether  or  not  the  deceased  had  consented  to  the  consolida- 
ation  of  the  Junction  Railroad  Company^  with  the  Ohio  and 
Indianapolis  Railroad  Company^  and  the  evidence  upon 
this  point  is  discussed  by  counsel  in  this  Court,  at  length. 
We  need  not  determine,  however,  whether  we  deem  the  evi- 
dence sufficient  to  prove  such  consent,  as  we  are  of  opinion 
that  upon  another  point  the  plaintiff  failed  to  make  out  his 
case,  under  the  general  denial,  in  respect  to  the  real  estate 
subscription,  and  therefore,  that  the  motion  for  a  new  trial 
was  properly  overruled. 

The  subscription  in  question  was  clearly  conditional;  or 
rather,  it  was  a  simple  proposition  to  put  in  tlie  land  at  the 
specified  price,  in  case  the  company  would  take  it  at  that 
price,  otherwise  the  subscription  was  to  be  void.  Until  the 
company  agreed  to  accept  it  at  the  price  named,  there  was  no 
binding  obligation  upon  Daily.  Until  it  was  so  accepted 
there  was  no  mutuality  in  the  supposed  contract.  The  case 
of  The  Boston  and  Maine  Railroad  v.  Bartlett^  3  Gush.  224, 
is  directly  in  point.  There,  the  defendants  had  agreed,  in 
writing,  to  convey  to  the  company  a  certain  parcel  of  land  for 
the  sum  of  $20,000,  if  the  company  would,  within  thirty  days, 
take  the  same.  The  Court  say,  "  though  the  writing  signed 
by  the  defendants  was  but  an  offer,  and  an  offer  which  might 
be  revoked,  yet  while  it  remained  in  force  and  unrevoked,  it 
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was  a  coDtinniug  offer  duriDg  the  time  limited  for  acceptance ;  Not.  Term, 
and,  during  the  whole  of  that  time,  it  was  an  offer  every  in-      I860. 
stant,  but  as  soon  as  it  was  accepted,  it  ceased  to  be  an  offer  Junction 
merely,  and  then  ripened  into  a  contract.    The  counsel  for  Bah^roadCo. 
the  defendants  is  most  surely  in  the  right  in  saying  that  the      Rbsve. 
writing,  when  made,  was  without  consideration,  and  did  not 
therefore  form  a  contract.    It  was  then  but  an  offer  to  con- 
tract; and  the  parties  making  the  offer  most  undoubtedly 
might  have  withdrawn  it  at  any  time  before  acceptance.    But 
when  th^  offer  was  accepted,  tlie  minds  of  the  parties  met, 
and  the  contract  was  complete.    There  was  then  the  meeting 
of  the  minds  of  the  parties,  which  constitutes,  and  is  the 
definition  of,  a  contract.    Tlie  acceptance  by  the  plaintiffi 
constituted  a  sufScient  legal  consideration  for  the  engagement 
on  the  part  of  the  defendants.    There  was  then  nothing  want- 
ing in  order  to  perfect  a  valid  contract  on  the  part  of  the 
defendants.    It  is  precisely  as  if  the  parties  had  met  at  the 
time  of  the  acceptance,  and  the  offer  had  then  been  made  and 
accepted,  and  the  bargain  completed  at  once." 

We  have  seen  that  the  plaintiff  alleged  in  the  complaint  an 
acceptance  of  the  proposition  by  the  company.  This  alle- 
gation, as  well  as  all  others,  is  traversed  by  the  general 
denial.  The  bm'then  of  proving  this  averment  was  on  the 
plaintiff,  and  it  only  remains  to  inquire  whether  it  was  made 
out.  The  proof  on  that  subject  is  as  follows :  It  was  shown 
that  in  the  year  1850,  the  year  when  the  subscription  was 
made,  Caleb  B.  Smithy  Esq.,  was  president  of  the  company. 
He  says,  in  relation  to  the  acceptance,  that  "  after  a  conver- 
sation with  several  of  the  directors,  it  was  agreed  that  the 
land  should  be  taken ;  and  I  informed  Mr.  Daily ^  within  a 
year  from  the  time  of  making,  the  subscription,  that  the  com- 
pany would  take  the  land,  and  requested  him  to  make  a  deed. 
This  he  promised  to  do,  but  it  was  neglected  and  postponed 
from  time  to  time,  until  I  left  the  State  and  resigned  the  presi- 
dency of  the  company,  in  1851."  This  is  all  the  testimony 
that  seems  to  bear  upon  this  point,  and  it  seems  to  us  to  be 
iusuflScient. 

How  was  the  company  to  make  the  acceptance?  Un- 
doubtedly through  her  board  of  directors,  or  perhaps  through 
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Not.  Term,  an  authorized  agent.  It  does  not  appear  that  Mr.  Smithy 
^o^O'  though  president  of  the  company,  had  any  authority,  as 
JuKCTioN  agent  thereof,  to  make  such  acceptance.  We  do  not  uDda> 
RailiwadCo.  g|;and  his  testimony  as  showing  that  he  undertook,  as  the 
Rebvb.  agent  of  the  company,  to  make  the  acceptance.  We  under- 
stand him  to  mean  by  his  testimony,  that,  after  a  conversation 
with  several  of  the  directors^  (be  being  a  director  himself,) 
it  was  agreed  by  himself  and  those  with  whom  he  had 
the  conversation,  that  the  land  should  be  accepted.  The 
agreement  to  accept  the  land  does  not  purport  to  have  been 
made  by  vii-tue  of  any  other  authority,  or  in  any  other 
capacity,  than  as  directors  of  the  company.  With  how  manj 
of  the  directors  Mr.  Smith  conversed,  or  by  how  many  it 
was  agreed  that  the  land  should  be  accepted,  does  not  appear. 
"Several"  is  a  very  indefinite  number.  It  may  have  in- 
cluded more  or  less  than  a  majority  of  the  whole  board, 
whi^h,  by  the  charter  of  the  company,  consists  of  seven,  but 
it  implies  less  than  the  whole.  Again,  it  does  not  appear  that 
the  conversation  was  had,  or  that  the  agreement  to  accept 
was  made,  at  a  meeting  of  the  board,  or  under  circumstances 
to  make  it  binding  on  the  company.  In  order  to  make  the 
action  of  a  board  of  directors  binding  on  the  company,  the 
general  rule  is  that  a  majority  of  the  members  of  the  board 
must  attend  the  meeting  at  which  the  action  shall  be  bad. 
Red.  on  Railways,  p.  20,  note  7 ;  2  Kent.  Comm.  298.  When 
a  majority,  constituting  a  quorum,  attend,  a  majority  vote  of 
those  who  attend,  is  sufficient  Edgerly  v.  JEmerson^  3 
Foster,  (N.  H.)  555.  This,  it  is  presumed,  would  be  the 
rule  under  the  charter  of  the  plaintiff,  which  provides  that 
**  In  all  cases,  except  as  may  be  specially  provided,  a  majority 
of  the  board  shall  constitute  a  quorum  to  do  business ;  and 
all  the  doings  of  such  quoruni  at  a  regular  meeting,  shall  be 
deemed  the  acts  of  the  company  to  all  intents  and  purposes.'^ 
Local  Laws,  1848,  §  14,  p.  472. 

It  is  needless,  in  the  present  case,  to  inquire  what  would 
be  the  effect  of  an  agreement  on  the  part  of  all  the  members, 
separately  made,  and  not  when  met  as  a  board,  to  accept  the 
land,  because  it  does  not  appear  that  all  so  agreed  to  accept 
it    The  evidence  does  not  show  that  those  who  did  so  agree, 
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were  met  and  acting  as  a  board,  or  tliat  they  constituted  a  Nov.  Term, 
quomm.    Were  the  plaintiff  sued  upon  the  contract,  alleging      I860, 
an  acceptance  by  her  of  the  proposition,  and  the  same  evi-  Junction 
dence  were  introduced,  it  is  clear  to  our  minds  that  it  would  Railroad  Co. 

V. 

not  ^tablish  a  contract,  on  the  part  of  the  corporation,  to  take      Rebvk. 
the  land ;  and  if  not  accepted  on  the  part  of  the  company,  so 
as  to  make  the  contract  binding  on  her,  it  can  not,  of  course, 
be  binding  upon  the  defendant. 

Another  question  here  suggests  itself,  and  that  is,  whether 
aa  agreement  on  the  part  of  the  board  of  directors  to  accept 
the  land  could  be  proven  except  by  the  records  of  the  board. 
Or,  in  other  words,  whether  an  agreement  to  accept  would  be 
valid  and  binding  on  the  company,  unless  entered  upon  the 
books  of  the  company.  In  Langadale  v.  Bonton^  12  Ind.  467, 
it  was  held,  that  "  Where  it  is  not  in  conflict  with  some  pro- 
vision of  the  charter,  the  acts  of  the  directors  of  a  corporation, 
if  not  recorded,  may  be  proved  by  parol."  In  the  charter  of 
the  appellant  is  the  following  provision :  Section  18.  "  A  jour- 
nal of  all  the  doings  of  the  board  of  directors,  with  the  proper 
stock  and  account  books  for  the  company,  shall  be  carefully 
and  accurately  kept  by  the  proper  oflScers:  any  of  which 
books  may  be  inspected  at  any  time,  by  any  stockholders,  two 
stockholders  applying  at  the  same  time  for  that  purpose." 
This  section,  it  would  seem,  was  intended,  in  part  at  least,  for 
the  benefit  of  stockholders ;  to  give  them  tlie  meanis  of  know- 
ing what  the  directors  are  doing ;  how  far,  and  by  what  con- 
tracts, they  are  binding  the  company.  It  may  be,  however, 
that  it  should  be  construed  as  directory,  merely,  and  that  the 
acts  of  the  board  would  be  valid,  although  no  "journal  of  all 
the  doings"  be  kept.  This  question  we  leave  undecided, 
because  the  parol  proof,  admitting  it  to  be  valid,  is  insuf- 
ficient. 

Errors  are  assigned  upon  the  ruling  of  the  Court  upon 
some  demurrers  filed,  but  no  error  is  pointed  out  in  the  brief 
of  counsel,  and  we  do  not  perceive  any. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

J.  O,  Melntosh  and  G,  B.  Smithy  for  appellant. 

B,  F.  Claypool^  for  appellee. 
Vol.  XV.— 16 


16    S4S| 
UM    106 


242 

Nov.  Term, 

1860. 

Webb 

V. 
BOWLESS. 


Saturday, 
Deceniber  8. 


CASES  IN  THE  SUPREME  COURT 


Manboh  and  Another  v.  Blaib. 

APPEAL  from  the  Montgomery  Circuit  Court 

Peebinb,  J. — Suit  upon  a  contract,  a  copy  of  which  wa« 
filed  with  the  complaint  Answer  in  general  denial.  Trial 
by  jury.    Verdict  and  judgment  for  the  plaintifie. 

On  the  trial  the  Court  permitted  a  copy  of  the  contract  to 
be  given  in  evidence,  without  the  absence  of  the  ori^^iial 
being  accounted  for.    The  defendant  excepted. 

This  was  error;  but  it  was  not  specifically  assigned  u 
ground  for  a  new  trial.    We  perceive  no  other  error. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs,  and 
1  per  cent  damages. 

Tkompaon  and  Ristine^  and  D.  W.  VoorAees^  for  appellanti. 


I  •  »•  > 


Saturday, 
December  8. 


Webb  v.  Bowless  and  Another. 

In  an  action  upon  a  promiasoxy  note,  a  general  plea  of  a  want  of  con»der- 

ation  is  gqod. 
If  a  demurrer  be  directed  to  the  whole  answer,  it  should  be  OTomiled  if  the 

answer  contains  one  good  paragraph. 

APPEAL  from  the  Montgomery  Circuit  Court 

WoBDEN,  J. — Suit  by  Wehh  against  the  appellees,  upon  a 
promissory  note  made  by  them  to  one  JETaU^  and  by  him 
indorsed  to  the  plaintiff. 

The  defendants  filed  an  answer  of  four  paragraphs,  to  the 
whole  of  which  a  demurrer  was  filed  and  overruled,  and  ex- 
ception taken.  The  plaintiff  failing  to  reply,  judgment  was 
rendered  for  the  defendants.  The  only  question  presented 
relates  to  the  ruling  of  the  Court  upon  the  demurrer. 

One  paragraph  of  the  answer  set  up  that  the  note  was  given 
without  any  good  or  valuable  consideration  whatever.  This 
was  undoubtedly  good.     Clark  v.  Rarrieon^  6  Blackf.  302 ; 
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Weiiter  v.  Parker^  7  Ind.  185.    The  demtirrer  being  to  the  Nov.  Term; 

Whole  answer,  and  there  being  at  least  one  good  paragraph,      I860. 

the  demnrrer  was  correctly  overruled.    It  is  nnneceseary  to       Knu. 

iDquire  into  the  other  paragraphs  of  the  answer,  as  the  jndg-    nmZ^n^ 

ment  would  have  to  be  aflBrmed,  whether  they  be  good  or  bad. 
Per  Curiam. — ^The  judgment  is  affirmed,  with  costa. 
D.  W,  Voorhees  and  CJiarlea  Tyler,  for  appellant 
/.  E.  McDonald,  8.  0.  Wilson  and  JR.  A.  Chandler,  for 

appellees. 


■♦»■— 


NiLL  and  Another  v.  Compabbt. 

Suit  apon  a  promissory  note  against  A,  and  B,  A.  answered  that  he  was 
Boretj  for  B.  on  said  note,  and  that  before  the  conmiencement  of  the  suit, 
B.  had  fully  discharged  and  satisfied  the  same.  B,  answered  that  C,  the 
pajee  of  the  note,  and  plaintiff's  assignor,  was  43*easarer  of  the  city  of 
P<yrt  Wayne ;  that  defendant^  as  his  successor  in  said  office,  receipted  to  him 
for  a  certain  sum  of  money  belonging  to  said  city,  and  became  chaigeable 
therewith ;  that  after  the  giving  of  said  receipt,  C.  had  withdrawn  a  por- 
tion of  said  money  from  the  bank  in  which  it  was  deposited,  and  that  before 
and  at  the  time  of  making  said  note,  it  was  agreed  that  whatever  sum  C, 
had  not  accounted  for  in  such  settlement,  should  go  in  discharge  of  said 
note.  Prayer,  that  the  amount  so  withdrawn  by  (7.,  might  be  recouped 
from  the  note. 

Bdd^  that  the  answer  of  the  surety,  that  the  note  had  been  discharged  and 
satisfied,  was  not  equivalent  to  a  plea  of  payment,  and  was  bad  as  aver- 
ring a  conclusion  of  law. 

Bddy  also,  that  a  plea  of  payment,  or  of  accord  and  satisfiiction,  must  show 
to  whom  payment  or  satisfaction  was  made. 

BM^  also,  that  a  cotemporaneous  verbal  agreement  can  not  be  admitted  to 
vary  the  terms,  or  legal  effect,  of  a  written  agreement 

Wdy  also,  that  if  B,  never  received  the  money  from  his  predecessor  in 
office,  he  was  not  liable  to  the  city  for  it,  and  not  having  paid  it  to  the 
city  for  the  use,  and  at  the  request,  of  C,  he  could  not  recoup  the  amount 
against  his  note. 

APPEAL  from  the  Allen  Common  Pleas.  Saturday^ 

WoKDEK,  J. — Comparet  sued  NUl  and  Miller  npon  a      *'»^®^ 

promissory  note  made  by  the  defendants  to  one  Thomae 

Meegan,  and  by  the  latter  indorsed  to  the  plaintiff. 
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Nov.  Term,       Miller  pleaded  that  "he  merely  signed  the  note  as  tbe 

I860,      surety  of  said  Nill^  and  for  no  other  consideration,  and  that 

NiLL       said  Nill  fully  discharged  and  satisfied  the  said  note  before 

GoMR&BET    ^^  commencement  of  this  action." 

Nill  pleaded  as  follows :  "  And  for  further  answer  the  said 
Nill  says,  that  he  is  the  principal,  and  said  Miller  is  the  surety, 
in  the  said  note,  and  that  the  said  Meegan  was  the  treasurer 
of  the  city  of  Fort  Wayne  for  the  year  1856,  and  Nill  was 
elected  to  said  oflSce  in  1857,  and  qualified,  and  entered  upon 
the  duties  thereof  in  the  spring  of  said  year.  That  said  Mee- 
gan^ on  the  surrender  of  the  said  trust  to  his  said  successor, 
represented  that  he  had,  as  such  treasurer,  fiinds  in  his  hands 
belonging  to  said  city,  which  he  had  to  pay  over  to  his  said 
successor,  to  the  amount  of  seven  hundred  and dollars, 

•  

deposited  in  Hamiltori^B  Bank^  which  Nill  receipted  for  to 
said  Meegan^  and  the  deposit  book  was  the  evidence  of  the 
deposit.  But  after  the  footing  in  the  said  book  had  been 
made,  and  Nill  had  receipted  to  Meegan  for  the  same,  NxU 
discovered  that  Meegan  had,  between  the  time  of  the  said  foot- 
ing and  the  said  settlement,  drawn  from  said  deposit  the  sum 
of  three  hundred  and  twenty-five  dollars;  that  the  said  Mee- 
gan has  never  accounted  for  the  said  sum  or  any  part  of 
it,  and  the  same  is  now  due  and  owing  said  Nill^  from  the 
said  Meegan^  as  he,  the  said  Nill^  stands  charged  with  the 
same  to  said  city,  on  said  settlement.  That  before  and  at  the 
time  of  the  making  of  said  note,  it  was  agreed,  by  and  between 
the  said  NUl  and  Meegan^  that  whatever  sum  the  said  Meegan 
had  not  accounted  for  to  said  Nill^  on  said  settlement,  should, 
when  ascertained,  go  in  discharge  of  said  note.  That  the 
said  Nill  prays  that  the  said  sum  may  be  recouped  from  the 
said  note,  and  other  relief." 

A  demurrer  was  sustained  to  these  pleas,  and  final  judg- 
ment rendered  for  the  plaintiff*. 

The  only  point  raised  in  this  Court,  relates  to  the  ruling  in 
sustaining  the  demurrer.  The  allegation  in  the  plea  otMiU^^ 
that  he  signed  the  note  merely  as  the  surety  of  Nill^  amounts 
to  nothing.  Tlie  allegation  that  Nill  fully  discharged  and 
satisfied  the  note  before  the  commencement  of  the  action,  is 
the  substance  of  the  plea.    The  averment  that  the  note  was 
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"discharged"  and  "satisfied"  does  not  seem  to  be  eqniva-  Nov.  Term, 

lent  to  an  averment  of  payment.    Tlie  plea  would  seem  to  be      lo60- 

bad  as  averring  a  conclusion  of  law,  instead  of  setting  out  the       Nill 

fects  from  which  it  was  concluded  that  the  note  was  dis-    -_    ^• 

G0UPA.BBT. 

charged  and  satisfied.  How,  or  in  what  manner,  the  note 
was  discharged  and  satisfied,  does  not  appear! 

But  regarding  the  plea  as  equivalent  to  a  plea  of  payment, 
it  is  still  fatally  defective.  To  be  valid  as  such,  or  as  a  plea 
of  accord  and  satisfaction,  it  should  have  shown  to  whom  the 
payment,  or  satisfaction,  was  made;  and  if  to  Meegan^  the 
payee,  it  should  have  averred  that  the  payment,  or  satisfaction, 
was  made  before  notice  of  the  indoi'sement  of  the  note  to  the 
plaintiff.    Helms  v.  Sisk^  8  Blackf.  603. 

The  answer  of  Nill  presents  more  difficulty,  but  still  we 
are  of  opinion  that  the  demurrer  to  it  was  correctly  sustained. 
The  allegation  in  this  plea,  that  "  before  and  at  the  time  of 
file  making  of  the  note,  it  was  agreed  by  and  between  Nill 
and  Meegan^  that  whatever  sum  the  said  Meegan  had  not 
accounted  for  to  said  Nill^  on  said  settlement,  should,  when 
ascertained,  go  in  discharge  of  said  note,"  does  not  aid  the 
other  facts  alleged  in  the  plea,  and  may  be  regarded  as  stricken 
out.  The  note  was  for  the  unconditional  payment  of  a  sum 
of  money,  and  a  cotemporaneous  verbal  agreement  can  not  be 
admitted  to  vary  the  terms  or  legal  eflect  thereof.  Tucker  v. 
Talhott  et  al.^  at  the  present  term,  and  authorities  there  cited. 
If  the  facts  alleged  show  that  Nill  paid  money  for  the  use 
and  at  the  request  of  Meegan^  before  notice  of  the  assign- 
ment of  the  note,  which  would  authorize  Nill  to  maintain  an 
action  against  Meegan  for  the  money  thus  paid,  then  it  may 
be  set  off  in  this  su^it  against  the  note.  But  it  does  not  appear 
that  Nill  has  thus  paid  any  money.  It  is  alleged,  to  be  sure, 
that  he  receipted  for  it  to  Meegan  upon  entering  upon  the 
duties  of  the  oflSce  of  treasurer  of  the  city  of  Fort  Wayne^ 
as  MeegarCs  successor ;  and  it  is  also  alleged  that  Nill  stands 
charged  with  it  to  the  city,  on  settlement.  The  receipt  given 
by  Nill  to  Meegan  is  not  conclusive,  and  if  Nill  never  re- 
ceived the  money  from  Meegan^  that  fact  might  be  shown 
against  the  receipt.  The  fact  that  Nill  stands  charged  with 
the  money  to  the  city,  is  not  equivalent  to  payment  by  him  to 
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Nov.  Term,  the  city.  Now,  it  seems  to  us  fliat  the  city  of  Fort  Wayne 
I860,  has  a  claim  either  against  Meegan^  or  NUl^  for  the  moneyj  but 
that  she  can  not  have  a  claim  against  both  for  it.  If^  in 
point  of  fact,  Meegan  never  paid  over  this  money  to  NUl^  his 
successor,  the  claim  of  the  city  still  exists  against  Meegai^ 
and  she  can  not  look  to  Nill  for  money  -which  never  came 
into  his  hands.  Now,  suppose  Nill  should  get  the  benefit  of 
this  money  in  the  way  of  a  set-off  to  the  claim  sued  upon, 
whereby  the  holder  of  the  note  should  fall  back  upon  Meegan  ; 
and  suppose  ]VUl  should  fail  or  refuse  to  pay  the  money  to 
the  dty,  the  city  may  undoubtedly  collect  the  money  of 
Meegan^  if  he  has  never,  as  is  alleged,  paid  it  to  his  succes- 
sor, whereby  Meegan  might  be  compelled  to  pay  the  money 
twice.  But  if  Ifill  had  paid  the  money  to  the  city,  she,  of 
course,  would  have  no  claim  against  either,  as  she  would  then 
have  her  money ;  hence  appears  the  necessity  of  an  actual 
payment  by  NiZl  of  the  money  to  the  city,  before  he  can  set 
up  the  claim  against  Meegan  as  a  set-off  to  the  note  sued  on. 

jP«7*  Curiam. — ^The  judgment  is  afiSrmed,  with  costs. 

J9.  jET.  Golerick  and  J.  Colerick^  for  appellants. 

Withers  and  Morris^  for  appellee. 


•  m  • 


Sullivan  v.  Wimon. 

The  true  intent  of  §  353,  2  R.  a  1852,  p.  118,  is,  that  in  all  actions  of 
tort,  the  Court  is  inhibited  from  granting  a  new  trial  on  account  of  the 
smallness  of  the  damages,  in  case  the  damages  assessed  by  the  juiy  eqittl 
the  pecuniary  loss. 

The  words,  "  Nor  in  any  other  action  where  the  damages  shall  equal  the 
pecuniary  injury  sustained,"  qualify  all  that  goes  before  in  the  section. 


Satfirday, 
Decembers, 


APPEAL  from  the  Cass  Circuit  Court. 

Davison,  J. — ^The  appellant,  who  was  the  plaintiff,  sued 
Wilson^  alleging  in  his  complaint  that  the  defendant,  on  Ac, 
at  &c.,  committed  an  assault  on  the  plaintifl^  and  then  snA 
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there  beat,  brtdsed,  and  wounded  him,  bo  that  Jie  was  unable  Nov.  Term, 
to  labor  and  transact  his  affitirs  and  business  for  the  space  of  I860. 
(wo  months.  And  that  in  the  endeavor  to  be  cured  of  the 
braises  and  wounds,  occasioned  as  aforesaid,  he  was  obliged 
to,  and  did  necessarily,  expend  $20  for  medical  services,  &c. 
The  issues  were  submitted  to  a  jury,  who  found  for  the  plain- 
tiff  |3  and  50  cents.  And,  thereupon,  he  moved  for  a  new 
trial,  on  two  grounds :  1.  The  verdict  is  not  sustained  by 
gofficient  evidence.  2.  The  plaintiff  is  entitled  to  a  larger 
amount  of  damages  than  the  jury  have  assessed  in  his  &vor. 
This  motion  was  overruled,  and  judgment  given  upon  the 
verdict.  The  record  contains  a  reserved  case,  which  involves 
but  one  question,  vi2 :  whether  a  new  trial  should  have  been 
granted,  which  case  is  thus  stated  in  a  bill  of  exceptions. 
'^  It  was  proved,  on  the  trial,  that  the  plaintiff,  by  reason  of 
the  assault  and  battery,  was  injured  in  his  lace,  head  and 
body,  and  confined,  by  reason  thereof,  from  his  ordinary  labor, 
ten  days ;  that  common  labor  was  worth  $1  per  day,  and  that 
in  the  curing  of  himself  he  incurred  a  liability  for  a  physi- 
cian's bill  to  the  amount  of  $15.  The  jury  having  rendered 
a  verdict  for  $3  and  50  cents,  only,  in  &vor  of  the  plaintiff^ 
he  claimed  a  new  trial,  on  the  ground  that  the  damages  had 
not  been  assessed  to  the  amount  of  the  actaal  pecuniary  injury 
sustained ;  and  the  Court  was  of  the  opinion  that  the  aottud 
pecuniary  injury  sustained^  amounted  to  $25,  and  would 
have  granted  a  new  trial,  but  for  its  construction  of  §  853, 
2  R.  S.,  pp.  118, 119,  which  section,  as  construed  by  the  Court, 
forbids,  in  all  cases,  the  granting  of  a  new  trial,  on  account 
of  the  smallness  of  the  damages,  for  an  injury  done  to  the 
person." 

Section  353,  is  in  these  words :  ''  A  new  trial  shall  not  be 
granted  on  account  of  the  smallness  of  the  damages,  in  actions 
for  an  injury  done  to  the  person  or  reputation,  nor  in  any 
other  action  where  the  damages  shall  equal  the  pecuniary 
injury  sustained.'* 

If  this  section  terminated  with  the  word  ^'  reputation,"  the 
construction  given  by  the  Circuit  Court  would  have  been, 
unquestionably,  correct ;  but  the  remaining  branch  of  the  pro- 
vision, viz :  ^'  nor  in  any  other  action  where  the  damages  shall 


248 


CASES  m  THE  SUPREME  COUET 


EiNDIO 
V. 

Maboh. 


Nov.  Term,  equal  the  pecaniary  injury  sustained,"  seems  to  qualify  all 
•lo60'  that  precedes  it,  and,  in  our  opinion,  evinces  the  true  intent 
of  the  enactment  to  be,  that  in  all  cases  of  tort,  the  Court  j& 
inhibited  from  granting  a  new  trial  on  account  of  the  smallnees 
of  the  damages,  in  case  the  damages  assessed  by  the  jury 
"  equal  the  pecuniary  loss."  If  this  construction  be  correct, 
and  we  think  it  is,  the  Court,  in  the  exercise  of  its  discretion- 
ary power,  might,  in  this  case,  have  granted  a  new  trial,  be- 
cause, as  shown  by  the  record,  the  damages  did  not  '^  equal 
the  pecuniary  loss."  Indeed,  it  is  difficult  to  perceive  any 
valid  reason  why  the  enactment,  in  question,  should  intend  a 
distinction  between  "  actions  for  an  injury  to  the  person  or 
reputation,"  and  other  actions  sounding  in  tort.  We  are  of 
opinion  that  the  Court,  in  its  construction  of  the  statute,  com- 
mitted an  error,  and  the  judgment  must,  therefore,  be  re- 
versed, r 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

D.  D.  Pratt^  for  appellant. 


*  •♦» » 


KiNDia  V.  Maech. 

A  power  of  attorney  to  confess  a  judgment  is  not  reyocable  hj  act  of  tbe 
party  giving  it ;  bat  if  any  fact  be  alleged  affecting  its  validity,  the  CSooit 
will  permit  an  issue  to  be  formed  and  tried,  and  annul  the  warranty  or 
reduce  the  amount  of  the  judgment,  as  the  facts  may  require. 

A  judgment  by  confession  may  be  corrected  on  complaint  filed,  as  in  othei' 
cases. 


Saturday, 
December  8. 


APPEAL  from  the  Elkhart  Common  Pleas. 

Perkins,  J. — Eiiidig  gave  a  power  of  attorney  to  Cham- 
herlain^  to  confess  a  judgment  in  favor  of  March^  for  a  debt 
due  to  him. 

The  power  was  duly  executed  and  proved.  We  are  satis- 
lied  of  this  from  an  examination  of  the  record. 


OF  THE  STATE  OF   INDIANA.  249 

When  judgment  was  about  to  be  entered  in  execution  of  Nov.  Term, 
the  power,  JSindig  presented  to  the  Court  a  revocation  of  it,      I860, 
on  the  ground  that  it  was  for  too  large  an  amount.    The  The  State 
Court  disregarded  the  revocation,  and  directed  the  judgment    ^    ^' 
to  be  entered. 

A  power  of  attorney  to  confess  judgment  is  not  revocable 
by  act  of  the  party.  See  Story  on  Agency,  §  477 ;  2  Arch- 
bold's  Pr.  p.  21.  But  if  any  fact  affecting  its  validity  be  alleged, 
the  Court  will  permit  an  issue  to  be  formed  and  tried,  and 
act  in  the  premises  accordingly,  annulling  the  warrant  or  re- 
ducing the  amount  of  judgment  upon  it,  as  the  case  proved 
may  require.  In  this  case,  the  defendant  may  yet  have  the 
judgment  corrected,  on  complaint  filed  and  heard,  as  in  other 
cases.    Archbold,  supra ;  15  Petersdorf,  pp.  366,  367,  868. 

Per  Curtam.-^The  appeal  is  dismissed,  with  costs. 

a.  Heathy  for  appellant. 

-El  JfcT.  Chamberlain^  for  appellee. 


» *  1 


The  Statb  v.  Spencer. 

In  a  prosecution  for  riot,  one  defendant,  being  on  his  trial  separately,  m&j 

introduce  his  co-defendants  as  witnesses  in  his  behalf. 
Quare.    Whether  the  record  of  an  acquittal  of  one  defendant,  brought  about 

by  the  testimony  of  the  others,  could  be  given  in  evidence  on  the  trial  of 

the  latter. 

APPEAL  from  the  Harrison  Common  Pleas.  Saturday, 

WoBDEN,  J. — Information  against  Spencer  and  two  others,  ^^"^^  ®- 
for  a  riot,     /fencer  was  tried  separately,  and  acquitted.     On 
the  trial,  he  introduced,  as  witnesses  on  his  behalf,  his  co- 
defendants,  who  were  permitted  to  testify  over  the  objection 
of  the  State,  who  took  exceptions,  and  appeals. 

The  question  involved  has  already  been  determined  against 
the  State,  in  several  cases.  Everett  v.  The  State,  6  Ind. 
495;  Marshall  v.  The  State,  8  Ind.  498;  Sloan  v.  The 
State,  9  Ind.  565;  Eunt  v.  The  StaU,  10  Ind.  69.    The 
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Nov.  Term,  cases  in  9  Ind.  and  10  Ind.,  were  oases  of  riot    In  snch  cases^ 
18^0*     unless  it  appear  that  three  or  more  persons  were  engaged  in 
Thb  Boabd  the  offense,  there  can  be  no  conviction  of  any.    But  the  qnes- 
^f  9?**^";  tion  does  not  arise,  and  is  not  made,  whether  the  reco^  of 
Warren  Co.  an  acquittal  of  one,  brought  about  by  the  testimony  of  the 
Thb  8         o^^^S  could  be  given  in  evidence  on  the  trial  of  the  latter; 
hence  we  need  express  no  opinion  upon  it    See,  however,  on 
this  point,  1  Greenl£  Ev.  §  524. 
Per  Curiam.— Hh!^  appeal  is  dismissed. 
J.  E.  McDonald^  Attorney  General,  and  A.  Z.  Roache^ 
for  the  State. 


<  •%• 


The  Boabd  of  Commissionebs  of  Wabben  Countt  v.  The 
State,  on  the  relation  of  Ennis  and  Another. 

Petition  to  the  Board  of  Commissionera  of  Warren  County^  for  a  chBDge  of 
boundary  between  that  county  and  Fountain,  The  board,  having  heard 
the  evidence,  refused  to  order  the  petition  to  be  filed  and  continued,  and 
refused  to  permit  any  record  to  be  made  of  their  proceedings  on  the  peti- 
tion. Proceedings,  by  mandate,  in  the  Circuit  Court,  to  compel  the  board 
to  make  such  record. 

Edd^  that  a  record  should  have  been  made  by  the  commissioners,  of  their 
action  on  the  petition,  so  that  an  appeal  could  be  taken,  if  desired. 

Eddf  also,  that  they  might  be  compelled,  by  mandate,  to  make  such  record. 

HeU^  also,  that  the  merits  of  the  petition  must  be  tried  on  appeal,  and  not 
on  a  return  to  the  mandate. 

Saturday,  APPEAL  from  the  Warren  Circuit  Court. 

Decembers.  Pbbkins,  J. — Ennis  and  some  seven  hundred  others,  a 
part  of  whom  were  citizens  of  Fountain  county,  and  a  part 
citizens  of  Warren^  presented  their  petition  to  the  Board  of 
CommisBioners  of  the  latter  county,  praying  a  change  of  the 
boundary  line  between  those  two  counties. 

The  board  heard  the  proofs  touching  the  residence  of  the 
petitioners,  the  proportion  they  bore  to  the  whole  number  of 
residents  in  the  territory,  the  jurisdiction  over  which  would 
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be  transferred  by  the  proposed  change,  the  number  of  square  Nov.  Term, 
miles  in  the  county,  &c. ;  and,  on  consideration  dismissed  said      I860. 
petition,  that  is,  refused  to  order  it  to  be  filed  and  continued  The  Board 
to  their  next  meeting.  ^^  Commis- 

SIOHBBSOF 

The  petitioners  desired  to  appeal,  but  the  commissioners  Wabbkn  Co. 
refused  to  permit  any  entry  to  be  made,  of  record,  of  their  pro-  ,..     Z* 
ceedings  and  final  order,  so  that  a  transcript  could  be  obtained 
for  the  purposes  of  the  appeal. 

The  petitioners  then  applied  to  the  Circuit  Court  for  a 
mandate  to  the  commissioners  to  permit  such  entry.  A  rule 
to  show  cause  was  granted.  The  commissioners  answered^ 
relying  upon  mattei's  going  to  the  merits  of  the  question, 
whether  a  case  for  a  change  of  boundaries,  under  the  statute, 
was  made,  and  negatiying  the  fact.  A  double  change  was 
prayed  for,  setting  ofl'  a  part  of  Fountain  to  Wanren^  and  a 
part  of  Warren  to  Fountain  county.  The  Court  ordered  the 
mandate. 

We  think  the  Court  did  right  in  ordering  the  mandate. 
We  think  a  record  of  the  action  of  the  commissioners  should 
have  been  made,  so  that  an  appeal  could  be  taken,  or,  even 
if  an  appeal  was  not  prayed.  They  constitute  a  Court  of 
record.  The  application  for  a  change  of  county  boundaries, 
necessarily,  under  the  statute,  involves  questions  of  fact,  which 
in  some  mode  may  be  tried ;  and  from  the  final  determination 
of  which,  before  the  board,  an  appeal  may  be  taken.  And 
the  proper  time  for  the  appellate  Court  to  decide  the  question 
on  the  merits  of  the  petition,  in  each  case,  will  be  when  the 
cause  comes  before  it  on  appeal.  Then  the  Court  will  have 
to  determine  the  construction  to  be  given  to  the  second  section 
of  the  act  authorizing  the  formation  of  coimties,  and  change 
of  boundaries ;  whether  a  double  change  can  be  had  in  one 
and  the  same  proceeding,  or  not.     (See  Acts  of  1857,  p.  25.) 

The  subject  matter  was  one  of  which  the  commissioners 
had  jurisdiction.  No  question  is  made  upon  this  suit  being 
in  the  name  of  the  State. 

Per  Curiam. — The  judgment  is  aflBrmed,  with  costs. 

Gregory  cfe  Harper^  Parke  <&  Brown  and  B.  A.  Chand- 
ler^ for  appellant. 

J.  E.  McDonald  and  A.  Z.  Roaohe^  for  appellee. 


252 


CASES  IN  THE  SUPREME  COUET 


Nov.  Term, 

1860. 

Bush 

V. 
DUBHAU. 


Saturday, 
Decembers. 


Bush  v.  Durham. 

A  recital  in  the  record,  that  instructions  were  given  and  excepted  to,  or  re- 
fbsed  and  excepted  to,  does  not  constitute  a  good  exception,  unless  signed 
by  the  party  or  his  attorney. 

APPEAL  from  the  Johnson  Common  Pleas. 

Davison,  J. — ^This  was  an  action  by  Durham  against  Bm\ 
a  physician,  for  malpractice.  Issues  being  made,  the  cause 
was  submitted  to  a  jury,  who  found  for  the  plaintiff,  and  the 
court,  having  refused  a  new  trial,  rendered  judgment^  &c. 

The  following  are  the  errors  assigned :  First.  The  Court 
erred  in  giving  the  1st,  2d,  3d,  and  4:th  charges  to  the  juiy, 
and  in  refusing  the  1st,  2d,  8d,  4:th,  and  5th  instructions 
moved  by  the  defendant.  Second.  The  Court  erred  in  refus- 
ing a  new  trial,  and  in  rendering  judgment. 

In  reference  to  the  charges  given,  and  instructions  refused, 
there  is  no  bill  of  exceptions.  But,  in  the  record,  immedi- 
ately preceding  the  charges  given,  there  is  this  statement: 
'^  Upon  which  evidence,  the  jury,  after  instructions  by  the 
Court,  which  were  excepted  to  by  the  defendant,  found  for 
the  plaintiff,  and  assessed  his  damages  at  $115.  The  follow- 
ing are  the  instructions."  And  also  immediately  preceding 
the  instructions  refused,  there  is  a  memorandum  in  these 
words :  "  Tlie  defendant  asked  the  Court  to  give  to  the  jury 
the  following  instructions,  which  were  refused,  and  excepted 
to."  The  appellee  insists  that  these  exceptions  are  not  taken 
in  the  mode  prescribed  by  the  statute ;  and  that  the  errors,  if 
any  there  are,  in  giving  or  in  refusing  to  give  instructions, 
are  not  properly  before  this  Court.  This  position  is,  in  our 
opinion,  well  taken.  The  code  says:  "A  party  excepting  to 
the  giving,  or  the  reftisal,  of  an  instruction,  shall  not  be  re- 
quired to  file  a  bill  of  exceptions ;  but  it  shall  be  sufficient  to 
write  at  the  close  of  each  instruction,  ^^  refused  and  excepted 
to,"  or,  "  given  and  excepted  to,"  "  which  shall  be  signed  by 
the  party  or  his  attorney. ^^  2  R.  S.,  §  325,  p.  112.  Thus,  it 
will  at  once  be  seen,  that  the  exceptions,  upon  which  the 
appellant  bases  his  first  assigned  error,  are  not  within  tho 
requirements  of  the  statute.    Zedly  v.  I%e  State^  4  Ind.  580. 
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The  second  error  relates  to  the  suflBciency  of  the  evidence  Nov.  Term, 
to  sufitain  the  verdict.    The  record  sets  out  the  evidence,  and      1860. 
we  have  examined  it  carefully,  and,  though  it  is  to  some  extent 
conflicting,  we  are  of  opinion  that  its  weight  accords  with 
the  verdict. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  5  per  cent, 
damages  and  costs. 

F.  M.  Finch  and  S.  P.  Oyler^  for  appellant. 

G.  M.  Overstreet  and  A.  B.  Hunter^  for  appellee. 


m  > 


Gaskin  v.  Wells  and  Others. 


Sait  by  the  appellees  against  the  appellant  on  a  promissory  note,  alleged  to 

hare  been  made  by  him,  by  the  name  of  Qasteiu 
ffeldf  that  the  note  was  correctly  declared  upon. 
Beldf  also,  there  being  no  general  denial,  and  no  denial  under  oath,  that  the 

note  made  a  prima  facte  case  for  the  plaintiff. 
Edd,  also,  that  a  note  is  prima  facie  evidence  of  a  settlement  of  accounts  to 

its  date. 

APPEAL  from  the  Grant  Common  Pleas.  Saturday, 

Per  Curiam. — Cephas  Gaskin  is  unable  to  write  his  name.  ^^^^^^^^"^  °* 
Desiring  to  execute  a  note  to  Noah  Harris^  he  procured 
M.  H.  Metcalf  to  write  his  name,  Gaskin  inserting  his  mark. 
Metcalfe  being  governed  by  the  sound,  wrote  the  name  Cephas 
Gasten^  and  Gaskin^  being  unable  to  read,  supposed  it  was 
all  right,  and  made  his  mark. 

Harris  assigned  the  note  to  Wells  cfe  Cl>.,  who  sued  upon 
it,  alleging  that  Gaskin^  by  the  name  of  Gasten^  made  the 
note.  This  was  a  correct  mode  of  declaring.  The  complaint 
was  good. 

The  defendant  did  not  answer  by  the  general  denial,  as 
provided  by  the  code,  2  R.  S.,  p.  39;  nor  did  he  deny 
the  note  under  oath.  The  note,  therefore,  with  the  assign- 
ment, on  the  trial,  made  a  prima  facie  case  for  the  plaintiff. 
The  paragraph  of  the  answer  assuming  to  deny  the  interest  of 
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Nor.  Term,  the  plaintiffi  in  the  note,  was  bad.    12  Ind.  898.    The  pan* 
1°60*     graph  of  the  answer,  by  way  of  selroff,  was  bad  for  unce^ 
tainty.    A  note  is  prima  fade  evidence  of  a  settlement  of 
accounts  to  its  date. 

The  judgment  is  afSrmed,  with  10  per  cent,  damages  and 
costs. 
c/I  H.  Jones^  for  appellant 
If.  W.  Gordon  and  A.  Wi  Sarfordj  for  appellees. 


IC40HXE 

V. 
BAKKBs 


<  af  » 


Maghee  and  Another  v.  Baeeb  and  Another. 


Saturday^ 
December  8. 


Parties  may  agree  upon  a  statement  of  ftcts,  upon  which  to  submit  a  causa 
to  the  jury,  under  the  instructions  of  the  Court,  but  such  statement  will 
not  be  taken  to  contain  "  all  the  evidence  given  in  the  cause/'  without  a 
recital  to  that  effect  in  the  statement,  or  in  the  record. 

As  an  abstract  proposition,  the  law  may  not  authorize  a  married  woman  to 
enter  into  a  contract  of  partnership,  but  if  she  does  make  such  contract, 
and  in  pursuance  of  it  places  her  separate  Amds  in  the  firm  of  which  she 
is,  bj  contract,  a  partner,  such  funds  can  not,  while  there,  be  noLade  sulgect 
to  her  husband's  debts. 

An  exception  to  an  instruction  given  by  the  Court,  in  these  words :  "  Tbo 
Court  refused  to  give  such  instruction,  and  the  plaintiff  excepted,"  is  not 
well  taken,  unless  signed  by  the  party  or  his  attorney. 

APPEAL  from  the  Knox  Common  Pleas. 

Davison,  J. — John  H.  Maghee  cfe  Ci>.,  sued  Christopher 
Baker ^  to  subject  certain  funds  in  his  possession  to  the  payment 
of  a  debt.  The  complaint  alleges  these  facts :  In  the  year  1851, 
George  Krehs  and  Christian  Krehs^  who  were  then  partners 
under  the  name  of  "  Geo,  Krehs  <&  JBrothe7\^^  purchased  from 
plaintiffs,  store  goods,  worth  $900,  for  which  they  executed 
two  promissory  notes.  In  1862,  the  makers  of  tlie  notes  dis- 
solved their  partnership,  and,  immediately  thereafter  Chris- 
tian Krehs  absconded,  leaving  the  notes  unpaid.  After  this, 
George  Krehs  entered  into  partnership  with  Baker ^  the  defend- 
ant, and  commenced  business  under  the  name  of  ^^  Baker  d 
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Oo?    Krebe  put  into  this  ooncem  $1,000,  and  the  firm,  thus  Nor.  Term, 
oonrtitated,  continued  buBineas  until  the  death  of  Geo.  Krebs^     1860. 
which  occurred  in  February^  1857.    During  the  continuance    Maobsb 
of  the  firm  of  "  Baker  <&  Co.^  the  net  profits  thereof  amounted     ^^^ 
to  at  least  S2,000 ;  one  half  of  which  belonged  to  Oeo.  KrehB. 
But,  after  his  death,  the  defendant  took  possession  of  all  the 
partnership  assets  and  converted  them  to  his  own  use,  and 
still  retains  them.    It  is  averred  that  the  defendant  refuses  to 
account  for  the  property,  and  fraudulentlj  pretends  that  Oeo. 
Krebs  was  not  a  member  of  the  firm  of  ^^  Baker  db  Cof^  but 
that  the  firm  was  composed  of  Christopher  Baker  and  Mar- 
garet Krebe^  the  wife  of  Oeo.  Krebe^  deceased;  that  there 
neyer  was  any  administration  on  the  estate  of  the  decedent, 
and  that  the  plaintiffi  are  his  only  creditors.    The  relief 
prayed  is,  that  the  defendant  be  required  to  account  for  the 
property  of  the  deceased,  so  in  his  hands,  and  that  he  pay 
the  same  into  Court  for  the  benefit  of  the  decedent^s  creditors. 

The  answer  contains  three  paragraphs.  First.  A  general 
denial.  Second.  That  to  the  extent  of  $300,  the  widow  of 
Geo.  Krebe  is  entitled  to  his  property ;  and  that  he  did  not, 
at  his  death,  have  that  sum.  Third.  That  the  entire  interest 
claimed  by  the  plaintiff  was  the  sole  and  separate  property 
of  Margaret  Kreba^  the  widow  of  George  Krebs^  and  that  they 
are  not,  therefore,  entitled  to  an  account,  &c.  To  the  second 
paragraph  of  the  answer,  the  plaintiff  replied,  that  it  was 
untrue;  and,  further,  that  Margaret  Krebs  had  received 
$300,  over  and  above  the  claim  set  up  in  the  complaint:-^ 
and  to  the  tliird  paragraph  they  replied,  "  That  the  property 
therein  named  was  the  property  of  George  Krebs^  and  not 
the  property  of  Margaret  Krebe. 

Upon  the  issues,  there  was  a  verdict  for  the  defendant,  and 
tlie  Court,  having  refused  a  new  trial,  rendered  judgment,  &c. 

The  record  does  not  profess  to  set  out  all  the  evidence  given 
io  the  cause.  It  contains  no  bill  of  exceptions;  but  does  con* 
tain  an  agreement,  signed  by  the  parties,  which  says  there 
was  proof,  setting  it  out  as  follows :  ''  George  Krebe^  the  de- 
cedent, had  been  in  mercantile  business,  at  ^  Edwardsport  f 
had  failed  in  business,  and  the  debt  now  claimed  was  then 
contracted  by  him.    After  this  failure,  he  went  to  Yincennee^ 
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Nov.  Term,  destitute  of  property,  and  married  Margaret  Watjen^  whose 
IqpO'  father  then  gave  her  $300,  in  cash.  He  then  removed  to 
Maqhkb  the  ^Crosa-Toada^  where  a  certain  connection  in  business  was 
BaIbu.  I'^rmed  by  Krehs^  or  by  Krehs  and  wife,  or  by  Margaret 
Krehs^  the  wife,  with  Baker ^  the  defendant,  under  the  firm 
of  ^  Baker  &  Co!  After  the  death  of  Krehs^  Baker  took 
possession  of  and  retained  the  partnership  property,  to  tfie 
amount  of  more  than  $1,000,  above  the  debts  of  the  firm. 
There  never  was  any  administration  on  the  estate  of  Krebs; 
it  was  considered  insolvent.  Three  witnesses  testified  that 
Erebs  was  Baker^s  partner,  and  six  testified  that  Margaret 
Krebs  was  such  partner.  Of  the  concern,  Baker  was  a 
recognized  and  active  partner.  Margaret  attended  in  her 
dwelling  to  her  family  concerns.  Krebs  attended  in  the  store 
of  "  Baker  cfe  CoP  It  was  proved  that  Margaret  put  into 
the  concern,  at  least  $200,  which  was  the  only  money  put  in 
by  her,  or  her  husband." 

The  motion  for  a  new  trial  is  based  upon  three  grounds: 
First.  The  verdict  is  contrary  to  law  and  evidence.  Second. 
The  Court  erred  in  its  charge  to  the  jury.  Third.  The  refusal 
of  the  Court  to  instruct  the  jury,  as  moved  by  the  plaintiffi. 
As  has  been  seen,  the  record  does  not  profess  to  set  out  all 
the  evidence,  hence,  the  inquiry  involved  in  the  first  ground 
can  not  be  raised  in  this  Court.  Parties  may  enter  into  an 
agreement  of  facts,  and  upon  the  agreed  facts,  submit  their 
case  to  the  jury,  under  the  instructions  of  the  Court;  but  we 
are  not  allowed  to  hold  that  "  all  the  evidence  given  in  the 
cause  is  before  us,"  unless  the  fact  that  it  is,  appears  in  such 
agreement,  or  is  so  stated  in  the  record.   Ind.  Dig.  722,  rule  30. 

The  Court  gave  this  charge :  "  If  the  jury  believe  that  Mar- 
garet Krehs  was  the  partner,  with  the  defendant,  in  the  firm 
of  '''Baker  ds  Co^^  and  her  interest  therein  was  her  separate 
property,  placed  in  said  firm  under  the  management  of  her 
husband,  Oeorge  Krehs^  they  may  find  for  the  defendant^ 
To  the  giving  of  this  "  the  plaintifi"  excepted."  And,  there- 
upon, he  moved  to  instruct  as  follows :  "  A  married  woman 
can  not,  according  to  the  laws  of  this  State,  be  a  partner  in  a 
mercantile  concern."  This  instruction  the  Court  refused,  to 
which  there  was  an  exception  in  this  form:  '* The  Court  re- 
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fased  to  give  such  instmction,  and  the  plaintiff  excepted."  Nov.  Tenn, 
The  ruliDgs  upon  these  instructions  are  said  to  be  erroneous,      1860. 


because  thej  assume  that  a  married  woman  may  be  a  legal      Pence 
partner  in  "  a  mercantile  firm."    "We  think  otherwise.    If  the  ^     ^* 

'  VHBISTMAXr. 

assets  in  the  hands  of  the  defendant,  and  claimed  by  the  plain- 
tiflfe,  were  the  separate  property  of  Margaret  Krehs^  the  jury 
were  authorized  to  find  for  the  defendant,  whether  she  was, 
or  was  not,  his  partner.  As  an  abstract  proposition,  the  law 
may  not  authorize  a  married  woman  to  enter  into  a  partner- 
ship contract  StiU,  if  she  does  make  such  contract,  and,  in 
pursuance  of  it,  places  her  separate  funds  in  the  firm  of  which 
she  is,  by  contract,  a  partner,  they  can  not,  while  there,  be 
made  subject  to  her  husband's  debts.  As  to  the  proposed 
instruction,  it  may  be  assumed  that  it  is  not  pertinent  to  the 
case.  None  of  the  pleadings  aver  that  Margaret  was  a  part* 
ner  of  the  firm  of ''  Baker  <k  Co  ;"  indeed,  there  was  only  one 
substantial  issue  in  the  cause,  namely,  whether  she  was,  or 
was  not,  the  owner  of  the  assets  claimed  by  the  plaintifb.  It 
iB,  however,  insisted  that  there  is  no  proper  exception  to  the 
action  of  the  Court  in  refusing  the  instruction.  As  we  have 
seen,  the  memorandum  at  its  close  is  in  these  words:  '^The 
Court  refused  to  give  such  instruction,  and  the  plaintilBb  ex- 
cepted." This  memorandum,  though  not  in  the  language  of 
the  statute,  see  2  B.  S.,  §  325,  p.  112,  might  be  deemed  suflS- 
cient,  bnt  it  is  not  signed  ^^  by  the  party  or  his  attorney,"  and 
can  not,  therefore,  be  held  effective  as  an  exception.  Ledley 
V.  Ths  State^  4  Ind.  580 ;  Bush  v.  Durham^  ante,  252. 

J^er  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

S,  Judah,  for  appellants. 

2>.  McDonald,  for  appellees. 


•  ■•»» » 


Pencb  v.  Ch&istmak. 

In  an  affidayit  for  a  continuance,  it  is  not  enough  for  the  party  asking  the 
continuance  to  state,  that  he  has  used  due  diligence  to  obtain  the  tedtir 
mony ;  the  tacts  constituting  such  "  due  diligence  "  must  be  specially  set  out 
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NoF.  Term,   After  the  Court  has  passed  upon  the  application  for  a  oantinuaioe,  it  is  not 
1860.  error  to  refuse  leave  to  amend  the  affidavit 

'  If  the  maker  of  a  promissory  note,  tainted  with  usury,  procures  a  third  per- 
son to  pay  the  note  for  him,  and  gives  to  such  person  a  new  note  for  the 


Pencb 

V. 

Ghkisthan.       amount  thus  paid,  he  can  not,  in  a  suit  upon  such  note,  set  up  the  usury 

in  the  original  note. 


S'xturday,  APPEAL  from  the  Warren  Circuit  Court. 

WoBDKN,  J. — Christman  sued  Pence  upon  two  promisaory 
notes,  executed  by  the  defendant  to  the  plaintiff,  one  for  $d44, 
dated  Decemher  6,  1858,  the  other  for  $333  and  73  ceots^ 
dated  May  6,  1858. 

The  defendant  answered  that  the  first  mentioned  note  was 
usurious,  in  this ;  that  it  was  giyen  in  consideration  of  a  note 
previously  given  by  the  defendant  to  one  Oeorge  C.  TyUr^ 
and  by  the  latter  transferred  to  the  plaintiff  without  indorse- 
ment, for  the  sum  of  $800,  which  last  mentioned  note,  as  set 
out,  was  made  payable  on  June  6, 1857 ;  and  it  is  averred 
that  $144  of  the  note  sued  on  was  given  for  usurious  interest 

The  other  note  sued  on  is  also  alleged  to  have  been  usuri- 
ous, in  this ;  that  it  was  given  in  consideration  of  a  note  pre- 
viously given  by  the  defendant  to  the  plaintiff  for  $280  and 
33  cents,  which  last  mentioned  note  was  dated  May  6, 1857, 
and  payable  one  day  after  date,  and  that  the  excess  of  the 
note  sued  on  over  that  for  which  it  was  given,  was  usurious. 
Beplications  in  denial.  Trial  by  the  Court.  Finding  and 
judgment  for  the  plaintiff  for  $1169  and  14  cents,  and  judg- 
ment for  the  defendant  for  costs.  Both  parties  moved  for  a 
new  trial;  the  defendant,  because  the  Court  overruled  a 
motion  to  continue  the  trial  of  the  cause,  and  refused  leave 
to  amend  his  affidavit  made  for  that  purpose ;  and  the  plain* 
tiff,  because  the  finding  was  not  sustained  by  the  evidence. 

The  defendant  below  appeals,  and  assigns  as  error,  the 
ruling  of  the  Court  on  his  motion  for  a  continuance,  and  in 
refusing  leave  to  amend  his  affidavit.  He  also  assigns  error 
in  relation  to  the  finding  of  the  Court,  but  this  can  not  be 
noticed,  as  it  was  not  made  a  ground  of  his  motion  for  a  new 
trial. 

Tlie  continuance  was  asked  by  thcr  defendant  in  order  to 
procure  the  testimony  of  one  William  Lord^  and  the  affidavit 
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states  that  he  "  has  used  due  diligence  to  obtain  the  evidence  Nov.  Tenn, 
of  said  William  Zord^  having  a  subpoena  issued  to  the  sheriff  I06O. 
of  said  county,  and  by  said  sheriff  returned  not  found;  that  Pence 
said  affiant  is  now  informed,  and  believes,  that  said  Lord  is  ^  ^* 
in  Farmer^s  Center,  Defiance  county,  State  of  Ohio^  and 
that  said  affiant  expects  to  procure  the  evidence  of  said  Lord^ 
&c.  The  affidavit  was  objected  to  because  it  did  not  show 
proper  diligence  in  procuring  the  testimony.  We  can,  by  no 
means,  say  that  the  Court  transcended  the  bounds  of  legal 
discretion  in  refusing  to  continue  the  cause  on  this  affidavit. 
It  does  not  show  due  diligence.  To  be  sure,  the  affidavit 
states  that  the  party  has  used  due  diligence  to  obtain  the 
testimony,  but  the  facts  constituting  such  diligence  should  be 
set  out,  in  order  that  the  Court  may  determine  whether  they 
amount  to  such ;  otherwise  the  party  applying  would  be  left 
to  judge  for  himself  what  was  sufficient  diligence  to  entitle 
him  to  a  continuance.  Here,  it  does  not  appear  when  the 
subpoena  issued,  or  when  it  was  returned.  For  aught  that 
appears  it  may  have  been  issued  the  day  before  the  trial,  and 
after  the  party  knew  that  the  witness  had  gone  away.  Again, 
it  does  not  appear  when  the  party  was  apprised  that  the 
witness  was  in  Ohio.  He  may  have  known  it  long  enough 
before  the  trial  to  have  taken  his  deposition. 

The  Court  did  not  err  in  refusing  leave  to  amend  the  affi- 
davit, having  passed  upon  the  motion.  Shattuck  v.  Myers^ 
IS  Ind.  46. 

This  disposes  of  the  errors  assigned  by  the  appellant.  We 
find  no  cause  to  reverse  the  judgment  at  his  instance. 

The  appellee  assigns,  by  way  of  cross  error,  the  refusal  of 
the  Court  to  grant  a  new  trial  on  his  application.  The  find- 
ing of  the  Court  we  deem  to  be  right,  on  the  supposition  that 
both  notes  sued  upon  wore  usurious.  There  is  no  pretence 
that  the  original  notes,  for  which  those  in  suit  were  given, 
"Were  tainted  with  usury,  and  the  amount  found  by  the  Court 
is  just  the  sum  that  those  notes,  with  the  interest  thereon, 
amounted  to  when  they  were  given  up,  and  the  notes  sued 
upon  given.  The  evidence  is  clear  enough  that  the  small  note 
was  usurious,  but  in  relation  to  the  larger  note,  we  are  of 
opinion  that  the  finding  is  not  sustained  by  the  evidence. 
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Not.  Tenn,  Thte  plaintiff,  and  Tyler^  the  payee  of  the  large  note,  are 
1860.  the  only  witnesses  introduced,  and  in  their  testimony  there  is 
Pekgb  ^o  material  discrepancy ;  there  are  no  conflicting  statements 
^*  to  reconcile,  nor  any  determination  required  as  to  preponder- 
ance of  evidence.  They  testify  to  the  following  state  of  facts : 
Tyler  held  the  note  against  Pence  for  $800,  and  Pence  re- 
quested the  plaintiff  to  settle  the  same  for  him,  telling  him 
that  he  had  promised  to  allow  jPyler  12  per  cent,  interest  on 
it.  Pence  then  told  Tyler  that  he  had  made  arrangements 
with  the  plaintiff  to  pay  the  note,  and  Tyler  handed  the  note 
to  the  plaintiff.  The  interest  was  computed  on  it  at  12  per 
cent.,  making  the  $944,  for  which  the  plaintiff  accounted  to 
Tyler^  and  the  note  in  suit  was  given  to  the  plaintiff  for  that 
amount.  Now,  if  this  was  an  honest,  fair,  transaction,  and 
not  a  device  to  evade  the  usury  laws,  there  can  be  no  doubt 
of  the  plaintiff's  right  to  recover  the  full  amount  of  the  note 
sued  upon.  Although  Pence  was  under  no  legal  obligation 
to  pay  Tyler  the  12  per  cen£,  yet  if  he  procured  the  plaintiff 
to  pay  it,  he  can  not  avoid  the  note  given  to  the  plaintiff  in 
consideration  of  such  payment.  This  proposition  is  fully  sus- 
tained by  the  case  of  Wright  v.  Hughes^  IS  Ind.  109,  and 
authorities  there  cited. 

There  is  nothing  in  the  evidence  which  we  think  impugns 
tlie  fairness  of  the  transaction,  or  shows  that  it  was  resorted 
to  by  the  plaintiff  for  the  purpose  of  corruptly  receiving 
usurious  interest.  We  are  of  opinion,  therefore,  that  the 
plaintiff's  motion  for  a  new  trial  should  have  been  granted. 

Per  Curiam. — The  judgment  below  is  reversed  upon  the 
cross  errors  assigned  by  the  appellee,  at  the  costs  of  Ae 
appellant,  and  the  cause  remanded  for  a  new  trial. 

J.  H,  Brown^  J.  Park^  B,  F.  Oregory  and  «/.  Harper^  for 
appellant. 

R.  A.  Chandler^  for  appellee. 
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Nov.  TonOi 

1860. 
Metkbs  and  Another  v,  Johnson.  -— 

MXYXBS  _ 

y^  15    261 

Where  adjoining  landed  proprietors  agree  by  parol  upon  a  boundary  between     Johnson.       — —    ' 
them,  different  from  the  true  boundary,  without  any  consideration  except  15    261 

the  mutuality  of  the  agreement,  it  is  not  binding,  unless  acted  upon  to  such 
an  extent^  as  to  make  it  inequitable  for  either  party  to  set  up  the  true 
boundary ;  as  where  improvements  have  been  made  on  the  fiuth  of  tha 
agreement 

Such  a  parol  agreement^  based  upon  a  valuable  consideration,  where  it  is  so 
Sblt  performed  as  to  be  taken  out  of  the  statute  of  frauds,  might  be  valid, 
and  be  enforced  in  a  court  of  equity. 

APPEAL  from  the  Floyd  Circnit  Court.  Saturday, 

WoBDEN,  J. — Suit  by  the  appellee  against  the  appellants  •^«*"*^  ^• 
for  trespass  quare  olat^sum  fregit.    Saam,  pleaded  liberum 
Unementum.    Issue.    Trial  by  jury.    Verdict  and  judgment 
for  the  plaintiff  below. 

Johnson  and  Saam  were  adjoining  proprietors,  and  on  the 
trial  it  became  material  to  ascertain  the  boundary,  or  rather 
the  division  line,  between  them,  and  whether  a  certain  fence 
was  on  the  line. 
The  Court  gave  the  following  charge  in  this  respect,  viz: 
"That  fence  might  be  in  the  right  place  in  three  ways: 
First  It  would  be  in  the  right  place  if  the  true  division  line 
ran  there.  Second.  Whether  the  true  line  ran  where  that 
fence  stood,  or  not,  if  Johnson  had  held  adverse  peaceable 
possession  for  twenty  years  or  more,  before  the  defendants' 
entry,  up  to  that  fence,  such  peaceable  adverse  possession 
would  give  him  a  right  up  to  that  fence,  although  a  correct 
survey  should  show  that  the  original  line  ran  elsewhere,^ 
Third.  Even  if  the  true  line  were  somewhere  else,  and  even 
if  Johnson  had  not  held  peaceable  possession  up  to  the  fence 
for  twenty  years  before  the  defendants'  entry,  yet  if  Johnson 
and  any  former  owner  of  the  land  adjoining,  under  whom 
the  defendants  claim,  had  at  any  time  expressly  agreed  that 
the  line,  between  the  two  tracts,  was  the  fence  going  from  the 
stake  in  the  lane  to  the  oak  on  the  bank  of  the  creek,  then, 
by  such  agreement,  that  fence  would  1)ecome  the  line ;  and  that 
agreement  would  bind,  not  only  them,  but  all  persons  claim- 
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Nov.  Term,  ing  under  them,  no  matter  where  the  original  Kne  really 
I860,     was." 


MB7BBS  The  defendants  excepted  to  the  third  proposition,  and  claim 
J  m  ^^^^  ^^  ^®  ^^*  correct  in  the  abstract,  or,  if  correct  abstractlj, 
that  as  applied  to  the  evidence,  it  was  erroneous,  and  had  a 
,  tendency  to  mislead  the  jury.  The  evidence  on  the  subject 
of  an  agreement  as  to  the  boundary  is,  that  in  1854  or  1855, 
John  Taylor^  a  surveyor,  was  called  upon  by  one  Mamnumd, 
who  then  owned  the  land  now  owned  by  Saam^  and  under 
whom  Saam  claims,  to  make  a  survey  of  his  land,  to  ascertain 
the  quantity  in  the  tract ;  he  supposing  that  he  was  taxed  for 
a  greater  number  of  acres  than  there  were  in  the  tract  The 
surveyor  did  not  run  the  lines  as  described  in  the  deeds  of 
the  parties,  but  on  going  upon  the  land  to  make  the  survey, 
he  was  told  by  Johnson  and  Sdmmond  that  the  fence  stood 
on  the  line  between  them,  and  he  therefore  assumed  that  as 
the  correct  line,  and  made  his  calculations  from  it.  We  find 
no  other  evidence  in  the  record  showing  an  express  agreement 
between  the  parties  as  to  the  boundary  line. 

However  much  weight  this  evidence  might  be  entitled  to, 
as  an  admission  of  the  parties  as  to  the  boundary  line,  we 
think  it  proves  no  such  agreement  as  will  preclude  the  par- 
ties from  showing  where  the  true  line  really  was.  But,  on 
the  supposition  that  possibly  an  express  agreement  might  be 
inferred  from  the  evidence,  still  the  charge  of  the  Court, 
which  was  objected  to,  we  think  was  wrong,  and  can  not  be 
sustained. 

It  is,  perhaps,  not  easy  to  reconcile  all  the  decisions  in 
respect  to  the  validity  of  parol  contracts  as  to  the  boundary 
« of  lands.  The  cases  on  this  subject  are  mostly  collected  at 
page  649  et  seg.^  of  2  Smith's  Lead.  Cases,  5th  Am.  Ed. 

The  deduction  which  we  draw  from  the  general  course  of 
decisions  is,  that  where  adjoining  proprietors  agree  by  parol 
upon  a  boundary  line  between  them,  different  from  the  true 
boundary,  and  no  consideration  moves  from  one  to  the 
other,  except  the  mutual  agreement  that  the  line  agreed 
upon  shall  be  considered  the  true  one,  in  order  to  make 
such  agreement  conclusive,  (in  cases  where  the  statute 
of  limitations  has  no  application,)  it  is  necessary  that  it 
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should  have  been  acted  upon,  and  followed  by  the  expend!-  Nov.  Term 
tore  of  money,  or  the  making  of  improyements,  on  the  faitli      lopQ* 
of  the  agreement;  or  other  cirenmstanceB  mnst  have  tran- 
spired which  would  render  it  inequitable  for  either  party  to 
set  up  the  true  boundary,  and  which  would  estop  him  to  do  so. 

A  parol  agreement  between  adjoining  proprietors,  based 
upon  a  valuable  consideration,  establishing  a  boundary  differ- 
ent from  the  true  one,  where  it  is  so  far  performed  as  to  be 
taken  out  of  the  statute  of  frauds,  might  be  valid,  and  be 
enforced  in  a  court  of  equity,  as  our  Courts  now  are;  but 
such  is  not  the  case  before  us. 

The  charge  given,  assumes  that  the  simple  agreement  as  to 
the  boundary  line,  was,  of  itself,  sufficient  to  conclude  the 
parties ;  and  in  this  we  think  the  Court  erred. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  a  new  trial. 

T.  L.  Smith  and  M.  C.  Kerr^  for  appellants. 


(1)  Counsel  for  appellants  cited  the  following  authorities :  Spaulding  v. 
Warren,  25  Verm.  R.  316 ;  Jackson  v.  Van  Caolier,  11  Johns.  R.  123 ;  Jack- 
son  T,  Odgen^  7  Johns.  238 ;  Jackson  7.  Douglass,  8  Johns.  R  367 ;  Stuvey- 
tant  T.  Tompkins,  9  ui.  61 ;  Jackson  v.  Woodruff,  1  Gowen,  276 ;  Boyd  T. 
Cfraves,  4  Wheat.  502. 


IIoLMAN,  Administrator  of  Mum  v.  Mathew,  Administrator 

of  Mum. 


APPEAL  from  the  Ripley  Common  Pleas.  Saturday, 

Per  Curiam. — The  appellee  filed  a  claim  against  the  appel-  -^*'^*'»^  ^• 
lant,  for  cash  received  by  said  James  Muir  in  his  lifetime, , 
without  averring  from  whom  it  was  received. 

Among  other  things,  the  defendant,  in  his  answer,  set  up 
the  statute  of  limitations.  To  this  a  reply  was  filed,  averring: 
1.  That  said  Jam^ea  received  from  said  Hiram  said  money,  in 
J£ay  1843,  as  a  technical  and  continuing  trust,  and  during 
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Nor.  Term,  his  lifetime  concealed  said  trust;  and  that  no  demand  was 
I860,  made  for  said  money  until  1865.  2.  That  said  Jama  received 
Yak  Nest  said  money  as  the  agent  of  said  Hiram^  and  during  his  li£d 
concealed  the  fact  that  he  had'  received  the  same.  3.  That 
one  Rea^  in  1843,  paid  said  money  to  said  Jamea^  as  the 
money  of  said  Hiram^  to  be  by  said  James  delivered  to  the 
heirs  and  personal  representatives  of  said  Hiram;  that  said 
James  concealed  the  fact  of  such  trust,  &c. 

A  demurrer  to  these  several  paragraphs  was  overruled. 

The  first  and  second  are  bad.  The  second  because  it  does 
not  show  from  whom  the  money  was  received ;  and  the  first 
pleads  a  conclusion  of  law,  instead  of  a  statement  of  the  &ct8, 
in  averring  that  there  was  a  ''  technical  trust." 

The  third  is  bad,  in  not  showing  the  consent  of  said  Htram^ 
or  averring  some  reason  for  his  not  consenting,  to  the  arrange- 
ment by  which  money  averred  to  be  his  was  to  be  paid,  not 
to  him,  but  to  his  heirs  or  representatives. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

W.  S.  Sblmanj  for  appellant. 

J.  W.  Gordon^  for  appellee. 


t   m  1 


Van  Nest  v.  E^sllitm. 

In  a  suit  for  breach  of  coyenanty  it  is  sufficient  to  aver  the  breach  negatiTely, 
in  the  words  of  the  covenant ;  but  such  averment  does  not  necessarily 
involve  the  right  to  recover  more  than  nominal  damages,  and  would  Dot 
constitute  a  defense  to  an  action  for  purchase  money,  beyond  the  amount 
of  one  cent. 


Saturday, 
December  8. 


APPEAL  from  the  La  Porte  Circuit  Court. 

Per  Curiam. — Suit  to  foreclose  a  mortgage.  Answer:  that 
it  was  given  to  secure  the  last  installment  of  the  purchase 
money  of  a  lot  of  ground,  for  which  a  deed,  with  covenants 
of  title,  was  executed ;  and  that  the  seller  had  not  a  title  in  fee. 
A  demurrer  was  sustained  to  the  answer.  Judgment  for 
plaintiff. 
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Id  a  suit  for  breach  of  covenant,  it  is  sufficient  to  aver  Nov.  Term, 
ilie  breach  negatively,  in  the  words  of  the  covenant    Martin     I860. 
V.  Baker,  6  Blackf.  232 ;  Floom  v.  Beard,  8  id.  76.    Such 
averment  makes  the  pleading  good,  but  would  not  necessarily 
involve  a  right  to  recover  more  than  nominal  damages. 

But  a  breach  of  covenant  that  would  sustain  an  action  only 
to  the  extent  of  nominal  damages,  will  not  constitute  a  de- 
fense to  a  suit  for  unpaid  purchase  money,  beyond  the 
amount  of  one  cent.    Small  v.  Reeves,  14  Ind.  163. 

The  judgment  is  aflSrmed,  with  1  per  cent,  damages  and 
eosts. 

J.  Bradley  and  D.  J.  Woodward,  for  appellant 

J,  B.  NUes,  for  appellee. 


.      •! 


Beid,  Executor  of  Walkeb  v.  Boss. 

Neither  the  common  law,  nor  the  statute  of  1843,  authorized  the  assign- 
ment  of  a  judgment,  so  as  to  enable  the  assignee  to  proceed  thereon  in 
his  own  name. 

The  statute  now  in  force  (2  R.  S.  1852,  p.  335),  seems  to  make  such  assign- 
ment vest  the  title  in  the  assignee,  and  authorizes  him  to  bring  any  action 
thereon,  in  his  own  name,  which  could  have  been  brought  by  the  judg- 
ment plaintifEl 

An  assignment  of  a  judgment  simply  tranfers  it  to  the  assignee.;  and  no 
liability,  as  to  the  solvency  of  the  judgment  debtor,  attaches  against 
the  assignor,  in  the  absence  of  fraud  or  express  stipulation ;  it  stands  upon 
the  same  ground  as  the  transfer  of  any  personal  chattel. 


APPEAL  from  the  Fayette  Circuit  Court.  Monday^ 

WoEDKN,  J. — Ross  sued  Walker  upon  the  assignment  of  a  ^'^*''*^  ^• 
judgment  by  the  latter  to  the  former.  The  complaint  avers,  in 
substance,  that  on,  &c..  Walker  recovered,  in  the  Fayette 
Circuit  Court,  a  judgment  against  one  Petro,  for  the  sum  of 
$345,  with  costs  of  suit ;  and  that  afterward,  on  October  9, 
1858,  Walker  assigned  the  judgment,  in  writing,  on  the  judg- 
ment docket,  to  the  plaintiff,  which  assignment  was  dulj 
attested  by  the  clerk,  &c.    That  afterward  an  execution  was 
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Nov.  Term,  issued  upon  the  judgment,  which  was  doly  returned  by  the 
Iq^Q-  proper  sheriff,  indorsed  "  niUla  honaP  That  at  the  time  of  the 
Bkid  assignment  of  the  judgment  Petro  was  wholly  insolvent, 
o^'         wherefore,  &c. 

The  assignment  of  the  judgment  set  out,  contains  no  stipu* 
lations  as  to  the  solvency  of  the  judgment  debtor,  or  other- 
wise ;  it  is  a  simple  assignment,  by  which  the  judgment  was 
transferred  to  the  plaintiff.  The  defendant  demurred  to  the 
complaint  because  it  did  not  contain  facts  sufficient,  &c.  The 
demurrer  was  overruled  and  exception  taken:  whereupon 
such  further  proceedings  were  had,  as  that  final  judgment  was 
rendered  for  the  plaintiff. 

The  first  question  presented  by  the  record  involves  the 
sufficiency  of  the  complaint,  and  from  the  view  we  take  of 
that,  it  becomes  unnecessary  to  examine  any  other. 

The  suit  is  brought  on  the  supposition  that  the  assignor  of 
a  judgment  incurs  the  same  liability  as  the  assignor  of  a 
promissory  note. 

Neither  the  conmion  law,  nor  the  statute  of  1843,  autho^ 
ized  the  assignment  of  a  judgment  so  as  to  enable  the  assignee 
to  proceed  thereon  in  his  own  name.  Moore  v.  Ireland^ 
1  Ind.  531.  The  statute  now  in  force  (2  R.  S.  1852,  p.  335), 
seems  to  make  such  assignment  vest  the  title  in  the  assignee, 
and  authorizes  him  to  bring  any  action  thereon,  in  his  own 
name,  which  could  have  been  brought  by  the  judgment  plain- 
tiff; and  though  the  execution  issues  in  the  name  of  the  jndg- 
ment  plaintiff,  it  is  to  be  indorsed  by  the  clerk,  for  the  use  of 
the  assignee.  But,  though  this  be  the  case,  we  are  unable  to 
perceive  on  what  ground  the  assignor  is  to  be  held  to  warrant 
the  solvency  of  the  judgment  debtor,  as  in  the  case  of  the 
assignment  of  a  promissory  note.  The  statute  authorizing 
the  assignment  contemplates  no  such  wan*anty,  as  being 
involved  in  a  simple  assignment.  The  assignment  simply 
transfers  the  judgment  to  the  assignee,  and  no  liability,  as  to 
the  solvency  of  tlie  judgment  debtor,  attaches,  in  the  absence 
of  fraud  or  express  stipulation.  We  see  no  good  reason  why 
this  transfer  does  not  stand  upon  tlie  same  ground  as  the 
transfer  of  any  personal  chattel. 

On  the  other  hand,  the  statute  authorizing  the  transfer  of 
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promissory  notes,  &c.,  expressly  provides,  not  only  that  the  Nov  Tenn, 
assignee  may  sue  the  maker  thereon  in  his  own  name,  bnt  lobO. 
also,  that  having  used  dne  diligence  in  the  premises,  he  shall 
have  his  action  against  his  immediate,  or  any  remote  indorser. 
1  B.  S.  1852,  p.  378.  Similar  provisions,  authorizing  a  suit 
by  the  assignee  of  promissory  notes,  &c.,  against  the  assignor 
or  indorser,  have  been  in  force  in  this  State  since  1818.  See 
R.S.1831,  p.  93;  R.  S.  1888,  p.  118;  R  S.  1843,  p.  678. 
The  settled  law  of  the  State,  that  an  assignee  of  a  note,  hav- 
ing used  due  diligence  to  collect  of  the  maker,  may  maintain 
his  action  against  his  indorser,  has  its  foundation  in  express 
and  positive  legislation.  "No  such  legislation,  however,  is  to 
be  found  in  reference  to  the  assignment  of  judgments ;  and 
we  can  not  infer  that  the  Legislature  intended  to  place  the 
assignment  of  judgments  and  promissory  notes  upon  the  same 
ground,  as  to  the  liability  of  the  assignor.  In  the  one  case, 
they  have  provided  for  such  liability ;  in  the  other,  they  have 
not. 

In  our  opinion  the  demurrer  to  the  complaint  should  have 
been  sustained ;  hence  the  judgment  must  be  reversed. 

Per  Curiam. — ^The  judgment  below  is  reversed,  with  costs. 

J.  S,  Reid^  for  appellant. 

B.  F.  Claypool^  for  appellee. 


>^ » 


SMrTH  V.  Gbabill. 


Suit  npon  several  promissory  notes.  Answer :  that  plaintiff's  assignor,  at 
the  time  of  making  the  assignment  of  the  notes  sued  on,  took  from  plain- 
tiff a  written  agreement  not  to  enforce  the  coUection  of  the  notes  assigned, 
until  all  bad  matured ;  that  the  last  of  said  notes  had  not  vet  matured. 

Heldj  that  the  assignment  and  delivery  of  the  notes  vested  an  absolute  title 
thereto  in  the  plaintiff,  and  this  agreement,  while  it  might  bind  him  to 
his  assignor  and  subject  him  to  damages  for  its  breach,  could  not  make 
the  transfer  of  the  notes  conditional,  or  furnish  the  defendant  with  a 
defense  to  the  several  notes  as  they  matured. 
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Nov.  Term,       APPEAL  from  the  Wayne  Common  Pleas. 
1q60.         Wobden,  J. — Suit  by  Ordbill  against  Smith  upon  three 
Smith      promissory  notes  made  by  Smith  to  one  Alhaugh^  and  by  him 

Geabill     iD^iors^d  to  the  plaintiff. 

The  defendant  answered  in  four  paragraphs,  to  the  fourth 
Monday,        ^f  ^^ich  a  demurrer  was  sustained. 

Trial  by  the  Court ;  finding  and  judgment  for  the  plaintin. 

The  ruling  of  the  Court  upon  the  demurrer  to  the  fourth 
paragraph  of  the  answer  is  the  pnly  error  assigned. 

The  paragraph,  in  question,  alleges  that,  at  the  time  of  the 
assignment  of  the  notes  by  Albaugh  to  the  plaintiff,  the  plain- 
tiff executed  to  Albcmgh  an  agreement,  which  is  set  out,  and 
is  as  foUows :  '^  The  said  George  Grdbill  hath  this  day  bought 
of  the  said  Albaugh  four  notes  of  hand  on  David  Smithy 
calling  for  ten  hundred  and  fifty  dollars,  for  which  he  gave, 
in  exchange,  one  thousand  dollars  in  notes  on  said  Albaugh 
The  said  Qroibill  hereby  binds  himself  not  to  enforce  the  pay- 
ment of  the  several  notes  until  the  last  note  is  due ;  but  if  the  said 
occupant  of  the  said  lands,  upon  which  the  notes  are  a  lien  for 
the  purchase  money,  shall  do  or  suffer  any  material  damage  to 
said  premises  or  land,  then,  and  in  that  case,  the  said  obliga- 
tion of  forbearance  on  the  part  of  the  said  Ordbill  shall  be  at 
an  end,"  &c.    It  is  averred  that  the ''  last  note  "  is  not  yet  due. 

The  note  described  as  the  "last  note"  is,  we  suppose,  one 
not  in  suit,  as  the  notes  sued  upon  all  appear  to  have  been 
due  before  the  suit  was  brought. 

The  appellant  contends  that  the  assignment  of  the  notes  was 
conditional,  and  that  no  complete  and  valid  title  thereto  vested 
in  the  assignee  until  the  condition  was  complied  with  by  the 
maturity  of  the  last  note.  We,  however,  do  not  arrive  at 
such  conclusion.  The  notes  appear  to  have  been  regularly 
indorsed  and  delivered  to  the  plaintiff,  and  thereby,  as  we 
think,  the  title  thereto  became  completely  vested  in  him. 
The  plaintiff's  agreement,  not  to  enforce  the  collection  of  the 
notes  until  the  last  one  should  mature,  might  bind  him  to 
Albaugh^  so  as  to  subject  him  to  damages  for  its  breach,  but 
it  could  not  make  the  absolute  transfer  of  the  notes  conditional, 
or  furnish  the  defendant  with  a  defense  to  the  several  notes 
as  they  matured,  although  the  last  one  might  not  be  due. 


OF  THE  STATE  OF  INDIANA. 


269 


The  demurrer  waa  correctly  anstained.  Nov.  Term, 

Per  Curiam, — ^The  judgment  below  is  aflSrmed,  with  costs,      I860. 
and  5  per  cent  damages.  Ex  Pftxte 

0,  P.  Morton  and  J.  F.  Kibby,  for  appellant 
JSf,  Wilson^  for  appellee. 


Nathan 
Tompkins. 


•  mm^  » 


Ex  Parte  Nathan  Tompeinb. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Per  Curiam. — ^Tlie  order  of  the  Court  in  this  case  is 
reversed,  for  the  reason  given  in  Tompkins^  Ex  parte,  at  the 
present  term,  the  facts  in  each  case  being  precisely  similar. 

Order  reversed.     Costs  in  this  Court  against  appellant,  &c. 

C.  Z.  Dunham  and  Gordon  Tanner^  for  appellant. 


Manday^ 
December  10, 


■»     •! 


Ex  Parte  Nathan  Tompkinb. 


APPEAL  from  the  Bartholomew  Common  Pleas. 

Per  Curiam. — ^The  case  is  this.  John  Cramer  was  prose- 
cuted, in  said  Court,  for  surety  of  the  peace ;  was  convicted, 
ordered  to  enter  into  recognizance,  and  adjudged  to  pay 
the  costs  of  prosecution;  and,  further,  to  stand  committed 
untU  the  costs  were  paid  or  replevied.  The  record  shows 
that  Cramer  did  enter  into  recognizance,  as  ordered  by  the 
Court,  and  then  proceeds  in  these  words :  ''  And  now  comes 
said  John  Cramer  and  demands  taxation  of  the  costs  herein, 
Bo  that  he  may  pay  or  replevy  the  same,  and  the  clerk  having 
failed  and  neglected,  and  filing  and  neglecting  to  tax  the 
same  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, and  the  defendant  being  unable  to  ascertain  the  amount 
of  the  same : 


Monday, 
December  10. 
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It  is  ordered  by  the  Court  that  said  defendant  be  discharged, 
and  that  Nathan  Tompkins,  the  eaid  clerk,  forfeit  his  co0feB 
herein,  and  that  he  pay,  vsdthin  thirty  days,  to  the  parties 
entitled  thereto,  their  costs  and  fees  in  said  cause."  To  the 
rendition  of  this  order  the  clerk  excepted,  and  appeals  there- 
from to  this  Court.  "We  know  of  no  rule  of  procedure,  statu- 
tory or  otherwise,  upon  which  this  order  can  be  sustained; 
hence  it  must  be  reversed. 

Order  reversed.  Costs  in  this  Court  against  the  appel- 
lant, &c. 

0.  Z.  Dunham  and  Gordon  Tanner^  for  appeUant. 


■■  •» » * 


15  270 

140  558 

15  »70 

146  290 


BooNB  V.  Tipton. 

A,  deTised  certain  real  estate  to  B.^  on  condition  that  he  would  support  C 
during  her  natural  life.  Afterward  (7.  married  and  refused  to  receire 
further  aid  from  B.^  and,  as  the  heir  of  A,^  conveyed  the  land.  Suit  by 
her  vendee,  against  the  vendee  of  B.^  to  recover  the  land. 

Hdi^  that  C  could  not  convey  until  after  entry  for  condition  broken. 

HfM^  also,  that  she  waived  performance  of  the  condition  by  refusing  to  re- 
ceive aid. 


Mondayt 
December  10. 


APPEAL  from  the  Boone  Circuit  Court. 

Pebkins,  J. — Suit  by  Tipton  against  Boone  to  recover  a 
tract  of  land.  Recovery  below.  The  land,  forty  acres,  worth 
about  ^250,  was  owned  by  one  Pickens,  He  devised  it  to 
one  Wonsetter  on  the  condition  subsequent,  that  Wonsetter 
should  support  Hannah  Brovjn  during  her  life. 

Wonsetter  commenced  furnishing  Hannah  her  support. 
While  being  so  supported,  Hannah  married  one  Mann,  left 
Wonsetter,  "and  refused  to  receive  his  aid."  Tliere  is  no 
evidence  that  Wonsetter  ever  refused  to  provide  for  Hannah, 
Hannxih,  claiming  to  be  the  heir  of  Pickens,^  and  further, 
that  the  condition  for  her  support  was  broken,  sold  and  con- 
veyed the  land  to  Tipton,  Wonsetter  had  before  conveyed 
to  Boone. 
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SnppoBing  E(mnah  to  be  the  heir  of  Pickens^  still  it  would  Nov.  Term, 
aeem  that  she  coiild  not  convey,  in  this  case,  till  after  entry      •'^Q^^' 
upon  the  land  for  condition  broken.    See  the  cases  cited      Ci^abx 
in  Leach  v.  Leach^  10  Ind.  271,  and  in  Stroiig  v.  Clem^     Wyatt. 
12  id.  37.    Bnt  passing  by  this  point,  it  is  clear  that  the 
OTidence  makes  no  case  for  Tipton.    Hannah  waived  per* 
formance  of  the  condition.     This  branch  of  the  case  is 
covered  by  Petto  v.  Caaaiday^  13  Ind.  289. 

Per  Curiam.  —  The   judgment  is  reversed,  with  costs. 
Ganse  remanded  for  ftirther  proceedings. 

A.  J.  Boone^  for  appellant. 

/.  E.  McDonald  and  A.  L.  Roache^  for  appellee. 


■  •»•  • 


Clash  v.  Wyatt,  Administrator  of  Class. 

The  general  rule  is,  that  evidence  founded  upon  a  mere  comparison  of  hand- 
writings, hj  witnesses,  is  not  admissible  to  prove  the  genuineness  of  a 
signature,  or  writing. 

I(  however,  a  witness  has  previous  knowledge  of  the  handwriting,  from 
having  seen  the  person  write,  or  from  authentic  papers  derived  in  the 
course  of  business,  he  may,  in  corroboration  of  his  testimony,  compare 
the  writing  in  question  with  other  signatures,  known  to  be  genuine. 

Where  the  antiquity  of  the  writing  makes  it  impossible  for  any  living  wit- 
ness to  swear  ho  ever  saw  the  party  write,  comparison  with  documents 
known  to  be  in  his  handwriting  is  admissible. 

APPEAL  fi'om  the  Henry  Circuit  Court.  Monday, 

Davison,  J.— The  appellee,  who  was  the  plaintiff,  sued  -^^^^"^  ^^• 
William  Clark  upon  a  promissory  note  for  the  payment  of 
$300.  The  note  bears  date,  December  11,  1838,  and  was 
payable  in  the  year  1842.  Defendant  answered  by  a  general 
denial.  To  which  he  appended  an  affidavit,  alleging  that  so 
much  of  his  answer  as  denied  the  execution  of  the  note,  is 
trae,  &c.  Verdict  for  the  plaintiff.  New  trial  refused,  and 
judgment,  &c. 
The  defendant,  at  the  proper  time,  moved  to  suppress  the 
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Not.  Tenn,  deposition  of  Elijah  Vance^  taken  by  the  plaintiff  to  be  read 
I860,  in  evidence  in  the  cause,  but  the  Court  refused  the  motioii, 
Clabk      and  he  excepted. 

y^^-  Vance^  in  his  deposition,  says:  "I  am  acquainted  with 

William  Clark  /  saw  him  write  his  signature  to  a  power  of 
attorney,  on  the  19th  of  October,  1834.  About  that  time  I 
was  somewhat  acquainted  w^ith  his  handwriting,  but  from  the 
lapse  of  time  that  has  intervened,  I  could  not  now  state  that 
I  am  acquainted  with  it.  Judging,  however,  from  hia  signa- 
ture to  the  power  of  attorney,  which  is  now  before  me,  com- 
pared with  the  signature  to  two  affidavits,  which  are  also 
before  me,  both  of  which  appear  to  have  been  filed  in  this 
cause,  I  think  I  am  sufficiently  acquainted  with  his  hand- 
writing, so  as  to  leave  but  little,  if  any,  doubt  on  my  mind, 
but  that  the  signature  to  the  note  attached  to  the  complaint 
in  this  case,  now  also  before  me,  is  the  signature  of  the  same 
William  Clark  who  executed  said  power  of  attorney,  and 
signed  said  affidavits." 

This  deposition  is  said  to  be  objectionable  on  two  grounds: 
1.  The  witness,  being  unacquainted  with  Claries  handwrit- 
ing, was  not  competent  to  give  an  opinion  or  belief  that  he 
signed  the  note.  2.  Nor  was  said  witness  competent  to  judge 
of  the  signature  to  the  note  by  simply  comparing  it  with  the 
signatures  to  the  affidavits  and  power  of  attorney. 

As  we  construe  the  deposition,  the  affiant  admits  that  he  is 
unacquainted   with    the    defendant's    handwriting;    but  he 
grounds  his  belief  of  the  signature  to  the  note  being  genuine, 
exclusively,  upon  its  comparison  with  other  signatures  of  the 
defendant  conceded  to  be  in  his  handwriting.    The  general 
rule  is,  that  evidence  founded  on  a  mere  comparison  of  hands, 
by  witnesses,  will  not  be  allowed.    This  is  the  settled  rule  io 
England,  and  has  been  adopted  by  the  Supreme  Court  of  the 
United  States,  and,  with  a  few  exceptions,  followed  in  the 
several  States.    2  Ph.  Ev.,  4th  Am.  Ed.,  p.  609,  note  483,  and 
cases  there  cited.    If,  however,  the  witness  has  previous  knowl- 
edge of  the  hand,  from  having  seen  the  person  write,  or  from 
authentic  papers,  derived  in  the  course  of  business,  he  may,  in 
corroboration  of  his  testimony,  compare  the  writing  in  question 
with  other  signatures  known  to  be  genuine.    McNair  v.  ThA 
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Gommonwe(ilth^  26  Penn.  388.  And  it  may  also  be  noted,  that  Nov.  Term, 
"  Where  the  antiquity  of  the  writing  make-s  it  impossible  for  I°60* 
any  living  witness  to  swear  he  ever  saw  the  party  write,  com-  Glabk 
paiiBon  with  documents,  known  to  be  in  his  handwriting,  wJ^^i* 
may  be  admitted.''  Row^b  Adm.  v.  Kile^s  Adm.^  1  Leigh, 
222 ;  Bradt  v.  Brooks,  8  Wend.  426 ;  15  id.  111.  Wo  are 
inclined  to  adopt  the  general  rule  above  stated,  and  hold  that 
evidence  founded  on  2i.jnere  comparison  of  hands  should  be 
deemed  inadmifisible.  And  the  result  is,  the  motion  to  sup- 
jMress  should  have  been  sustained.  The  record  shows,  that 
during  the  trial,  the  court,  over  the  defendant's  objection, 
allowed  four  witnesses,  viz:  Benj.  Shirk,  James  Brown, 
Joshua  Holland  and  John  Hudson,  each,  to  give  his  opinion 
that  the  signature  to  the  note  was  genuine,  from  a  mere  com- 
parison of  that  signature  with  the  signatures  of  the  defendant 
to  two  affidavits  filed  by  him  in  the  progress  of  the  cause, 
when  neither  of  them  had  any  acquaintance  whatever  with 
hia  handwriting.  Under  the  same  rule,  as  applied  to  the 
deposition  of  Vance,  the  evidence  of  these  witnesses  was,  of 
course,  not  admissible.  But  the  appellee  insists  that  though 
the  admission  of  the  evidence  by  comparison  of  hands  may 
have  been  erroneous,  still  there  was  in  the  record,  evidence 
Bofficient  to  sustain  the  verdict.  This  position  is  not  well 
taken.  One  witness,  and  one  only,  Mrs.  Madison,  testified 
that  she  saw  the  defendant  sign  the  note,  but  there  was  evi- 
dence tending  to  invalidate  her  testimony ;  and,  hence,  in  the 
absence  of  the  testimony  erroneously  admitted,  it  can  not  be 
assumed  that  the  jury  would  have  considered  her  evidence 
sufficient  to  prove  the  defendant's  handwriting.  In  our 
opinion,  the.  deposition  and  oral  testimony  relative  to  the 
execution  of  the  note,  may  have  misled  the  jury,  and  conse- 
quently, a  new  trial  should  have  been  granted. 

Per  CuHam.-— The  judgment  below  is  reversed,  with  costs* 
Cause  remanded,  &c. 

/.  H.  Mellett  and  E,  B.  Martindale,  for  appellant 

TF,  Orose,  for  appellee. 
Vol.  XV.— 18 
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15    974 

146  m 


Nov.  Term, 

1860. 

Sntodgbabs 

V. 

Hunt. 


Monday, 
Deceinben'  10. 


Snodosass  and  Others  v.  Huht. 

Under  the  code,  the  plaintiff  may,  in  his  repl/,  in  additi<m  to  the  fjeiitial 
traverse,  set  up  new  matter  in  avoidance  of  the  answer,  and  may  tender 
as  many  issues  as  he  pleases,  so  they  are  not  inconsistent  with  the  com' 
plaint,  or  frivolous. 

It  is  not  suflScient  to  assign  generally,  as  a  reason  for  a  new  trial,  "  surprise 
at  the  trial,  which  ordinary  pnidenoe  could  not  have  guarded  against,''  or, 
'*  error  of  law  occui-ring  on  the  trial,  and  excepted  to  at  the  time ;''  the 
groimd  of  the  surprise  should,  in  the  one  case,  he  certainly  set  out^  and 
in  the  other,  each  error  of  law  definitely  presented  to  the  Court 

The  expression,  "  each  party,"  as  used  in  §  313,  2  R.  S.  1852,  p.  107,  in- 
cludes, on  the  one  hand,  all  persons  named  as  plaintiff,  and  on  the 
other,  all  who  are  joined  as  defendants,  and  **each  party,''  as  thus  defined, 
and  not  each  plaintifi^,  or  defendant,  is  entitled  to  challenge  peremptorily 
three  jurors. 

In  trespass  against  several  defendants,  if  the  plaintiff  proves  a  joint  treqitss 
against  part  of  them  only,  he  can  not  afterward  give  evidence  of  another 
trespass  by  all,  even  against  such  part  alone. 

APPEAL  from  the  Henry  Circuit  Court. 

Davison,  J. — Hunt  sued  the  appellants,  who  were  the  de- 
fendants, for  an  assault  and  battery.  The  complaint  contains 
two  counts.  1.  That  on  the  day  of  Novemher^  1856,  the 
defendants  assaulted,  beat,  and  wounded  the  plaintiff,  whereby 
he  is  damaged,  &c.  2.  That  heretofore,  on  November  21, 
1856,  the  defendants  unlawfully,  and  with  force,  &c.,  com- 
mitted an  assault  on  the  plaintiff,  and  him,  the  plaintiff,  did 
beat,  bruise,  and  wound,  to  his  damage,  &c.  Tlie  defendants 
answered :  1.  By  a  general  traverse.  2.  Son  assault  demesne. 
And,  3.  John  Snodgrass^  for  separate  answer,  sets  up,  by 
way  of  counter  claim,  that  on  said  21st  of  November^  the 
plaintiff,  with  force,  &c.,  made  an  assault  on  this  defend- 
ant, and  with  clubs,  &c.,  did  then  and  there  beat,  bruise  and 
wound  the  defendant,  to  his  damage,  $6,000,  for  which  lie 
demands  judgment  against  the  plaintiff.  And  defendant 
avers  that  the  assaulting,  &c.,  of  him  by  the  plaintiff,  was 
connected  with,  and  was  the  cause  of,  the  beating,  &c.,  com- 
plained of  by  the  plaintiff. 

To  the  second  and  third  defenses  the  plaintiff  replied  by  a 
general  denial ;  and  to  the  second  he  also  replied,  specially, 
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• 

that  the  beating,  &c.,  in  that  paragraph  alleged,  was  excessive  Nov.  Term, 
and  cruel,  and  greatly  exceeded  what  was  necessary  for  the      I860, 
purposes  of  self-defense,  &c.  SNooaitAss 

There  was  a  demurrer  to  the  second  reply,  on  the  ground      „  ^• 
''  that  several  grounds  of  defense  are  improperly  united,  in  this ; 
that  a  general  traverse,  or  de  iyjuria^  and  excess,  are  each 
severally  replied  to  the  second  paragraph  of  the  answer, 
which  replies  are  inconsistent  with  each  other,  and  with  the 
complaint,  and  can  not  properly  be  united."    The  Court  over- 
ruled the  demurrer,  and  the  defendants  excepted.    There  is 
nothing  in  this  exception.    Under  the  practice  act,  the  plain- 
tiff may,  in  addition  to  the  general  traverse,  set  up  new 
matter  in  avoidance  of  the  answer,  and  may  tender  as  many 
isauea  as  he  pleases,  so  that  they  are  not  inconsistent  with 
the  complaint,  or  frivolous.    Zehnor  v.  Baird^  8  Ind.  96; 
2  R.  S.,  §  67,  p.  42.    But  the  defense  of  excess  is,  evidently, 
consistent  witli  the  complaint ;  because,  though  the  plaintiff 
may  have  been  guilty  of  what,  in  point  of  law,  amounted 
to  the  first  assault,  still,  if  the  beating,  &c.,  alleged  to  have 
been  in  self-defense,  was,  in  the  language  of  the  reply, "  exces- 
sive and  cruel,  and  greatly  exceeded  what  was  necessary  for 
that  purpose,"  the  defendants,  themselves,  became  trespas- 
sers ;  and,  being  so,  were  properly  charged  in  the  complaint. 
The  issues  were  submitted  to  a  jury,  who  found  for  the  plain- 
tiff $1,200,  and  the  defendants  moved  for  a  new  trial :  "1.  For 
surprise  at  the  trial,  which  ordinary  prudence  could  not  have^ 
guarded  against.     2.  Because  the  damages  ure  excessive.    3. 
Because  the  verdict  is  not  sustained  by  the  evidence,  and  is 
contrary  to  law.    4.  For  error  of  law  occurring  on  the  trial, 
and  excepted  to  at  the  time."    The  Court  overruled  the 
motion,  and  the  defendants  excepted.    The  first  and  fourth 
causes  for  a  new  trial  are  too  general,  and  not,  therefore, 
properly- before  us.    The  grounds  upon  which  the  defendants 
were  surprised  should  have  been  distinctly  pointed  out  in  the 
Circuit  Court.     And  it  is  equally  essential  that  each  error  of 
law,  relied  on  in  support  of  the  motion,  should  have  been 
definitely  presented  to  the  Court,  for  its  consideration.    As 
these  requirements,  in  reference  to  the  first  and  fourth  causes, 
do  not  appear  to  have  been  complied  with  in  the  Court  below, 
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Nov.  Term,  the  causes,  as  they  stand  assigned,  are  not  available  in  this 
1860.      Court.    Barnard  v.  OraTiam^  14  Ind.  322.    While  the  jury 

SNODGRiLSB  were  being  empanneled  in  the  cause,  the  defendants  moved 
Hrar  *^®  Court  to  allow  each  defendant  to  make  three  peremptory 
challenges ;  but  the  motion  was  overruled,  and  they  excepted. 
There  is  nothing  in  this  exception.  The  code  says :  "In  all 
cases  where  the  jury  consists  of  six  or  more  persons,  each 
party  shall  have  three  peremptory  challenges.  If  the  jury 
consists  of  a  less  number  than  six,  ea^h  party  shall  have  two 
peremptory  challenges."  2  R.  S.,  §  313,  p.  107.  The  terms, 
"each  party,"  as  used  in  tlie  statute,  evidently  intend,  on 
the  one  hand,  to  include  all  persons  named  as  plaintiff,  and 
on  the  other,  all  who  are  joined  as  defendants;  it  follows, 
that  "  each  party,"  thus  deiined,  is  entitled  to  the  prescribed 
number  of  peremptory  challenges,  and  no  more.  This  con- 
struction prevails,  almost  universally,  in  the  lower  Courts, 
and,  in  our  judgment,  the  statute,  thus  construed,  accords 
with  its  manifest  intent. 

Upon  the  trial,  it  appeai'ed  that  the  defendants,  with 
others,  had  assembled  for  the  purpose  of  celebrating  a  politi- 
cal victory,  and  that  some  of  them  were  engaged  in  throwing 
fire  balls.  One  Fitch^  plaintifi*'s  first  witness,  testified  that 
one  of  the  balls  thus  thrown  alighted  on,  and  rolled  off,  the 
plaintifl''s  house,  who  then  came  out.  Witness  saw  plaintiff 
and  Siak^  one  of  the  defendants,  both  have  hold  of  a  club, 
each  pulling.  They  kept  struggling  for  the  club ;  plaintiff's 
son  then  came  up  and  took  hold  of  the  club,  when  Shore^ 
another  of  the  defendants,  took  hold  of  it,  and  after  pulling 
awhile  through  the  crowd,  the  plaintiff  came  back  without  it, 
and  said  some  one  had  struck  him.  He  then  went  and  got 
two  clubs,  and  John  Snodgrass^  another  of  the  defendants, 
having  picked  up  a  fire  ball  to  throw  it,  plaintiff  struck  him. 
At  this  stage  of  the  evidence  the  witness  was  proceeding  to 
say  that  John  Snodgrass^  having  retired,  soon  returned  with 
a  club  and  knocked  the  plaintiff'  down,  when  the  defendants 
objected  to  proof  of  any  battery,  other  than  that  committed 
by  Sisk  and  Shorel^  "until  the  plaintiff  had  shown,  by  evi- 
dence, that  the  other  defendants  had  been  connected  with  the 
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battery  already  proved."  But  the  Court  overruled  the  objec-  Nov.  Term, 
tion,  and  the  defendants  excepted.  The  rule  is,  that  '*  In  tres-  I860. 
pass  against  several  defendants,  if  the  plaintiff  proves  a  joint  Snodqra^s 
trespass  against  part  of  them  only,  he  can  not  afterward  give  „^* 
evidence  of  another  trespass  by  all,  even  against  such  part 
alone."  Prichard  v.  Campbell^  6  Ind.  494,  and  cases  there 
cited.  But  here,  the  appellee  insists  that  the  evidence  fails  to 
show  a  trespass,  by  any  one,  or  more,  of  the  defendants,  until 
the  plaintiff  was  stricken  and  knocked  down  by  John  Snod- 
gr<i88.  We  are  inclined  to  concur  in  that  position.  The  mere 
fact  that  two  of  the  defendants  were  seen  struggling  with  the 
plaintiff  for  the  possession  of  a  club,  is  not  proof  that  they 
even  assaulted  the  plaintiff.  For  aught  that  appears,  he  him- 
self may  have,  in  that  instance,  been  the  aggressor,  by 
attempting,  without  cause,  to  dispossess  them  of  their  own 
weapon.  Various  errors,  relative  to  instructions  refused,  to 
the  charge  given,  and  to  evidence  offered  by  the  defendants, 
but  rejected  by  the  Court,  are  assigned  on  the  record ;  but 
these  alleged  errors  do  not  appear  to  have  been  relied  on,  in 
the  motion  for  a  new  trial ;  because,  as  has  been  seen,  the 
causes  for  such  new  trial,  legitimately  stated,  relate  alone  to 
the  amount  of  damage  assessed  by  the  jury,  and  to  the  in- 
suflSciency  of  the  evidence  to  sustain  the  verdict.  Evidently, 
these  causes  did  not  authorize  tlie  Circuit  Coui*t  to  notice  its 
ruling  upon  the  instructions,  or  upon  the  rejected  evidence. 
And  the  result  is,  they  are  not  noticeable  in  this  Court.  Kent 
V.  Lawson^  12  Ind.  675. 

At  the  proper  time  the  appellants  moved  to  strike  out  of 
a  bill  of  exceptions,  certain  matter  inserted  therein  by  the 
Court,  of  its  own  motion,  and  which  is  alleged  to  be  irrele- 
vant The  portion  of  the  bill  to  which  the  motion  refers,  as 
it  is  somewhat  lengthy,  will  not  be  copied  in  this  opinion ; 
but  having  examined  it  carefully,  we  are  of  opinion  that  its 
irrelevancy  is  not  suflBciently  apparent  to  authorize  the 
motion.  At  all  events,  the  final  determination  of  this  case 
must  be  the  same,  whether  the  matter  in  question,  be,  or  not, 
stricken  out. 

The  evidence  is  upon  the  record :  and  its  weight,  in  our 
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Nov.  Term,  opinion,  fully  accords  with  the  verdict.    And  in  reference  to 
1860.      the  damagefl,  we  can  not  say  that  they  are  bo  excessive  as 
to  require  the  interposition  of  this  Court. 

Per  Curiam. — ^The  judgment  is  afiSrmed,  with  1  per  cent 
damages  and  costs. 
Jeremiah  Smith  and  James  Browh^  for  appellants. 
0.  P.  Morton^  W.  A.  Peele  and  Wateon^  for  appellee. 


Cramer 

V. 

Wright. 


i<^#»'» 


Hoffman  v.  Hoffman. 


Monday, 
December  10. 


APPEAL  fi'om  the  Howard  Circuit  Court. 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed,  for 
the  reasons  given  in  Mb  Quigg  v.  Mc  Quigg,  13  Ind.  294 ;  the 
facts  and  questions  of  law  arising  in  each  case  being  similar. 

The  judgment  is  reversed,  with  costs. 

P.  Z.  Walpole  and  G.  D.  Murray^  for  appellant. 

Stcgh  O^Nealy  for  appellee. 


9    ^1 


Cbameb  and  Another  v.  Wbight. 


Monday, 
December  10. 


«  _ 

Suit  to  recover  damages  for  fraud  in  the  sale  of  real  estate.  The  fraudulent 
representations  were  made  to  an  agent,  who  assigned  his  interest  in  the 
cause  of  action  to  his  principal 

Held,  that  the  assignment  hj  the  agent  was  of  no  legal  effect,  as  the  cause 
of  action  was  in  the  plaintiff  without  an  assignment 

CoUins  V.  Nave,  9  Ind.  209,  doubted  as  authority. 

APPEAL  from  the  La  Porte  Circuit  Court. 

Perkins,  J. — Suit  to  recover  damages  produced  by  false 
representations  as  to  the  character  of  land  sold.  The  pur- 
chase of  the  land  was  made  by  an  agent  of  the  plaintiff,  and 
the  representations  were  made  to  him.    The  agent  assigned 
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hiB  intereet  in   the  cause  of  action  to  his  principal,   the  Nov.  Term, 
plaintifil  I860. 

There  was  a  demurrer  to  the  complaint,  assigning  for  cause, 
that  it  did  not  contain  facts  sufScient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled.  Issues  of  fact  were 
then  formed,  tried  by  a  jury,  and  a  verdict  returned  for  the 
plaintiff,  on  which  judgment  passed.  There  is  no  bill  of  ex- 
ceptions in  the  record.  The  assignment  by  the  agent,  recited 
above,  was  of  no  legal  effect,  because  the  cause  of  action  was 
in  the  plaintiff  without  an  assignment.  The  contract  waa,  in 
law,  with  the  principal,  and  the  fraud  was  practiced  upon  him. 
This  disposes  of  the  only  point  made  by  the  appellants  in  this 
Court.  They  assume  that  the  right  of  the  plaintiff  to  sue  is 
in  virtue  of  the  assignment  alone,  and  they  then  deny  that 
BQch  a  cause  of  action  is  assignable,  and  cite  Zahriskie  et  dl. 
V.  Smithy  3  Kernan,  322,  to  sustain  their  position.  They  fiirther 
assume  that  this  objection  can  be  raised  under  the  cause  of 
demurrer  that  the  complaint  does  not  state  a  cause  of  action. 

We  have  seen  that  this  first  assumption  is  erroneous,  and 
the  mistake  goes  to  the  whole  case.  Perhaps  the  objection 
they  base  upon  this  last  assumption  should  have  been  raised, 
by  assigning  a  cause  of  demurrer  going  to  the  question  of 
parties,  of  the  right  of  the  plaintiff  to  sue.  See  Collins  v. 
Nave^  9  Ind.  209 ;  though  we  doubt  the  correctness  of  the 
decision  in  that  case.  See  17  N.  Y.  Court  of  Appeals,  592 ; 
and  Voorhies'  N.  Y.  Code,  7th  Edition,  p.  196. 

Per  Curiam, — ^The  judgment  is  affirmed,  with  3  per  cent 
damages  and  costs. 

Alexander  McDonald.  J.  E.  McDonald  and  A.  Z.  Hoache, 
for  appellants. 

James  Morrison  and  C.  A.  Ray^  for  appellee. 

(1)  In  support  of  the  proposition  that  all  &Ise  representations  made  by 
vendors,  knowing  them  to  be  untrue,  as  to  the  location,  quality,  or  productive- 
ness of  the  land  sold,  will  entitle  the  purchaser  to  his  action  for  the  damages 
resulting  from  the  fraud,  counsel  for  the  appellee  cited  the  following  authori- 
ties :  Sedg.  on  Measure  of  Dam.  561 ;  Lamerson  ▼.  Marvin,  8  Barb.  S.  C.  R.  9 ; 
Whitney  y.  Allaire,  1  Com.  R.  305 ;  9  Bam.  &  Cress.  928 ;  Dohdl  v.  Stevens, 
3  Bam.  &  Cress.  623 ;  Sanford  v.  Bandy,  23  Wend.  R.  260 ;  Van  JEpps  ▼. 
Earnmm,  5  Hill,  63. 
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Nov.  Term, 
1"60.  Rowley  and  Another  v.  Campbell. 


Kdiball 


V.  APPEAL  from  the  Vanderhirg  Common  Pleas. 

Per  Curiam, — ^The  only  question  in  this  ease  is  whether  a 

Monday,        certain  promissory  note,  drawn  for  $2,000,  expressed  the  true 

DeceTnber  10.  ^^^^^^^^^  ^f  j^s  consideration.     One  witness  testified  that  the 

note  was  given  for  money  loaned,  and  that  but  $1,750  was 

actually  lent,  the  remaining  $250  being  for  usurious  interest 

The  jury  found  that  the  note  expressed  the  true  consider- 
ation, and  the  Court  refused  a  new  trial. 

The  note  was  prima  facie  proof  that  $2,000  was  its  con- 
sideration ;  and,  if  the  jury  rightfully  disbelieved  the  witness 
who  swore  that  it  was  but  $1,750,  the  judgment  below  is 
right.  For  cause,  they  might  disbelieve  him.  His  manner, 
ifec,  may  have  convinced  them  that  he  was  not  telling  the  truth. 
But  in  addition,  one  other  witness,  in  his  general  testimony 
as  to  the  matter,  spoke  of  the  amount  loaned  as  having 
been  $2,000.    It  was  a  question  for  the  jury. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
.costs. 

M.  S.  Johnson^  J.  G.  Jones  and  J.  E,  Blyihe^  for  appel- 
lants. 

A.  L.  Bohiiison  and  C.  Baker ^  for  appellee. 


Kimball  and  Othera  v.  Whitney  and  Others. 

A  plea  of  the  statute  of  limitations,  filed  on  the  first  calling  of  the  canse, 
after  the  complaint,  to  which  it  was  pleaded,  was  filed,  should  not  be  re- 
jected, as  having  been  filed  too  late. 

A  statute  limiting  an  action  upon  "  a  specialty  or  any  agreement,  oontrtcty 
or  promise  in  writing,^'  does  not  embrace  a  judgment;  and  a  plea,  settiog 
up  such  a  statute  to  an  action  founded  upon  a  judgment,  is  wholly  irrele- 
vant, and  may  properly  be  rejected  on  motion. 

Upon  the  death  of  one  of  two  joint  debtois,  the  creditor  has  the  right  to 
collect  his  claim  at  law,  from  the  survivor,  or,  at  his  option,  to  proceed  in 
equity  against  the  estate  of  the  deceased. 
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A  ne^ed  to  pursue  the  suryiying  debtor  until  he  becomes  bankrupt^  or  for  any  Nov.  Term, 
particular  period  of  time,  so  long  as  the  claim  is  not  barred  by  the  statute       1860. 
of  limitations,  can  not  affect  the  right  of  the  creditor  to  make  his  claim  "^ 
out  of  the  estate  of  the  deceased  joint  debtor.  y 

A  promissory  note  might,  under  the  old  system  of  practice,  be  equitably     Whitnst. 
assigned,  without  indorsement,  so  as  to  Test  the  equitable  interest  in  the 
assignee,  and  entitle  him  to  proceed  upon  it  in  equity ;  and  by  our  present 
statute  he  can,  in  such  case,  sue  in  his  own  name. 

FoasesBion  of  a  promissory  note  is  prima  facie  evidence  of  ownership,  and 
prima  facie  entitles  the  holder  to  payment 

The  motion  for  a  new  trial  was  entitled  "KiTnball  v.  Whitneyf"  and  pro- 
ceeds :  "the  plaintiff  moves  the  Courts"  &c. 

JZeZi,  that  as  it  suflQciently  appears  from  the  reasons  assigned  in  the  motion, 
that  it  was  intended  to  be  made  on  behalf  of  all  the  plaintiffs,  the  Court 
will  so  regard  it 

A  judgment  in  the  Court  below  may  be  reversed  as  to  part  of  the  appel- 
lants, and  affirmed  as  to  others. 

In  a  proceeding  in  chancery,  by  creditors,  to  subject  assets  to  the  payment 
of  their  respeotive  claims,  if  the  assets  be  insufficient  to  pay  the  claims 
in  full,  they  must  be  applied  ratably  to  all  the  creditors  establishing 
their  claims. 

# 

APPEAL  from  the  Za  Orange  Circuit  Court.  Monday, 

WoBDBN,  J.— Bill  in  chancery  filed  by  Eimball,  on  behalf  ^^^^  ^^' 
of  himself  and  such  others  as  might  come  in  and  make  them- 
selves parties,  against  the  heirs  of  MicJiael  T.  Whitney,  de- 
ceased. The  case  has  once  before  been  in  this  Court,  when 
a  decree  obtained  below  was  reversed.  TAe  unknown  heirs 
of  Whitney  v.  Kimlxdl,  4  Ind.  546. 

When  the  cause  was  remanded  to  the  Court  below,  the 
pleadings  were  amended,  and  new  parties  came  in  as  plaintiffl. 
The  object  of  the  suit  was  to  reach  some  property  which  be- 
longed to  Michael  T.  Whitney,  in  his  lifetime,  and  now  in 
the  hands  of  his  heirs,  and  apply  it  to  the  satisfaction  of 
claims  due  the  plaintiffs  from  said  Michael  T.  WJiitney  and 
Horace  ThatcJier,  the  latter  of  whom  had  become  bankrupt. 
Ko  letters  of  administration  had  been  taken  out  upon  the 
estate  of  Whitney,  deceased. 

Henry  P.,  and  Charles  Corlies  came  in  under  the  bill,  and 
set  up  a  claim  in  their  favor,  on  a  judgment  rendered  against 
Whitney  and  Thatch^  in  the  Court  of  Common  Pleas  of 
Lucas  county,  Ohio. 
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Samuel  Z.  Collins  also  set  up  a  claim  upon  a  note  made 
by  Thatcher  and  Whitney^  payable  to  S.  L.  Collins  <fe  (fe., 
for  $984  tW,  dated  Jvly  21, 1837,  and  alleged  to  have  been 
Bold  and  transferred  by  S.  Z.  Collins  dk  Co.^  to  said  Samuel 
Z.  Collins. 

Alfred^  William  H.^  and  Edward  Willis^  also  set  np  a 
claim  in  their  favor,  upon  a  judgment  recovered  by  them 
against  Whitney  and  Thatcher^  in  the  Coart  of  Common 
Pleas  of  Lucas  coanty,  Ohio^  on  April  30, 1838. 

The  defendants,  heirs  of  JUichael  T.  Whitney^  deceased, 
appeared  and  answered.  The  cause  was  tried  by  a  jury,  who 
found  for  the  defendants,  except  as  to  the  claim  of  the 
Willises^  and  for  them  the  amount  of  their  claim.  The 
plaintiff  moved  for  a  new  trial,  but  the  motion  was  overruled, 
and  judgment  entered  on  the  verdict. 

The  plaintifis  below  appeal,  and  assign  errors  upon  the 
rulings  of  the  Court  below,  and  the  appellees  assign  cross 
errors  in  respect  to  the  claim  of  the  Willises. 

The  cross  errors  thus  assigned  may  be  first  disposed  of.  It 
appears  that  the  defendants  pleaded  the  statute  o'f  limitations 
of  the  State  of  Ohio  to  the  claims  set  up,  and  that  on  motion 
of  the  plaintiffs,  the  plea,  was  rejected  and  stricken  from  the 
files,  on  the  ground  that  it  was  filed  too  late.  The  bill  of 
exceptions  shows  the  plea  to  have  been  filed  at  the  first  call- 
ing of  the  cause  after  the  complaint,  to  which  it  was  pleaded, 
was  filed.  This  ruling  can  not  be  sustained.  As  to  CoUin$, 
to  whose  claim  the  plea  was  applicable,  the  ruling  should  be 
set  aside.  Whether  as  to  his  claim  the  plea  was  valid,  we, 
of  course,  do  not  decide.  The  claim  of  the  Willises^  we  have 
seen,  was  founded  upon  a  judgment,  and  the  plea  filed  was 
wholly  inapplicable  to  the  case  made  by  them.  It  sets  oat  a 
statute  of  OhiOj  which  limits  an  action  upon  ''a  specialty, 
or  any  agreement,  contract,  or  promise  in  writing,"  to  fifteen 
years,  but  contains  no  limitation  of  actions  upon  judgments. 

The  term  ^'specialty,"  employed  in  the  statute,  does  not 
embrace  a  judgment.  Says  Blachstone :  "  A  debt  of  record 
is  a  sum  of  money  which  appeare  to  be  due  by  the  evidence 
of  a  Court  of  record."  "  Debts  by  speeiaJty^  or  special  con- 
tract, are  such  whereby  a  sum  of  money  becomes,  or  is 
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acknowledged  to  be,  due,  by  deed  or  inBtrament  under  seal."  Nov.  Term, 
2  Black.  Com,  466.  I860. 

The  plea  filed  being  wholly  irrelevant  to  the  case  made  by     Kimball 
the  Willises,  as  to  them  it  might  be  properly  rejected  on   -^m^jy 
motion.    Evans  v.  Shoemaker,  2  Blackf.  237.    In  respect  to 
the  claim  of  the  Willises,  the  rejection  of  the  plea  did  the 
defendants  no  harm,  although  placed  upon  wrong  ground; 
therefore  the  judgment  in  their  favor  can  not  be  reversed. 

The  defendants  also  insist  that  the  Court  below,  as  a  court 
of  equity,  had  no  jurisdiction  to  hear  and  determine  the 
matters  involved.  This  point  was  decided  when  the  case  was 
here  before,  and  we  see  no  good  reason  for  changing  the  con- 
clusion then  arrived  at. 

We  will  now  turn  to  the  errors  assigned  by  the  appellants. 
These  are,  that  the  Court  erred  in  giving  and  refusing  instruc- 
tions, and  in  overruling  the  motion  for  a  new  trial.  The  record 
informs  us,  that  upon  the  jury  being  empannelcd  and  sworn, 
the  plaintiffs,  Kimhall  and  Henry  P.,  and  Charles  Corlies, 
withdrew  their  claims,  respectively,  fi*om  the  consideration  of 
the  jury ;  and  they  offered  no  evidence.  There  is,  therefore, 
no  ground  for  reversing  the  judgment  as  to  them. 

On  the  trial  of  the  cause,  as  to  Collins  and  the  Willises, 
the  Court  gave  to  the  jury  the  following  instructions,  to  which 
exception  was  taken  by  plaintiflb,  viz.:  "  It  was  necessary  for 
the  plaintiffs  to  make  use  of  some  diligence  in  pursuing 
Thatcher,  the  survivor  of  Whitney,  and  if  you  find  that  five 
years  had  elapsed  after  the  death  of  Whitney,  prior  to  the 
bankruptcy  of  Thatcher,  it  is  an  inexcusable  negligence  on 
the  part  of  the  plaintiffs,  and  may  be  considered  in  deter-  ^ 
mining  the  matters  in  issue ;  and  you  may  even  consider  four 
years  in  determining  the  plaintiffs'  right  to  recover.  If  the 
jury  find  that  there  is  no  evidence  of  assignment  of  the  note 
of  iSl  Z.  Collins  <&  Co.  to  the  plaintiff,  he  can  not  recover." 

The  first  branch  of  this  charge  is  undoubtedly  wrong.  We  ' 
understand  the  law  to  be,  that  upon  the  death  of  one  of  two 
joint  debtors,  the  creditor  has  the  right  to  collect  his  claim,  at 
law,  from  the  survivor;  or,  at  his  option,  to  proceed  in  equity 
against  the  estate  of  the  deceased.  Vide  Weyer  and  MoKee 
V.  Thomburgh,  ante,  124.    A  neglect  to  pursue  the  survivor 
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Nov.  Term,   until  he  became  bankrupt,  or  for  any  particular  period  of  time, 
1860.      so  long  as  tlie  claim  is  not  barred  by  the  statute  of  limitations, 
can  not  affect  the  right  of  the  creditor  to  make  his  claim  oat 
of  the  estate  of  the  deceased  joint  debtor. 

If  by  the  latter  branch  of  the  charge  it  was  meant,  that  proof 
was  necessary  of  an  indorsement  of  the  note,  by  the  payees 
to  the  plaintiff  Samuel  Z.  Collins^  it  was  clearly  wrong;  be- 
cause the  note  might  be  equitably  assigned  so  as  to  vest  the 
equitable  interest  in  the  assignee,  whereby  he  could  have  sued 
upon  it  in  equity,  and  can  now,  by  statute,  sue  upon  it  in  his 
own  name,  without  an  indorsement.  But  if  the  charge 
meant  that  there  must  be  proof  of  a  sale  and  transfer, 
merely-,  of  the  note,  we  still  think  it  wrong,  and  calculated  to 
mislead  the  jury,  as  the  possession  of  the  note  by  Collins^  was 
jprima  facie  evidence  of  ownership,  kcl^l  primM  fa^ie  entitled 
him  to  payment  thereof.    Bvsh  v.  Seaton^  4  Ind.  522. 

The  appellees  insist  that  there  was  no  motion  made  by 
CollinB  for  a  new  trial.  The  written  application  for  a  new 
trial,  stating  the  reasons  therefor,  is  entitled  ^^Eimhdl  v. 
Whitney^  and  proceeds :  "  The  plaintiff  moves  the  Court,"  Ac. 
It  is  claimed  that  this  application  shows  that  KimhaU  only 
moved  for  a  new  trial.  The  reasons  for  a  new  trial,  viz:  the 
giving  of  the  charges  above  set  out,  show  suflSciently  that  the 
motion  was  intended  to  be  made  on  behalf  of  Collins,  One 
of  the  charges  complained  of  had  reference  to  his  claim  only. 
We  think  that  mere  form  should  give  place  to  substance,  and 
as  it  is  abundantly  apparent,  from  the  record,  that  the  written 
application  for  a  new  trial  was  intended  to  embrace  CollinB^ 
as  one  of  the  movers,  we  regard  the  motion  as  having  been 
npiade  by  him.  The  entitling  of  the  motion,  as  above  set  ont^ 
was  sufficient  to  designate  the  case  generally  in  which  it  was 
made,  without  naming  the  other  parties  plaintiff,  and  might 
be  construed  to  embrace  other  plaintiffs  as  well  as  Kimhall: 
and  more  especially  is  this  the  case,  the  reasons  for  the  new 
trial  being  an  erroneous  charge,  in  reference  to  the  claim  of 
Collins  only.  We  regard  as  of  no  essential  consequence,  the 
fiujt  that  the  singular,  instead  of  the  plural,  is  employed  in 
designating  the  parties  making  the  motion.  Lemasters  et  ^x. 
V.  Johnson^  12  Ind.  885. 
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We  are  of  opinion  that,  as  to  Kimhall^  and  Henry  P.,  and  Noy.  Term, 
Charles  Corliea^  the  judgment  should  be  afSrmed ;  there  being  1860. 
no  ground  upon  which  they  can  ask  a  reversal.  As  to  the 
plaintiff  Collins^  the  judgment  should  be  reversed,  because 
of  the  erroneous  charges  given.  The  judgment  in  favor  of 
the  Willises  should  be  aflBrmed,  because  no  error  was  com- 
mitted in  respect  to  their  claim  which  injured  the  defendants. 
Each  of  tliese  four  claims  is  separate  and  independent  of 
the  others,  and  the  success  or  failure  of  one  can  not  affect 
the  others.  They  may  be  regarded  as  separate  suits,  for  the 
purpose  of  aflSrming  or  reversing  judgments  upon  them. 
Under  the  provisions  of  the  code,  we  think  it  clear  that  the 
judgment  of  this  Court  may  be  rendered  as  above  indicated. 
The  Willises^  who  succeeded  in  obtaining  judgment,  can  not, 
to  be  sure,  exhaust  the  property  to  the  exclusion  of  those  who 
may  yet  establish  their  claims ;  but  that  property,  if  insuf- 
ficient to  pay  the  whole,  must  be  applied  ratably  to  all  the 
creditors  establishing  their  claims.  Barton  v.  Bryant^  2 
Ittd.  189 ;  Butler  v.  Jaffray,  12  Ind.  504.  The  Court  below 
can  make  such  order  in  the  premises  as  will  secure  a  just 
distribution  amongst  the  respective  creditors. 

Per  Curiam. — ^The  judgment,  as  to  Collins^  is  reversed, 
with  costs,  with  leave  to  the  defendants  to  plead ;  otherwise, 
it  is  afiSrmed,  at  the  costs  of  the  other  appeUants. 

e/l  B.  Howe^  for  appellants. 

A.  Ellison^  for  appellees. 


(1.)  Counsel  for  appellants  cited  the  following  authorities :  Bamersly  y. 
Lambert,  2  Johns.  Ch.  R.  509 ;  Devaynes  v.  Nohlef  1  Mer.  R.  529 ;  2  Russ. 
&  Mylne,  495 ;  Story's  Eq.  Jur.,  §  676. 

(2.)  Coansel  for  appellees :  Equity  will  not  aid  a  creditor  to  subject  the  real 
estate  of  an  intestate,  where  the  heirs  and  representatives  are  non-residents, 
and  where  no  letters  of  administration  have  been  taken  out  in  this  State. 
The  creditor  has  a  complete  remedy  at  law.  Bustard  v.  Dabney,  4  Ohio, 
(Hvn.)  68. 
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Jlibniay, 
December  10. 


Edsaix  and  Another  v.  Aybss  and  Another. 

Motion  for  a  new  trial,  based  npon  affidavits  showing  the  following  ftda^  m: 
that  on  the  first  calling  of  the  cause  for  trial,  it  was  passed,  and  the  Coazt 
announced  that  causes  then  passed  would  not  be  agun  called  for  trial  at 
that  term ;  that  thereupon  defendants'  attorney  informed  them  thattliey 
need  not  attend  longer  upon  the  Court ;  that  Bubsequentlj,  at  the  same 
term,  the  cause  was  again  called  for  trial,  and  in  the  absence  of  defendanta, 
and  over  the  objection  of  their  attorney,  was  tried  by  the  Ck)urt ;  that  de* 
fondants  had  a  valid  defense  to  the  action,  setting  it  out,  and  were,  b/ 
reason  of  the  announcement  of  the  Court,  unprepared  for  trial 

Sddt  that  applications  for  new  trials  are  always  addressed  to  the  sound  dis- 
cretion of  the  Court,  before  whom  the  cause  was  tried,  and  its  decision 
will  be  presumed  to  have  been  in  accordance  with  the  justice  and  merits 
of  the  case,  unless  the  contrary  plainly  appear. 

Eeldf  also,  that  the  facts  stated  in  the  affidavits  made  a  clear  case  of  sur- 
prise, and  the  Court,  in  the  exercise  of  a  sound  legal  discretion,  shoold 
have  granted  a  new  trial. 

APPEAL  from  the  Allen  Circuit  Court. 

Davison,  J. — Suit  to  foreclose  a  mortgage.  The  appellees 
were  the  plaintiffs,  and  the  appellants  the  defendants.  The 
complaint  charges  that  the  defendants,  on  April  22, 1850, 
executed  to  the  plaintiffs  a  mortgage,  conveying  to  them  a 
certain  tract  of  land,  therein  described,  to  secure  an  existing 
debt  and  future  advances;  that  on  August  20,  1855,  an 
accounting  was  had  between  Samuel  Edsall  and  the  plain- 
tiffi,  in  relation  to  all  claims  intended  to  be  secured  by  flie 
mortgage,  which  resulted  in  a  balance  found  in  their  fiivor 
of  $5,876,  and  for  which  he  executed  to  them  his  note,  payable 
at  date,  with  interest,  &c.  On  June  3, 1858,  being  the  thirty- 
fourth  judicial  day  of  the  April  term  of  said  Court,  the  cause 
was  called,  "when  the  defendants'  attorney  objected  to  the 
trial  thereof,  for  the  reason  that  the  defendants  were  absent 
and  not  ready  to  go  into  trial,"  &c.;  but  the  objection  was 
overruled,  and  thereupon  the  issues  were  submitted  to  the 
Court,  who  found  for  the  plaintiffs  $5,039,  and  rendered  a 
decree  of  foreclosure,  &e.  After  this,  on  June  4,  being  the 
thirty-fifth  judicial  day  of  the  term,  the  defendants  moved 
for  a  new  trial,  on  the  ground  of  surprise,  and  in  support  ot 
their  motion,  filed  two  affidavits;  one,  the  affidavit  o( Samuel 
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Edsall^  and  the  other,  that  of  the  defendants'  attorney,  Joseph  Nor.  Term, 
Brakenridge.  These  affidavits  allege  that  the  defendaYits  I860, 
were  not  present  when  the  canse  was  tried ;  that  on  the  call-  Edbali, 
ing  of  the  docket  for  trials  during  the  week  prior  to  that  in  lJ^ 
which  the  present  case  was  tried,  the  Court  was  understood 
to  say,  that  if  cases  were  then  passed  without  being  tried,  the 
docket  would  not  be  again  called  for  trials,  as  the  Court  would 
only  continue  in  session  two  days,  for  the  purpose  of  disposing 
of  unfinished  business,  and  then  adjourn ;  that  Brdkenridge^ 
defendant's  attorney,  induced  by  the  statement  thus  made  by 
the  Court,  advised  Samuel  Edsall^  one  of  the  defendants,  that 
the  case  would  not  be  reached  for  trial  at  that  term,  and  that 
it  would  be  unnecessary  for  him  to  make  preparation,  &c.; 
that  this  advice  was  given  to  Edsdll  some  two  or  three  days 
before  the  rendition  of  the  judgment,  and,  in  consequence  of 
it,  he  did  not  keep  himself  prepared  for  the  trial,  believing 
that  his  attorney,  when  he  gave  the  advice,  acted  in  good 
faith ;  and  that  he,  Edsdll^  was  greatly  surprised  when,  on 
the  day  after  the  trial,  he  ascertained  that  judgment  had  been 
rendered  against  him,  &c.  The  affidavits  further  allege  that 
defendants  have  a  valid  defense  to  the  action,  pointing  out, 
specifically,  the  grounds  upon  which  they  rest  their  defense ; 
and  among  the  grounds  thus  pointed  out,  it  appears  that, 
through  mistake,  the  note  described  in  the  complaint,  was 
given  for,  at  least,  $1,000  more  than  Edsall  owed  the  plain- 
tiflfe  at  the  time  it  was  given.  The  Court  overruled  the  mo- 
tion, and  the  defendants  excepted.  This  exception  seems  to 
be  well  taken.  It  is  true  that  applications  for  new  trials  are 
always  addressed  to  the  sound  discretion  of  the  Court  before 
whom  the  cause  was  tried,  and  that  its  decision  will  be  pre- 
sumed to  have  been  in  accordance  with  the  justice  and  merits 
of  the  case,  unless,  in  the  exercise  of  such  discretionary  power, 
the  Court  has  plainly  committed  an  error  prejudicial  to  the 
rights  of  the  complaining  party.  In  this  instance,  it  seems  to 
UB,  the  Court  has  committed  just  such  an  error.  Evidently,  the 
Court  had  no  right,  after  having,  in  eflect,  continued  the  cause 
to  a  subsequent  term,  to  require  the  defendant's  attorney  to 
proceed  in  the  trial  of  the  cause  in  their  absence ;  because,  as 
is  shown,  they  omitted  to  keep  themselves  prepared  for  trial, 


V. 

Thb  State. 
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Not.  Term,  in  consequence  of  the  announcement  of  the  Court,  while  call- 
1860.  ing  the  docket,  that  cases  then  passed  would  not  be  again 
Setmoub  called  for  trial;  and  they  were,  of  course,  surprised  to  find  a 
judgment  rendered  against  them.  We  are  of  opinion  that 
the  facts  stated  in  the  affidavits  make  a  very  clear  case  of 
surprise,  and  that  the  Court,  in  the  exercise  of  a  sound  legal 
discretion,  should  have  granted  a  new  trial. 

Per   Curiam.  —  The  judgment  is  reversed,   with  costs. 
Cause  remanded,  &c. 
M,  Jenhinson  and  James  Brakenridge^  for  appellants. 
Z.'  CI  Jacohy^  for  appellees. 

(1)  FeUtion  for  rehearing,  filed  Janiuj/ry  18,  and  overruled  May  10, 1861. 


*   m9»    * 


Brownlee  V,  Thornbuboh. 

Tuesday,  APPEAL  from  the  Grant  Common  Pleas. 

December  11.  p^  Curiam.— Tlwrnhurgh  filed  his  complaint  founded 
upon  a  note.  Appellant  entered  his  appearance,  filed  an 
affidavit,  &c.,  and  confessed  a  judgment 

We  do  not  perceive  any  error  in  the  proceedings. 
The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

Brownlee^  for  appellant 

Isaac  Vandevanter  and  J.  K  McDowell^  for  appellee. 


Sethoub  v.  The  State. 

Our  statute  requiring  that  where  the  judge  of  a  Circuit  Court  is  absent 
lor  more  than  three  days,  his  court  shall  be  adjourned  until  Court  in 
course,  only  applies  to  cases  where  the  judge  is  absent  without  a  r^gultr 
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<4ioo™'»^t,  utd  does  not  prohibit  an  ■4joununent  for  more  than  three  Not.  Term, 

<>*y&  1860. 

If  property  be  taken  from  the  person  of  another  by  violence  or  patting  in 


Skvmottr 
fear,  against  the  will  of  such  person,  such  taking  is  robbeiy. 

As  the  degree  of  force,  in  the  taking,  necessary  to'constitute  robbery  is  not  Thb  State, 

described  in  the  statute,  it  is  only  necessary  that  the  taking  should  be  by 

means  of  force ;  and  where  several  combine  to  push  one  rudely  about, 

while  his  attention  is  thus  drawn  away,  take  his  money,  it  is  robben^-         tytr         ^ 

APPEAL  from  the  Marion  Circuit  Court.  /L/H?^Sfffitt'i?  '^ 

Pkbkins,  J.— This  was  an  indictment  charging  Semour  5>«io»j»«liL  i 
and  two  others,  in  one  count,  with  robbing,  and  in  anlthLrf  Js'R^^^  i 
with  stealing  over  $5  from  one  Washington  Pettigrew,  ^^Ig  ^  ^/ 

jury,  upon  the  separate  trial  of  Seymour^  found  him  guilty 
of  robbery,  and  fixed  his  punishment  at  two  years  in  the 
State  prison.    Sentence  passed. 

Qd  appeal  to  this  Court,  two  errors  are  relied  on  for  a 
reversal  of  the  judgment: 

1.  That  the  Court  adjourned  during  the  term,  before  the 
defendant  was  tried,  for  a  space  of  more  than  three  days. 

This  objection  is  answered  by  Redwine  v.  The  State^ 
post,  293. 

We  take  it,  that  at  common  law,  a  Court  would  have  power 
to  adjourn,  for  cause,  for  a  longer  space,  in  term,  than  three 
days  at  a  time;  and  where  such  adjournment  appeared  to 
have  been  made,  it  would  be  presumed,  the  contrary  not 
being  shown,  that  it  was  made  for  sufficient  cause.  And 
were  it  made  without  sufficient  cause,  it  would  not,  we  take 
it,  vitiate  subsequent  proceedings,  but  might  be  ground  of 
accusation  against  the  judge  making  it.  We  think  our 
present  statute,  providing  for  a  close  of  the  term  on  three  days' 
absence  of  the  judge,  does  not  meet  a  case  like  the  present; 
but  rather,  one  where  the  judge  is  absent  without  an  adjourn- 
ment, and  his  whereabouts  or  intentions  being  unknown,  it  is 
inferred  he  has  abandoned  his  Court  for  the  terra. 

2.  It  is  claimed  that  the  defendant  is  proved  guilty  of  lar- 
ceny, and,  hence,  was  erroneously  convicted  of  robbery. 

That  the  defendant  got  the  money  of  Pettigrew  is  clear 
enough.    That  the  punishment  inflicted  is  the  lowest  that 
could  have  been  put  upon  him  if  the  jury  had  placed  the 
Vol.  XV.— 19 
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Nov.  Term,  conviction  upon  the  count  for  larceny,  is  equally  clear ;  and 
■'•"60.      that  the  jury  might  have  found  grand  larceny  instead  of  rob- 
Seymour     bery,  we  admit.     But  were  the  jury  not  authorized,  by  the 
The  State   ®^^^®°^®?  ^  conclude  that  the  money  was  taken  through  vio- 
lence, or  force?    If  so,  the  conviction  should  be  sustained. 
Our  code  enacts  that,  "  Every  person  who  shall  forcibly  and 
feloniously  take  from  the  person  of  another  any  article  of  value 
by  violence,  or  putting  in  fear,  shall  be  deemed  guilty  of  rob- 
bery."   2  R.  S.,  §  18,  p.  402. 

"The  words  of  the  definition  of  the  crime,  are  in  the 
alternative,  violence  or  putting  in  fear ;  and  it  appears  that  if 
the  property  be  taken  by  either  of  these  means,  against  the 
will  of  the  party,  such  taking  will  be  sufficient  to  constitute 
robbery."  U.  S.  Cr.  Law,  458 ;  3  Arch.  Cr.  PL  by  Wat  417, 
and  418. 

If  a  man,  without  touching  another,  threaten  to  shoot  him 
if  he  does  not  give  up  his  money,  and  it  is  given  up,  the 
money  is  obtained  by  fear ;  but  if  he  seizes  him,  throws  him 
down,  and  takes  fi-om  him  his  money,  it  is  obtained  by  vio- 
lence, where  perhaps  there  is  no  fear. 

In  the  case  at  bar,  a  valuable  thing,  viz. :  $50  in  money,  was 
taken  feloniously,  that  is,  with  intent  to  defraud  the  owner  of 
it  and  convert  it  to  the  use  of  the  taker ; — ^was  taken  from  the 
person  of  the  owner,  and  nothing  remains  to  fill  the  definition 
of  robbery  but  the  force,  violence.  Was  the  jury  author- 
ized, by  the  evidence,  to  find  that  the  money  was  forcibly, 
violently,  taken  ?  Beyond  aU  doubt,  the  evidence  shows  that 
an  assault  and  battery  was  committed  in  taking  it.  But  is 
not  the  crime  of  assault  and  battery  an  act  of  force,  violence, 
in  the  eye  of  the  law?  What  constitutes  sufficient  violence? 
How  much  of  it  must  there  be  to  constitute  an  act,  robbery? 
The  statute  does  not  define  any  particular  degree ;  and  we  look 
alone  to  our  statute  for  crimes,  and  the  definitions  thereof* 
But  the  common  law  does  not  define  the  quantum  of  violence. 
Suppose  three  men  observe  a  person  approaching  upon  the 
highway,  and  agree  to  take  his  money  from  him,  if  he  has 
any ;  suppose,  as  they  meet,  the  three,  without  saying  a  word, 
push  the  man  backward  till  he  is  crowded  against  a  fence 
or  a  building,  and,  during  the  time  while  his  attention  is 
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thus  distracted,  draw  from  his  pocket  his  money ;  how  shall  Nov.  Term, 
we  say  the  money  is  taken  ?    Is  it  taken  by  force,  violence,      Iq60. 
or  how?    Take  away  the  violence  used  in  the  case,  and     Seyhoub 
what  other  means  are  left  by  which  the  money  could  have  «,     State 
been  seized  ? 

Now,  in  the  case  at  bar,  we  have  this  mode  practiced,  sub- 
stantially, in  abstracting  from  Pettigrev)  his  money.  The 
witness  says  that,  on  September  28,  1860,  he  was  standing  on 
the  steps  of  the  Bates  House,  in  Indianapolis.  There  was  a 
mass  of  people  there.  He  proceeds :  "  my  attention  was  soon 
drawn  to  the  defendant  and  two  others  by  their  actions.  They 
seemed  to  be  acting  in  concert.  They  would  pick  a  man  out  and 
push  him  through  the  crowd  down  the  pavement,  for  some 
distance,  and  then  let  him  go  and  take  another,  and  crowd 
him  back.  In  doing  this,  they  passed  right  in  front  of  me, 
up  and  down  the  side  walk.  They  had  passed  three  or  four 
men  through  in  that  way  before  they  met  the  witness.  Petti- 
grew.  They  crowded  him  from  north  to  south.  The  defend- 
ant was  at  his  back.  The  one,  Weston^  on  the  right,  and 
Morgan  on  the  left,  as  they  passed  me.  Mr.  Pettigrew  was 
turned  round  so  that  he  faced  me.  The  defendant  was  then 
right  in  front  of  him ;  and  at  that  time  I  saw  the  defendant 
take  a  pocket  book  from  the  pocket  of  Pettigrew^  and  pass 
it  to  Weston^  and  then  they  all  left  the  witness,  Pettigrew^ 
and  disappeared  in  the  crowd."  Pettigrew  says  one  button 
on  his  coat  was  twisted  off,  and  another  nearly  so,  during  the 
time.  Now,  if  his  money  was  not  taken  from  him  by  means 
of  violence,  force,  by  what  means  was  it  taken  ?  We  think 
the  jury  were  justified  in  finding  the  robbery. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  costs. 

A.  Z.  Roache^  for  appellant. 

W.  P.  Fishhack,  for  the  State. 
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Nov.  Term, 

I860.  Rose  v.  Thb  Fbebident,  Ac,  of  the  Thames  Bank. 

Boss 
V.  The  oontract  of  indorsement  of  a  promissoiy  note  is  governed  by  the  law 

The  Pbbsi-       of  the  State  where  the  indorsement  is  made. 

Thames  ^  *^®re  is  no  evidence  to  show  where  the  indorsement  was  made,  or  where 

Bank.  the  note  was  delivered,  the  contract  is  presumed  to  have  been  made  in 

this  State,  and  this  as  well  where  the  payee  is  a  foreign  corporation  aB  a 

natural  person. 

^sday,  APPEAL  from  the  La  Porte  Circuit  Court. 

WosDEN,  J. — Suit  by  the  bank  as  indorsee,  against  Hose  as 
indorser,  of  a  promissory  note.  Tlie  bank  was  shown  to  be  a 
corporation  created  by  the  laws  of  the  State  of  Connecticut. 
The  note  sued  upon  reads  as  follows,  viz : 

"$6,000.  JVbrwalk,  June  29,  1857. 

"  Three  months  after  date  I  promise  to  pay  to  the  order  of 
D.  G.  Rose^  Esq.,  five  thousand  dollars,  at  the  Hartford 
bank,  Hariford^  Connecticut.    Value  received. 

(Signed,)  ^^  Peter  LatimerP 

(Indorsed,)  "2?.  O.  Rose^  La  Porte^  Indiana^ 

.  One  paragraph  of  the  complaint  alleged  that  the  note  was 
made  and  indorsed  in  Ohio;  and  another  paragraph  alleged 
the  making  and  indorsement  generally,  without  stating  where. 
Both  paragraphs  rely  upon  the  law  of  Connecticut  as  govern- 
ing the  contract  of  indorsement.  The  cause  was  tried  upon 
issues  formed,  by  general  denial,  and  upon  answers  setting  up, 
among  other  things,  that  the  note  was  made  and  indorsed  in 
Indiana.  Finding  and  judgment  for  the  plaintiff  below,  a 
new  trial  being  denied. 

The  main  question  arising  in  the  case  is  whether  the  con- 
tract of  indorsement  is  to  be  governed  by  the  law  of  the  State 
where  it  was  made,  or  by  the  law  of  that  where  the  note  was 
payable.  This  point  has  been  settled  in  favor  of  the  appellant, 
in  the  case  of  Standart  v.  Ilunt^  at  this  term. 

There  was  no  evidence,  other  than  the  note  itself,  to  show 
where  it  or  the  indorsement  was  made,  or  where  the  note 
was  delivered  by  the  payee  and  indorser  to  the  plaintiff.  In 
such  case  the  contracts  are  presumed  to  have  been  made  in 
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this  State.  Shaw  v.  Wood^  8  Ind.  518 ;  Hutchins  v.  Hanna^  id.  Nov.  Tenn, 

633.    The  presumption  in  this  case,  as  to  the  indorsement,  is      I860. 

strengthened  by  the  fact  that  immediately  following  the  indor-     Redwink 

ser's  name  on  the  note,  are  the  words  ''  La  Porte.  IndianaP  »,     I- 

'  _j  '  Thb  State. 

The  appellee  insists,  however,  that  as  Rose  indorsed  the 
note  directly  to  the  plaintiff,  and  as  the  plaintiff  was  a  cor- 
poration located  in  Connectiout^  the  note  will  be  considered 
as  having  been  delivered  in  Connecticut^  and  the  contract  of 
indorsement,  therefore,  governed  by  the  law  of  that  place. 
We  are  unable  to  perceive  any  difference  between  a  corpora- 
tion and  a  natural  person  in  this  respect.  A  corporation 
must  necessarily  transact  her  business  through  agents,  who 
transact  business  for  their  principal,  as  well  out  of,  as  in,  the 
State  in  which  the  corporation  is  situated. 

We  are  unable  to  perceive  any  legitimate  ground  on  which 
the  judgment  below  can  be  sustained. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 

James  Bradley  and  D.  J.  Woodward^  for  appellant. 

J.  B.  Niles^  for  appellees. 


*  *i 


Kedwikb  v.  The  State. 

An  adjournment  of  a  Circuit  Court  for  more  than  three  days  does  not  work 
an  adjournment  till  Court  in  course ;  such  result  onlj  follows  when  the 
judge  is  absent  without  having  made  a  regular  adjournment  for  the  time 
of  his  absence. 

APPEAL  from  the  Marion  Circuit  Court.  Tuesday, 

Perkins,  J. — ^Indictment  for  a  felony.  Conviction,  and  ^^cember  11 
sentence  to  the  State  prison.  The  trial  occurred  at  the 
November  term  of  the  Marion  Circuit  Court,  1860.  Before 
it  took  place,  however,  the  Circuit  judge  had  made  an  ad- 
journment, entered  of  record,  of  the  Court,  from  the  3d  to 
the  9th  day  of  November^  being  a  longer  period  of  time  than 
three  days. 
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Nov.  Term,      It  is  claimed  that  such  adjournment  operated  as  an  adjonm- 
1860.      ment  of  the  Oourt  till  the  next  term  in  course,  and  that  the 
Thb  Ohio    trial  of  this  cause,  which  took  place  after  such  adjournment 
^CoMPANY^   and  before  the  next  term  in  course,  was  a  nullity. 

V.  The  statute  provides: 

N  u  N  N  E  -  gjjQ  jg^  (( Uiej^  shall  be  no  discontinuance  of  any  suit, 
process,  matter,  or  proceeding  whatever,  returnable  to,  or 
pending  in,  any  Oircuit  Oourt,  by  reason  of  a  fiulure  of  the 
judge  to  attend  on  the  first  or  any  other  day  of  the  term." 

Sec.  17.  ^'If  such  judge  shall  not  attend,  the  clerk  or 
sheriff  may  adjourn  the  Oourt  for  two  days  successively ;  and, 
if  such  judge  shall  not  attend  on  the  third  day,  or  having 
attended  one  day,  shall  fail  to  attend  for  three  successive  days 
of  the  term,  the  Oourt  shall  stand  adjourned  until  Oourt  in 
course;  unless  a  judge  ^o  tempore  has  been  appointed  as 
herein  provided."    2  R.  S.,  §  17,  p.  7. 

The  pro  tempore  judge,  mentioned,  may  be  appointed  to 
hold  a  term,  or  part  of  a  term,  where  there  has  not  been  an 
adjournment ;  but  he  can  not  hold  during  a  time  when  the 
Oourt  has  been  regularly  adjourned. 

We  think  §  17  meets  the  case,  and  that  only,  where  the 
judge  is  absent  without  having  made  a  regular  adjournment 
of  Oourt  for  the  time  of  his  absence. 
Per  Curiam. — ^The  judgment  is  afSrmed,  with  costs. 
Thomas  2>.,  and  R.  Z.  WMpoUy  and  8.  A.  Colley^  for 
appeUant. 

William  P,  Fishhook^  for  the  State. 


15    2»4 
160    107 


■  •»»  • 


The  Ohio  Iksusakce  Oompant  v.  NuNirsiiAOHEB. 

A  corporation  is  a  creature  existing  not  by  contract,  but  by  statute,  and  wbere 
its  rigbts  or  modes  of  action  are  marked  out  by  statute,  they  can  not  be 
changed  even  by  the  contracts  of  the  corporators. 

The  regulations  in  the  charter  of  a  corporation,  touching  the  increase  of 
stock,  supersede  contracts,  and  govern  in  making  such  increase. 
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Under  the  charter  of  the  Ohio  Insurance  Company^  which  pTOvides  that  the   Nov.  Term, 
directors  shaU  have  power  to  increase  the  stock  of  said  company  to  a       I860, 
given  limits  on  such  terms  and  conditions,  and  in  such  manner,  as  to  *';j;      ~       ' 
them  shall  seem  best,  the  existing  stockholders  have  no  exclusive  right    Iitsubance 
to  take  the  increased  stock  in  amounts  proportionate  to  the  several     Company. 
amounts  of  the  original  stock  held  by  them.         ^  ^,     ^* 

N  UN  NB - 
UAOHBB. 

APPEAL  from  the  Floyd  Circuit  Court. 

Perkins,  J. — ^This  case  was  before  us  in  1858,  and  decided  j)Jar^r  11. 
upon  rulings  below,  touching  the  evidence.  The  then  judg- 
ment in  the  cause  was  reversed,  and  a  new  trial  ordered.  The 
facts  are  so  fiiUy  stated  in  the  opinion  delivered  on  the  former 
examination,  and  reported  in  10  Ind.  p.  234,  that  we  shall 
not  recapitulate  them  here. 

The  question  which  the  record  now  presents  for  our  deter- 
mination is  this :  Had  existing  stockholders  in  the  Ohio  In- 
eurance  Company  the  legal  right,  on  an  increase  of  the 
capital  stock  of  eaid  company,  under  the  charter,  to  take  such 
increased  stock,  to  the  exclusion  of  all  other  persons  ?  Auntie- 
mocker  holds  the  affiimative  of  this  question,  and  relies  on 
Gray  v.  TAe  Portland  BanJc^  3  Mass.  R.  364,  as  authority  for 
doing  80.  Whether  that  case  was  rightly  decided  on  its  own 
facts,  we  shall  not  inquire ;  but  the  decision  in  it,  we  have  no 
hesitation  in  saying,  can  not  be  applied  as  a  general  rule  of  law 
to  all  stock  corporations.  That  decision  seems  to  have  been 
based  upon  the  legal  proposition  that  a  corporation  is  a  con- 
tract between  the  corporators,  as  a  partnership  is  a  contract 
between  the  partners,  and  that  the  original  contract  by  which 
the  corporation  is  formed,  embraces,  or  includes  in  it,  the 
right,  in  existing  corporators,  of  taking  all  increase  of  stock, 
in  proportion  to  the  amount  then  severally  held  by  them  in 
the  existing  stock.  This  proposition  we  can  not  assent  to  as 
law.  A  corporation  is  a  creature  existing,  not  by  contract ; 
but,  fn  this  country,  is  created  or  authorized  by  statute ;  and 
its  rights,  and  even  modes  of  action,  may  be,  and  generally 
are,  defined  and  marked  out  by  statute ;  and  where  they  are, 
they  can  not  be  changed,  even  by  the  contracts  of  the  corpor- 
ators. There  may  be  a  contract  among  individuals  to  enter 
into  a  corporation ;  but  when  they  have  become  a  corpor- 
ation, the  charter,  not  contract,  determines  their  rights.    The 
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Nov.  Tenn,  charter  may  not  authorize  an  increase  of  capital  stock.  K  it 
I860,  does  not,  there  can  be  none  by  contract.  It  may  authorize 
The  Ohio  such  increase,  but  prescribe  that  it  shall  only  take  place  by 
^Go^^^^^^  stock  subscribed  by  new  members  coming  into  the  corporate 
V.  *  body,  and  that  no  existing  subscriber  shall  add  to  what  he 
N  u  N  N  B  -  ma^y  Q^  i^jjQ  ^jjjg  have.  If  the  charter  so  prescribes,  so  it  must 
be,  and  no  contract  can  vary  it  or  be  the  foundation  for  a  right 
to  take  stock  in  contravention  of  the  provision.  We  lay  down 
the  proposition,  then,  that  regulations  in  the  charter  of  a  cor- 
poration, touching  the  increase  of  capital  stock,  supersede 
contracts,  and  govei*n  in  making  such  increase. 

What  then  is  the  regulation  on  the  subject,  in  the  charter 
of  The  Ohio  Insurance  Company  f  It  is  this ;  that  the  direc- 
tors of  said  company  shall  make  the  by-laws  ''  for  the  manage- 
ment and  disposition  of  the  stock  of  the  company ;  and  that 
the  directors"  ^' shall  have  power  to  increase  the  stock  of  said 
company  to  $200,000,  on  such  terms  and  conditions,  and  in 
such  manner  as  to  them  shall  seem  best."  Local  Acts  of  1849, 
§  7,  p.  441. 

Now,  this  provision  of  the  charter  is  utterly  inconsistent 
with  the  proposition  that  the  existing  stockholders  had  the 
exclusive  right  to  take  the  increased  stock,  in  amounts  pro- 
portionate to  the  quantities  they  then  held  of  the  original 
stock.  How  could  the  directors  of  the  company,  on  the  one 
hand,  possess  the  power  to  increase  the  stock  in  such  man- 
ner as  to  them  seemed  best,  and  at  the  same  time,  the  stock- 
holders, on  the  other  hand,  possess  the  power  to  compel  an 
increase  of  it  in  but  one  single  manner,  viz :  by  giving  it  to 
them  ?  As  to  tlie  right  of  a  Court  to  control  the  diBcretion 
of  directors  of  a  corporation,  see  Grant  on  Corp.,  pp.  226,  231, 
252,  and  Hodges  v.  The  K  E.  S<yrm  Co.,  1  R.  L  Rep.  312. 

Per  CuHam, — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

W.  T.  Otto  and  J.  S.  Davis,  for  appellant. 

J.  and  A,  B.  Colliiis,  for  appellees. 

(1.)  By  counsel  for  appellant :  It  is  well  settled,  that  where  there  has 

heen  a  fraudulent  breach  of  trust  by  the  directors,  the  primary  party  to  sue 

'        is  the  corporation,  for  she  is  the  injured  party,  and  the  remedy  is  against  the 

directors,  who  are  indiridiiaUy  and  personally  responsible.    BMneon  d  «/• 
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▼.  SmUhj  3  Paige,  222 ;  Eodgea  T.  New  England  Screw  Caniyany^  1  R.  L  No7.  Term, 
312;  Baylors  y.  Ome,  1  Freeman  Ch.  R.  174.     The  directois  are  as  much       I860. 

responsible  to  their  principal  as  the  agents  of  an  individual.    4  Denio,  301 ; ^jJIIZI 

Cunningham  v.  PeU,  5  Paige,  607  ;  Verplanck  y.  Mer,  Ins.  Co,  1  Edwards,  84 ;  ^ 

AUomeg  Oenerai  y.  Wilcox,  1  Craig.  &  PhiL  1 ;  Naihan  y.  Whidock,  3      MAK.IS. 
Edwards,  215.    As  the  manner  of  the  increase  was  left  to  the  discretion  of 
the  directors,  no  other  tribunal  can  supervise  their  action.     The  SSing  T. 
Mayor  of  Londctif  3  BatiL  &  Adol.  271. 

(2.)  The  authorities  cited  by  appellee's  counsel  will  be  found  in  note  to 
case  as  reported.    10  Ind.  234. 


«  •»•  • 


BiYET  V.  Mabkb  and  Others. 

APPEAL  from  MaHon  Circuit  Court.  SS- 11. 

Per  Curiam. — Judgment  by  confession.  The  only  error 
alleged  in  appellant's  brief  is,  that  the  judgment  was  for  too 
much.    The  record  does  not  so  inform  us. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

B.  Z.  J^alpole  and  K.  Furgvson^  for  appellant. 

W.  Wallace  and  B.  Harriaon^  for  appellees. 


■  •»»  > 


Fink  v.  Mafijs. 

APPEAL  from  the  Allen  Common  Pleas.  Ti^day, 

Per  Curiam, — Suit  upon  a  note,  for  a  certain  sum  of 
money,  a  part  of  which  might  be  paid  in  a  specific  article,  ^ 

within  twenty  days. 

The  note  was  assigned,  and  the  suit  was  by  the  assignee. 

We  are  inclined  to  regard  the  instrument  as  a  promissory 
note,  assignable  by  the  statute. 


298  CASES  m  THE  SUPREME  COURT 

Nov.  Term,      The  defendant  demurred  for  defect  of  parties,  but  did  not 

I860,     specify  in  hjs  demnrrer  what  party  was  omitted,  or  improperly 

Ford       added. 

^  ^'  A  plea  in  abatement  must  specify  the  party  omitted,  thus 

giving  a  better  writ.    In  this  case  there  was  no  defect  of 

parties. 

The  judgment  is  affirmed,  with  10  per  cent,  damages  and 
costs. 

M,  Jenkinson^  for  appellant. 

W.  M.  Crane  and  W.  S.  Smithy  for  appellee. 


131    8lt| 

15    896 
136    007 


16 
100    117 


9'm%m  > 


FoBD  and  Another  v.  Ga&neb. 

A.  and  B.  being  sureties  for  C,  upon  a  certain  debt»  agreed  in  writing  in 
consideration  that  C,  would  pay  said  debt  out  of  certain  monejs  owing 
to  her,  that  thej  would  effect  an  insurance  on  the  life  of  her  son  for  her 
benefit)  for  two  thousand  dollars,  or  in  case  of  his  death  before  such 
insurance  was  effected,  that  they  would  pay  her  said  sum  of  two  thousand 
dollars.  Suit  by  G.  upon  the  agreement 
^  Msld,  that  as  C  was  already  liable  to  pay  the  debt,  her  promise  to  pay  it 

out  of  a  particular  fund  imposed  no  additional  obligation  upon  her,  neither 
did  it  operate  to  the  benefit  of  the  sureties  as  an  assignment  of  the  debt 
due  to  her. 

Edd,  also,  that  in  order  to  constitute  an  ^assignment,  either  in  law  or  in 
equity,  there  must  be  such  an  actual  or  constructive  appropriation  of  the 
subject  matter  assigned,  as  to  confer  a  complete  and  present  right  on  the 
assignee,  even  where  the  circumstances  do  not  admit  of  its  immediate 
exercise. 

Held,  also,  that  a  covenant,  on  the  part  of  the  debtor,  to  apply  a  particular 
fund  in  payment  of  the  debt,  so  soon  as  he  receives  it,  will  not  operate  as 
an  assignment 

Eeldf  also,  that  as  the  promise  of  C7.  to  pay  the  debt  out  of  a  particular 
fund  conferred  no  benefit  on  the  sureties,  and  imposed  no  loss,  trouble, 
inconvenience,  or  charge  upon  her,  it  was  insufficient,  as  a  consideration, 
to  support  the  promise  of  the  sureties  to  effect  the  insurance. 

2W«fay,  APPEAL  from  the  Floijd  Circuit  Court 

Deoember  11.       ^qbden,  J.— Suit  by  the  appellee  against  Ford  and  Mor- 
ris upon  the  following  bond,  viz : 
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"Know  all  men,  by  these  presents,  That  we,  John  B,  Ford  Nov.  Tenn, 
and  William  D.  Morris^  of  the  city  of  New  Albany^  State      1860. 


of  Indiana^  are  held  and  firmly  bound  unto  Ruth  Oamer^       Ford 
in  the  penal  sum  of  twenty-five  hundred  dollars;   for  the         '^• 
payment  of  which,  well  and  truly  to  be  made  and  done,  we 
hereby  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors.    Sealed  with  our  seals,  and  dated  this  12th  day  of 
ApHl,  1858." 

"The  foregoing  bond  is  subject  to.  the  following  condi- 
tions, and  is  made  for  the  purposes  following,  to  wit :  WherecLS^ 
said  Ruth  Oarner  is  justly  indebted  in  the  amount  of  two 
notes  of  one  thousand  dollars  each,  with  interest,  held  by 
the  Ohio  Insurance  Company^  upon  which  said  Ford  and 
Morris  are  indorsers,  which  notes  were  originally  given  for 
a  part  of  the  Steamer  Pelican;  and  whereas,  the  Steamer 
Peli<:an  was  insured,  in  several  insurance  companies,  for  the 
use  and  benefit  of  the  owners  of  said  boat ;  and  whereas, 
said  boat  was  afterward  destroyed  by  fire,  and  a  part  of 
the  insurance  money  is  coming  to  said  Ruth  Garner  as  one  . 
of  the  owners  of  said  boat ;  and  whereas,  said  Ruth  Gamer 
has  agreed  that  enough  of  her  interest  in  the  money  arising 
from  the  said  insurance  of  said  boat  shall  be  applied,  (if 
there  is  enough),  to  pay  both  of  said  notes  and  the  interest 
thereon,  if  not,  whatever  there  may  be ;  on  condition  that 
said  John  B.  Ford  shall  and  will  effect  an  insurance,  for  the 
term  of  seven  years,  upon  the  life  of  William  IL  Garner^ 
for  the  sum  of  two  thousand  dollars,  for  the  use  and  benefit 
of  said  Ruth  Garner^  and  pay  all  calls  and  premiums,  for 
said  period,  on  account  of  said  insurance ;  said  insurance  to 
be  in  a  good  and  solvent  insurance  company.  And  whereas, 
said  William  H.  Gamer  is  not  now  at  home,  but  down  the 
river,  and  no  medical  examination  can  be  made  of  him  for 
the  purpose  of  effecting  said  insurance;  therefore  the  said 
Ford  agrees  and  binds  himself  to  pay  to  said  Ruth  Garner 
the  sum  of  two  thousand  dollars  in  case  the  said  William 
H,  Garner  shall  depart  this  life  before  ari  insurance  shall  be 
effected  upon  his  life  as  aforesaid.  Now,  therefore,  if  the  said 
Ford  shall,  in  all  things,  comply  with  the  stipulations  in  the 
foregoing  instrument,  to  be  by  him  performed,  then  the  fore- 
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Nov.  Term,  going  bond  to  be  void,  otherwise  to  be  and  remain  in  full 
I06O.      force  and  virtue  in  law. 
FoBD         '  "In  witness  whereof,  &c., 
GaiLi.  (Signed,)         "J.B.  Fobd,  [us.] 

"  W.  D.  MoBRiB,  Security^  [l<8.]" 

The  complaint  alleges  the  death  of  said  William  H.  Ga^ 
ner^  no  insurance  having  been  effected  upon  his  life,  as  pro- 
vided for  in  the  bond. 

A  demurrer  was  filed  to  the  complaint,  which  was  over- 
ruled, and  the  defendants  excepted. 

The  principal  objection  urged  to  the  complaint  is  that  the 
bond  was  executed  without  a  sufficient  consideration.  We 
need  not  decide  whether  any  consideration  would  be  pre- 
sumed, other  than  that  stated  in  the  condition  of  the  bond, 
as  one  of  the  paragraphs  of  the  answer  alleges,  that  it  was 
executed  "in  consideration  that  the  plaintiff  had  agreed 
that  enough  of  her  interest  in  certain  money  mentioned  in 
said  bond,  should  be  applied  to  pay  a  certain  debt  of  the 
plaintiff,  then  due  and  owing  from  her  to  the  Ohio  Ineurance 
Company^  and  the  interest  thereon,  as  specified  in  said  bond, 
and  for  no  other  consideration  whatever." 

To  this  paragraph  of  the  answer  a  demurrer  was  sustained, 
and  exception  taken.  Issues  of  fact  were  formed,  and  the 
cause  tried  by  the  Court;  finding  and  judgment  for  the 
plaintiff. 

The  defendants  appeal  and  assign  several  errors ;  but  we 
deem  it  necessary  to  notice  only  one  point,  as  that,  in  our 
opinion,  is  decisive  of  the  case.  It  appears  by  the  record, 
that  the  only  consideration  for  the  execution  of  the  bond  was 
the  agreement  by  the  plaintiff  to  apply  the  money  to  be 
received  by  her  from  the  underwriters,  on  the  policy  of  insu- 
rance on  the  steamboat,  to  the  payment,  as  specified  in  the 
condition  of  the  bond,  of  her  notes,  on  which  tlie  obligors  of 
the  bond  were  indorsers.  The  question  arises,  whether  this 
was  a  sufficient  consideration  to  support  the  agreement  of  the 
d^endants. 

A  The  case  is,  briefly,  this.   The  plaintiff  owed  a  certain  debt, 
for  which  the  defendants  were  liable,  as  her  indorsers.    She 
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had  money  due  her  from  some  insurance  companies.    She  Nov.  Tenn, 
agreed  to  apply  that  money,  when  received,  to  the  payment      Xo^fj- 
of  the  debt ;  in  consideration  whereof,  the  defendants  agreed       Fobd 
to  effect,  for  her  benefit,  an  insurance  on  the  life  of  William     q^j^^ 
H.  Oamer,  or  pay  her  two  thousand  dollars. 

What  benefit  did  the  defendants  receive,  or  what  injury  did 
the  plaintiff  sustain,  by  her  pronaise  to  apply  her  money  to 
the  payment  of  her  debt  ?  The  debt  to  which  she  agreed  to 
apply  the  money  was  her  own ;  and  her  promise  to  pay  it  and 
save  the  indorsers  harmless,  imposed  no  greater  obligation 
upon  her  than  she  was  legally  under  without  such  promise. 
This  promise,  on  the  part  of  the  plaintiff,  being  for  the  perA 
formance  of  nothing  more  than  she  was  already  bound  tol  "^ 

perform,  seems  to  us  to  be  insufiicient  to  support  the  agree- 1 
ment  on  the  part  of  the  defendants.  _^ . 

The  consideration,  to  support  the  agreement  of  the  defend- 
ants, should  have  been  some  benefit  to  them,  or  some  loss, 
trouble,  inconvenience,  or  charge,  imposed  upon  the  plaintiff. 
Now,  it  was  her  duty  to  pay  the  debt,  and  her  promise  to  pay 
it  out  of  a  particular  fund,  imposed  no  additional  obligation 
upon  her  to  pay  it.  The  promise  to  pay  the  debt  out  of  the 
fund  named  conferred  no  benefit  upon  the  defendants,  as  it 
did  not  operate  as  an  assignment  to  them  of  the  fund,  or  give 
them  the  control  of  it.  Had  her  agreement  operated  as  an 
assignment  of  the  fund,  a  different  question  would  have  been 

ft 

presented.  Such,  however,  is  not  the  case.  "  In  order  to  con- 
stitute an  assignment,  either  in  law  or  equity,  there  should  be 
such  an  actual  or  constructive  appropriation  of  the  subject 
matter  assigned,  as  to  confer  a  complete  and  present  right  on 
the  assignee,  even  where  the  circumstances  do  not  admit  of 
its  inimediate  exercise.  A  covenant,  on  the  part  of  the 
debtor,  to  apply  a  particular  fund  in  payment  of  the  debt,  as 
soon  as  he  receives  it,  will  not  operate  as  an  assignment ;  for 
it  does  not  give  the  covenantee  a  right  to  the  fund,  save 
through  the  medium  of  the  covenantor,  and  looks  to  a  future 
act,  on  his  part,  as  the  means  of  rendering  it  effectual ;  while 
the  characteristics  of  an  assignment  are,  the  relinquishment 
of  all  legal  or  equitable  interest  by  the  assignor,  and  the 
creation  of  a  new  and  independent  right  in  the  assignee." 
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Johnson 

V. 

Luce. 


Nov.  Term,  Lead.  Oa.  Eq.,  vol.  2,  pt  2,  p.  283,  and  aathoiitieB  thete 
I860,     cited. 

The  promise  of  the  plaintiff  to  apply  the  money  to  the 
payment  of  the  notes,  not  only  did  not  give  the  defendants 
any  right  to,  or  control  over,  the  money,  bnt  it  gave  them  no 
right  of  action  against  her  in  addition  to  what  they  already 
had.  They  conld  not  sue  her  npon  this  promise  nntil  they  paid 
the  notes  or  some  part  thereof;  because  nntil  then  they  suf- 
fered no  damage ;  and  when  they  had  so  paid,  their  right  of 
action  became  as  perfect,  without,  as  with,  the  promise  in 
question.     ' 

For  these  reasons,  we  are  of  opinion  that  the  bond  sued 
upon,  was  given  upon  an  insufScient  consideration  and,  there- 
fore, that  the  judgment  can  not  be  sustained. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

TT.  T.  Otto,B,Vidi  O.  V.  Howk^  for  appellants. 

T.  Z.  Smith  and  M.  C.  Kerr^  for  appellee. 


H>   I 


Tuesday^ 
December  11. 


Johnson  v.  Luoe. 

APPEAL  from  the  Kosciusko  Circuit  Court. 

Per  Curiam. — This  was  an  action  by  Luce^  against  John- 
son^ to  enjoin  proceedings  by  the  defendant  against  the  plain- 
tiff for  the  recovery  of  the  possession  of  certain  real  estate,  and 
for  general  relief.  Defendant  answered  the  complaint  by  three 
paragraphs.  To  the  first  and  second  there  were  replies,  but  to 
the  third  a  demurrer  was  sustained.  The  cause  was  submitted 
to  the  Court,  who  found  for  tlie  plaintiff;  and,  having  refused  a 
new  trial,  rendered  judgment,  &c.  The  errors  are  thus  assigned 
on  the  record :  "  Tlie  Court  erred  in  sustaining  the  demurrer  to 
the  third  paragraph  of  defendant's  answer.  The  Court  erred 
in  its  finding  on  the  evidence.  The  Court  erred  in  refusing  a 
new  trial.  The  judgment  does  not  follow  the  finding;  and 
the  Court  erred  in  rendering  the  judgment."  Tliere  is  nothing 
in  these  assignments  of  error.      To  the  sustaining  of  the 
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demnrrer,  no  exception  appears  to  have  been  taken :  hence,  Not.  Tenn, 
that  assignment  is  not  properly  before  ns.     And  having      looi). 
looked  into  the  evidence,  we  are  of  opinion  that  it  sustains     Hazlett 
the  finding  of  the  Court;  and  farther,  that,  in  the  Court    q^^j^^ 
below,  the  merits  of  the  case  have  been  fairly  tried  and 
determined. 

The  judgment  is  a£Srmed,  with  costs. 

K  P.  Biddle,  for  appeUant. 


9  m9m  • 


Hazlett  and  Others  v.  Gambold. 

Depositions  of  witnesses,  who  are  residents  of  a  county  adjoining  that  ia 
which  a  cause  is  pending,  can  not  be  used  in  eyidence  on  the  trial  of 
such  cause,  unless  the  witnesses  are  shown  to  be  within  some  one  of  the 
exceptions  mentioned  in  §  250  of  the  code. 

The  admissibility  of  a  deposition  may  be  tested  as  well  after  as  before  the 
commencement  of  the  trial,  in  case  the  deposition  itself  does  not  disclose 
the  ground  of  olgection. 

APPEAL  from  the  Putnam  Circuit  Court.  Tuesday, 

DavisoNj  J. — ^The  appellee,  who  was  the  plaintiff,  sued  the  ^^^^^^^^ 
appellants  for  hogs  sold  and  delivered,  and  for  money  paid, 
&c.  Tliere  was  a  verdict  for  the  plaintiff;  upon  which  the 
Court,  having  refused  a  new  trial,  rendered  judgment. 
During  the  trial,  the  plaintiff  offered  to  read  in  evidence 
to  the  jury,  the  depositions  of  Thomson  Park^  John  Whst- 
Bione^  and  Elijah  Park;  to  the  reading  of  which  the  defend- 
ants objected,  on  the  ground  that  these  witnesses  all  resided 
in  the  county  of  Montgomery^  a  county  adjoining  that  in 
which  the  cause  was  then  being  tried :  and^at  the  same  time, 
they,  the  defendants,  offered  to  prove  that  said  witnesses  were 
residents  of  Montgomery  county ;  were  within  the  reach  of 
the  process  of  the  Court,  and  that  the  plaintiff  had  used 
no  diligence  to  procure  their  attendance.  The  Court  refased 
the  proof,  overruled  the  objection,  and  permitted  the  deposi- 
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Hazlett 

V. 

Gambold. 


Nov.  Term,  tionfl  to.  be  read  in  evidence.  This  ruling  is  assigned  for 
1860.  error.  The  code  says:  "In  all  actions,  depositions  may  be 
taken  by  either  party,  in  vacation,  immediately  after  the 
service  of  the  summons,  without  an  order  of  the  Court,  and, 
in  term  time,  by  agreement  of  the  parties.  They  may  be 
used  on  the  trial  of  all  issues,  in  any  action,  in  the  following 
cases :  1.  Where  the  witness  does  not  reside  in  the  county, 
or  in  a  county  adjoining  the  one  in  which  the  trial  is  to  be 
held,  or  is  absent  from  the  State.  2.  When  the  deponent  is 
so  aged,  infirm,  or  sick,  as  to  be  unable  to  attend,  or  is  dead. 
3.  When  the  depositions  have  been  taken  by  agreement  of 
the  parties,  or  by  order  of  the  Court.  4.  When  the  depo- 
nent is  a  State  or  county  officer,  or  a  judge,  or  practicing 
physician,  or  attorney  at  law,  and  the  trial  is  to  be  had  in  any 
county  in  which  the  deponent  does  not  reside.  In  either  of 
the  foregoing  cases,  the  attendance  of  the  witness  can  not  be 
enforced."    2  R.  S.,  §  250,  p.  86. 

Assuming  that  the  objection  to  the  depositions  was  made 
at  the  proper  time,  the  ruling  of  the  Court  can  not  be  main- 
tained ;  because  the  statute,  though  it  allows  depositions  to  be 
taken  "in  all  actions,"  does  not  allow  them  to  be  read  in 
evidence  in  any  case,  other  than  those  which  it  points  out 
These  depositions  are  not  within  either  case  prescribed  by 
the  statute.  But  it  is  insisted  that  the  objection  is  not  avail- 
able, because  it  was  not  made  before  the  commencement  of 
the  trial.  Section  266  of  the  code  provides,  that  "  all  objec- 
tions to  the  validity  of  any  deposition,  or  its  admissibility  in 
evidence,  shall  be  made  before  entering  on  the  trial,  not 
afterward.  But  any  deposition,  after  the  commencement  of 
the  trial,  may  be  suppressed,  if  any  matter  which  is  not 
disclosed  in  the  deposition  appears,  which  is  sufficient  to 
authorize  such  suppression."  Ihid,^  p.  88.  As  we  constme 
this  provision,  the  admissibility  of  a  deposition  may  be  tested 
as  well  after  as  before  the  commencement  of  the  trial,  in  case 
the  deposition  itself  does  not  disclose  the  ground  of  objection. 
If  this  construction  be  correct,  and  we  think  it  is,  the  Court 
committed  the  assigned  error ;  because  the  matter  relied  on 
by  the  defendants  is  not  disclosed  by  the  depositions,  but  at 
once  shows  them  to  have  been  inadmissible  as  evidence. 
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PtT  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Osiise  remanded,  &c. 
JK  Secrist  and  D.  E.  Williamson^  for  appellants. 
/.  P.  Usher  and  c/no.  A.  Matson^  for  appellee. 
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Nov.  Terai, 

I860. 

ROBEBTS 

V. 

HAHILTOSr. 


9    ^•^  ^ 


RoBEBTB  V,  Hamilton  and  Others. 


A  jadgment  was  rendered  below,  upon  a  warrant  of  attorney,  waiving  the 
benefit  of  the  appraisement  laws,  when  neither  the  warrant,  nor  the 
contract  upon  which  it  was  based,  authorized  such  a  judgment  The 
defendant,  without  attempting  to  correct  the  error  below,  appealed  to  this 
Court,  and,  pending  the  appeal^  the  error  was  corrected  in  the  lower 
Court. 

EtH  that  in  consequence  of  the  fiulure  of  the  appellant  to  make  any  effort, 
in  the  Court  below,  to  be  relieved  of  that  portion  of  the  judgment  com- 
plained o(  he  must  pay  the  cost  of  the  appeal. 

APPEAL  from  the  Johnson  Circuit  Court.  Tuesday, 

Hawka,  J.— At  the  March  term,  1859,  the  appellees  filed  -^^^'"^  H* 
their  complaint  against  the  appellant,  who  thereupon,  by 
power  of  attorney,  authorized  one,  &c.,  to  confess  a  judg- 
ment for,  &c.,  and  to  waive  all  error  and  right  of  appeal,  &c. 

The  Court  rendered  a  judgment  for  the  amount  confessed, 
and  that  it  be  collected  without  relief,  &c.  Neither  the  con- 
tract nor  the  warrant  of  attorney  waived  relief,  &c.  The 
defendant  made  no  motion  in  the  Court  below  to  be  relieved 
from  that  portion  of  the  judgment,  but  appealed  to  this  Court 
Before  the  case  was  submitted  here,  the  plaintiffi  procured 
the  judgment  below  to  be  amended.  The  question  made  by 
parties  here,  now  is,  who  shall  pay  the  costs  of  the  appeal 
to  this  Court,  under  these  circumstances? 

We  are  of  opinion,  that,  in  consequence  of  the  failure  of 
the  appellant  to  first  make  an  efibrt,  in  the  Court  below,  to 
be  relieved  from  that  portion  of  the  judgment  now  com- 
plained of,  he  should  pay  the  cost  of  the  appeal.  He  did 
not,  in  any  manner,  bring  that  error  to  the  attention  of  the 
Court,  to  have  the  question  reviewed,  or  again  passed  upon,  so 
Vol  XV.— 20 
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Not.  Term,  that  the  record  might  show  the  fact  that  the  attention  of  the 
1q60.      Court  had  been  directly  called  to  the  ruling  on  the  point 
indicated. 
Per  Curiam, — ^The  judgment  is  affirmed,  with  costa. 
O.  M.  Overatreet  and  A.  B.  Hunter^  for  appellant 
T.  W.  Woollen^  for  appellees. 


DWIBB 
V. 

Saukders. 


<  m%m^  • 


DwiKE  V.  Saundees. 


Titeadayt 
December  11. 


Proceedings,  by  habeas  corpus^  to  obtain  a  discharge  fh>m  the  custody  of  a 
constable.  The  officer  returned  to  the  writ,  that  he  held  the  petitioner  in 
cuBtodj  bj  virtue  of  a  capias  ad  respondendum^  issued  by  a  justice  of  the 
peace ;  to  which  the  petitioner  replied,  denying  the  truth  of  the  matten 
chained  in  the  affidavit  on  which  the  capias  issued.  On  the  trial,  no  proof 
was  made  of  the  truth  of  the  matters  charged  in  the  affidavit,  but  it  did 
appear  that  twenty-four  hours  had  not  elapsed  since  the  arrest. 

Bddf  that  the  defendant  was  entitled  to  a  trial  on  the  capias  within  twenty- 
four  hours  after  being  brought  before  the  justice,  and  could  not  give 
special  bail  unless  the  trial  was  continued ;  and  that,  hence,  (  111  of  the 
code,  awarding  the  writ  of  habeas  corpus  to  persons  under  arrest  for  want 
of  special  bail,  has  no  application  to  the  case. 

EMt  also,  that  the  plaintiff,  in  the  capias  proceedings,  could  not  be  required, 
on  a  writ  of  Ao^eoj  corpus  thus  issued,  to  appear  and  prove  the  truth  of 
the  matters  alleged  in  the  affidavit  for  a  capias. 

APPEAL  from  an  order  of  the  judge  of  the  Fountain 
Common  Pleas,  in  vacation. 

WoBDBN,  J. — ^The  appellant  sued  out  a  writ  of  Jiahem 
corpus  against  Saninders^  who  returned  that  he  held  Dwire 
by  virtue  of  a  writ  of  capias  ad  respondendum^  issued  to  him, 
as  constable,  by  a  justice  of  the  peace,  at  the  suit  of  WUlum^ 
McFail.  Dwire  replied,  denying  the  truth  of  the  matters 
contained  in  the  aflSdavit  on  which  the  capias  issued. 

The  capias  was  issued  in  accordance  with  the  provisions  of 
§  24,  p.  454,  2  B.  S.  1852.  No  objection  is  made  as  to  the  suf- 
ficiency of  the  writ  of  capias^  or  the  affidavit  on  which  it 
issued.     On  the  hearing,  it  appearing  to  the  judge  that 
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DWIBB 
V, 

Saunoebs. 


twenty-four  bonrs  had  not  elapsed  from  the  time  of  Ihoire^a  Nov.  Term, 
trreflt   until    the  writ  of   Juibeas   corpus   issued,  he  was      1860> 
remanded  to  the  custody  of  the  constable ;  no  proof  being 
given  or  offered  of  the  truth  of  the  matters  stated  in  the 
affidavit 

Dvnre  appeals,  and  makes  the  point  that  he  should  have 
been  discharged,  unless  the  matters  charged  in  the  affidavit 
on  which  the  capias  issued  were  proven. 

The  section  of  the  statute  above  referred  to  makes  the  writ 
of  capias  returnable  forthwith.  Section  26  provides  that 
''The  defendant  shall  be  entitled  to  a  trial  within  twenty-four 
Hours  after  being  brought  before  the  justice ;  and  if  the  trial 
shall  not  commence  within  that  time,  the  defendant  shall  be 
discharged  from  custody." 

Section  111  of  the  code  provides,  that  "  When  any  person 
shall  be  committed  to  prison  on  an  order  of  arrest,  ^br  want  cf 
ipecial  hail^  he  may  sue  out  a  writ  of  habeas  corpus^  *  *  # 
and  on  the  return  thereof,  the  plaintiff  shall  be  compelled  to  show 
that  the  facts  alleged  in  the  affidavit,  on  which  the  defendant 
is  held  to  bail,  are  true,  or  the  defendant  shall  be  discharged. 
The  defendant  insists  that  this  section  of  the  code,  by  §  75 
of  the  Justices'  Act  (2  R.  S.  1852,  p.  465),  is  made  applicable 
to  proceedings  before  justices,  and  that  the  provision  therein 
made  should  apply  to  arrests  on  mesne  process  issued  by 
justices.  Whetlier  this  proposition  be  tenable  or  not,  we 
need  not,  for  the  purposes  of  the  case  before  us,  decide,  as  the 
provision  in  the  code  has  no  application  to  this  case,  even  if 
applicable  to  arrests  made  on  process  issued  by  justices.  The 
provision  extends  only  to  cases  where  the  party  is  committed' 
to  prison  for  want  of  special  bail.  Special  bail,  in  cases 
before  justices,  is  only  given  where  the  defendant  obtains  a 
continuance  of  the  cause.  We  have  seen  that  the  writ  is 
returnable  forthwith,  and  that  the  defendant  is  entitled  to  a 
trial  within  twenty-four  hours,  or  to  be  discharged  from 
custody.  Until  appearance  before  the  justice,  and  a  continu- 
ance of  the  cause,  no  special  bail  can  bo  given,  and  then  if  not 
given  the  defendant  is  to  be  committed  to  jail.  2  R.  S.  1852, 
$  41,  p.  458.  Where  a  person  is  thus  committed,  perhaps 
the  provisions  of  §  111  of  the  code  apply.    But  such  is  not 
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JONKB 

V. 

TlHCHBB. 


Nov.  Term,  the  case  here.  Here  the  appellant  being  arrested,  immedi- 
1860.  ately  seeks  to  be  discharged  on  kaheoB  corpus^  This  of  courBe 
could  not  be  done  without  notice  to  McFall^  the  plaintiff  in 
the  suit.  2  R.  S.  1852,  §  728,  p.  196.  We  think  it  dear 
that,  under  these  statutory  provisions,  the  plaintiff  in  a  suit 
can  not  be  required  on  a  writ  of  Tidbeas  corpus  thus  issued 
to  appear  and  prove  the  truth  of  his  affidavit.  Were  the 
writ,  on  which  the  appellant  was  held,  void  for  the  want  of  a 
sufficient  affidavit  to  support  it,  or  for  any  other  cause,  a  dif- 
ferent question  would  be  presented ;  but  here  it  seems  to  have 
been  valid :  it  was  an  ample  protection  to  the  officer,  and  it 
rendered  the  custody  and  detention  of  the  appellant  legal. 

We  find  no  error  in  the  order  made  below,  wherefore  the 
judgment  must  be  affirmed. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs. 

W.  H.  Mallory^  for  appeUant 


Jones  and  Another  v.  Tincher  and  Another. 


Tuesday^ 
Decemher  11. 


Suit  upon  a  promissory  note  against  principal  and  surety.  The  surety 
answered,  that  concurrently  with  the  execution  of  the  note,  the  payee  had 
taken  from  the  principal  debtor  a  mortgage  upon  real  estate,  to  secure  the 
same ;  and  asked  that  he  be  required  to  exhaust  the  mortgage  security 
before  taking  out  execution  against  him. 

Held,  that  the  plaintiff  was  entitled  to  judgment  against  both  principal  and 
surety,  and  could  not  be  required  first  to  exhaust  the  moitgage  security. 

Eddy  also,  that  the  surety,  having  been  compelled  to  pay  the  debt,  might  be 
subrogated  to  the  plaintiff's  rights  under  the  mortgage. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Davison,  J. — The  appellees,  who  were  the  plaintiffii,  brought 
this  suit  against  Howard  and  Jones^  upon  a  promissory  note, 
for  the  payment  of  $1,395.  Howard  was  called  and  regularly 
defaulted.  Jones  answered  the  complaint;  alleging,  in  his 
answer,  that  he  executed  the  note  as  Howard'a  security,  and 
that  on  the  day  it  was  given,  viz,  March  20,  1858,  the  plain- 
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tiffi,  to  secure  the  payment  of  the  note  by  Howard^  the  prin-  Nov.  Term, 
cipal  therein,  took  from  him  and  his  wife,  Jane  Howard^  a      I860. 
mortgage  on  certain  real  property   (describing  it),   which       Jones 
mortgage  was  executed  and  received  concurrently  with  the         v. 
execution  of  the  note.    And  the  defendant  avers  that  Howard 
is  utterly  insolvent,  and  that  without  the  security  of  the 
mortgage,  he  has  no  means  that  can  be  reached  by  execution, 
&c.    Defendant  therefore  prays  that  the  plaintiffl  be  required 
to  make  said  Jane  Howard  a  defendant,  &c.,  and  to  proceed 
for  the  foreclosure  of  their  mortgage,  and  to  exhaust  their 
remedies  against  Howard  and  Wife  upon  the  mortgage  before 
execution  shall  be  taken  against  this  defendant,  &c.    Demur- 
rer to  the  answer  sustained,  and  final  judgment  given  for  the 
plaintiflfs.     The  sustaining  of  the  demurrer  is  the  only  error 
assigned  on  the  record. 

The  appellants,  in  support  of  their  answer,  rely  upon  §§ 
674,  675,  and  676  of  the  Practice  Act.  These  sections  provide : 
1.  "  When  any  action  is  brought  against  two  or  more  defend- 
ants upon  a  contract,  any  one  or  more  of  the  defendants  being 
surety  for  the  others,  the  surety  may,  upon  a  written  com- 
plaint to  the  court,  cause  the  question  of  suretyship  to  be 
tried  and  determined  upon  the  issue  made  by  the  parties-  at 
the  trial  of  the  cause,  or  at  any  time  before  or  after  the  trial, 
or  at  a  subsequent  term ;  but  such  proceedings  shall  not  affect 
the  proceedings  of  the  plaintiff.  2.  If  the  finding  upon  such 
issue  be  in  favor  of  the  surety,  the  court  shall  make  an  order 
directing  the  sheriff  to  levy  the  execution  first  upon,  and 
exliaust,  the  property  of  the  principal,  before  a  levy  shall  be 
made  upon  the  property  of  the  surety ;  and  the  clerk  shall 
indorse  a  memorandum  of  the  oi-der  on  the  execution.  8. 
When  any  person  being  surety  in  any  undertaking  whatever, 
has  been  or  shall  be  compelled  to  pay  any  judgment  or  any 
part  thereof,  or  shall  make  any  payment  which  is  applied 
upon  such  judgment,  by  reason  of  such  suretyship,  #  *  #  the 
judgment  shall  not  be  discharged  by  such  payment,  but  shall 
remain  in  force  for  the  use  of  the  person  making  such  pay- 
ment ;  and  after  the  plaintiff  is  paid,  so  much  of  the  judgment 
as  remains  unsatisfied  may  be  prosecuted  to  execution  for  his 
use."    2  E.  S.  1862. 


V. 
TiNCHEB. 


310  CASES  IN  THE  SUPREME  COURT 

Not.  Term,  Jf  the  answer  in  this  case  conld  be  deemed  a  complaint, 
I860,  having  for  its  object  the  formation  of  an  issue  as  to  the 
Jones  suretyship  of  the  defendant,  it  would  be  unobjectionable; 
because,  such  issue  having  been  formed  and  determined  in 
favor  of  the  defendant,  it  would  have  been  the  duty  of  the 
Court  under  the  statute  to  have  made  an  order  '^  directing  the 
sheriff  to  levy  upon,  and  first  exhaust,  the  property  of  tiic 
principal  before  he  levied  on  the  property  of  the  surety." 
But  the  appellee  insists  that  the  answer  is  defective,  '^  because 
it  sets  up  a  bar  to  the  plaintiff's  right  to  a  judgment  on  the 
note  against  both  defendants."  We  concur  in  this  position. 
Indeed,  the  statute  provides  expressly,  that  action  on  the  com- 
plaint which  it  authorizes,  ^'  shall  not  affect  the  proceedings 
of  the  plaintiff."  The  answer  then  is  objectionable,  for  the 
reason  that  it  requires  the  plaintiff  to  foreclose  their  mort- 
gage and  exhaust  their  remedies  against  the  principal  before 
judgment  against  the  surety.  This  requirement  is  not  within 
the  purview  of  the  statute.  They  were  evidently  entitled  to 
a  judgment  against  both  principal  and  surety ;  and  the  former 
being  insolvent  and  destitute  of  leviable  property,  they  have 
the  right  by  execution  to  subject  the  property  of  the  latter  to 
the  discharge  of  the  judgment,  without  proceeding  to  foreclose 
the  mortgage.  It  may,  however,  be  noted  that  the  surety, 
having  been  compelled  to  pay  the  judgment,  may  be  subro- 
gated to  the  plainti£&'  rights  under  the  mortgage.  The  ruling 
of  the  Comi;  upon  the  demurrer  is  not  in  our  opinion  errone- 
ous. Burge  on  Suretyship,  324,  and  authorities  there  cited. 
Dennis  v.  Rider^  2  McLean,  451. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

HuffsLndi  Jones^  for  appellants. 

H,  W.  CTiaae  and  J,  A.  WUstaohy  for  appellees. 
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MuBPHY  and  Another  v.  Smelobb.  •'^"^^' 

Grant 

APPEAL  from  the  White  Common  Pleas,  Popwot. 

Per  Curiam. — Suit  on  note.    Answer  filed  and  then  with- 
drawn, and  by  agreement  cause  submitted  to  court.   Judgment  December  11. 
for  amount  of  note  and  interest.    !No  motion  for  new  trial. 
There  is  no  error. 

Hie  judgment  is  alBSrmed,  with  10  per  cent,  damages  and 
costs. 

O.  0.  Behm^  for  appellant. 

S.  A.  Huff  and  R.  Jones  and  Turpie^  for  appellees. 


•»•  * 


Gbakt  and  Others  v.  Popejoy. 

Upon  the  first  trial  of  the  cause  below,  a  verdict  was  rendered  for  the 
plaintiff  which,  on  motion  of  the  defendants,  was  set  aside,  and  a  new 
trial  granted,  on  the  ground  of  surprise  ;  'Hhej  having  no  reason  to  sup- 
pose that  the  cause  would  be  tried,  and  because  there  was  an  agreement 
to  refer  the  case  to  arbitration."  On  the  second  trial,  the  -plaintiff  again 
recovered,  and  this  appeal  is  taken  firom  that  judgment  The  appellee 
assigns  a  cross  error  upon  the  ruling  of  the  Court,  in  setting  aside  the 
first  verdict 

Bdd,  that  as  the  defendants  entered  upon  the  first  trial  without  oljection, 
and  without  making  any  application  for  a  continuance  on  the  ground 
of  surprise,  and  as  the  cause  assigned  for  a  new  trial,  if  sufficient  iar  that 
purpose,  was  certunly  sufficient  to  authorize  a  postponement,  they  can 
not  be  permitted  to  fidl  back  upon  the  ground  that  they  were  surprised 
in  being  required  to  enter  upon  the  trial 

Bifid,  also,  that  the  Court  below  erred  in  setting  aside  the  first  verdict,  and 
that  the  plaintiff  is  entitled  to  judgment  upon  it 

APPEAL  from  the  Z«  Grange  Common  Pleas.  Tuesday, 

WoBDEN,  J.— This  was  an  action  by  Popejoy  against  the  ^««»^  ^^ 
appellants,  for  work  and  labor.    The  action  was  commenced 
in ,  the  Court  of  Common  Pleas  of  J^ohle  county,  and  taken 
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Gb^nt 

V. 

POPBJOT. 


If OT.  Term,  by  change  of  venue,  on  the  application  of  the  defendants 
186Q.  below,  to  the  Za  Grange  Court  of  CoHimon  Pleas.  The 
transcript  and  papers  were  filed  in  the  latter  Court,  on  July 
25, 1857.  On  the  second  day  of  a  term  of  the  latter  Court, 
which  commenced  on  November  16, 1857,  the  parties  appeared, 
and  the  defendants  filed  an  amended  answer;  and,  the  issues 
being  perfected,  the  cause  was  tried  by  a  jury,  who  returned 
a  verdict  for  the  plaintiff  of  $950. 

The  defendants  moved  for  a  new  trial,  and  filed  reasons  in 
writing  therefor,  the  sixth  of  which  is  as  follows,  viz: 

"  6.  On  account  of  surprise,  the  defendants  having  no -reason 
to  suppose  that  the  cause  would  be  tried,  and  because  there 
was  an  agreement  to  refer  it  to  arbitration.'' 

The  motion  for  a  new  trial  was  sustained,  and  the  plaintiff 
excepted.  On  the  second  trial,  there  was  a  verdict  for  the 
plaintiff,  on  which  judgment  was  rendered,  over  another 
motion,  made  by  the  defendants,  for  a  new  trial. 

The  defendants  below  appeal,  and  assign  errors  in  the  pro- 
ceedings upon  the  second  trial. 

The  appellee,  however,  assigns  a  cross  error,  upon  the 
ruling  of  the  Court  in  setting  aside  the  first  verdict,  and 
granting  a  new  triaL  If  this  error  be  well  assigned,  it  will 
be  unnecessary  to  inquire  whether  error  was  committed  on 
the  second  trial,  as  the  appellee  will  be  entitled  to  judgment 
on  the  first' verdict. 

It  appears,  by  a  bill  of  exceptions,  that  the  new  trial  was 
granted  for  the  reasons  specified  in  the  sixth  written  reason, 
and  not  upon  any  of  tlie  other  reasons  filed.  The  bill  of  excep- 
tions sets  out  all  the  evidence  before  the  Court,  for  and  against 
the  motion.  The  evidence  offered  on  the  motion  consists  of 
the  aflSdavits  of  the  parties,  their  attorneys,  and  others.  The 
aflSdavits  are,  in  some  respects,  conflicting.  They  show  that 
there  had  been  conversation  between  the  parties  in  reference 
to  arbitrating  the  cause.  Perhaps  it  might  be  inferred,  that, 
at  one  time,  Popejoy  had  consented  to  arbitrate.  He,  how- 
ever, swears  that  at  no  time  since  the  commencement  of  the 
suit  did  he  agree  to  the  arbitration.  The  evidence  shows 
pretty  clearly  that  about  two  weeks  before  the  trial  the 
parties  met,  and  after  talking  about  arbitrating  the  case, 
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Pojp^oy  refused  to  arbitrate,  and  this  was  understood  by  fhe  Nov,  Term, 


defendants. 

We  think  that,  giving  every  intendment  in  favor  of  the 
defaidants,  and  indulging  every  legitimate  presamption  in 
favor  of  the  ruling  of  the  Court,  there  was  no  legal  cause 
shown  for  setting  aside  the  verdict,  and  granting  a  new  trial, 
on  the  ground  stated.  Had  the  new  trial  been  granted  be- 
cause the  Court  deemed  the  verdict  contrary  to  the  evidence, 
or  because  it  was  not  satisfied  of  the  fairness  of  the  trial  had, 
a  different  case  would  have  been  presented,  and  this  Court 
would  hesitate  long  before  disturbing  the  action  of  that 
below.     Cronh  v.  Cole^  10  Ind.  485. 

But  such  is  not  the  case  here.  The  record  informs  us  that 
the  new  trial  was  granted  solely  on  the  ground  of  *' surprise, 
the  defendants  having  no  reason  to  suppose  that  the  cause 
would  be  tried,  and  because  there  was  an  agreement  to  refer 
it  to  arbitration  \^  and  we  have  before  us  all  the  evidence  on 
which  the  motion  was  sustained. 

Now,  admitting  every  thing  that  can  be  claimed  from  the 
evidence,  and  something  more,  and  supposing  that  there  had 
been  an  agreement  to  arbitrate  the  case,  in  consequence  of 
which  the  defendants  failed  tp  subpoena  their  witnesses,  and 
make  due  preparation  for  trial,  and  what  position  do  they 
occupy  ?  When  the  cause  was  called,  the  defendants  appeared, 
and  entered  upon  the  trial  without  objection,  and  without 
application  for  a  continuance  or  delay,  on  the  ground  of  sur- 
prise or  otherwise,  in  order  to  make  preparation  for  the  trial. 
When  they  appeared  and  entered  upon  the  trial,  they  were  as 
cognizant  of  the  facts  on  which  they  based  their  motion  for  a 
new  trial,  as  they  were  after  the  trial  was  had.  If  the  causes 
for  which  a  new  trial  was  asked  were  sufficient,  they  were 
certainly  sufficient  to  authorize  a  postponement  or  continuance 
of  the  cause ;  and  a  neglect  to  make  the  proper  application 
for  that  purpose  was  inexcusable.  A  party  can  not  be  per- 
mitted to  enter  upon  the  trial  of  a  cause  without  objection, 
and  take  the  chances  of  a  verdict  in  his  favor,  and  upon 
being  disappointed  in  that,  fall  back  upon  the  ground  that  he 
was  surprised  in  being  required  to  enter  upon  the  trial.  If 
it  would  make  any  difference  that  the  party  was  not  person- 
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Gbakt 

V. 

PorsjoT. 
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Mullen 

V. 

Stbybnb, 


Not.  Tenn,  all j  present,  bat  that  his  attoniej  only  appeared  upon  the  trial, 
I860,  who  might  not  be  apprized  of  the  necessity  of  delay,  such 
&cts  should  be  shown,  which  was  not  done  in  this  case. 

'We  are  of  opinion  that  the  Court  erred  in  setting  aside 
the  first  verdict,  and,  consequently,  that  the  proceedings  sub- 
sequent to  the  return  of  that  verdict  must  be  set  aside ;  and 
that  judgment  should  be  rendered  on  the  verdict,  in  favor  of 
the  plaintiff^  for  the  amount  of  the  verdict,  with  interest  up 
to  the  time  when  judgment  may  be  rendered  thereon. 

Per  Curiam. — ^The  judgment  below  is  reversed,  at  the 
costs  of  the  appellants,  and  the  cause  remanded,  with  in- 
structions to  the  Court  below  to  proceed  in  accordance  witb 
this  opinion. 

J.  B.  Howe  and  J.  II.  Flagg^  for  appellants. 

A.  Ellison  and  R.  Parretty  for  appellee. 


I  m  9 


Mullen  and  Another  v.  Steveks. 


December  11. 


APPEAL  from  the  Ripley  Circuit  Court. 

Per  Curiam. — ^This  was  a  suit  to  settle  a  partnership 
account.  Issues  of  fact  were  made  up,  and  the  case  was 
referred  to  a  referee,  who  made  his  report  Upon  the  report, 
the  Court  rendered  judgment. 

There  is  no  bill  of  exceptions  in  the  record ;  and  the  point 
is  directly  urged  by  the  appellee,  that  this  Court  can  not 
review  the  case.  By  the  settled  practice  of  the  Court,  we 
can  not.    See  Ind.  Dig.  pp.  188,  692,  and  Ind.  Pr.  244. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

J.  W.  Gordon  and  S.  Major^  for  appellants. 

H.  W.  Harrington^  for  appellee. 
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Smith  v.  Smith.  l^^O* 

Grant 
APPEAL  from  the  Porter  Circuit  Court.  ^     v. 

Per  Guriofn. — ^The  appellant  filed  his  petition  against  his 
wife  for  a  divorce.    She  appeared  and  answered,  and  also  Tuesday, 
filed  her  cross-petition,  praying  for  a  divorce  on  grounds 
therein  alleged.    A  divorce  was  granted  on  behalf  of  the 
wife. 

The  record  comes  before  us  without  any  exception  being 
taken  to  the  proceedings  below.  No  question  was  raised  as 
to  the  pleadings ;  no  motion  was  made  for  a  new  trial  or  in 
arrest  of  judgment,  nor  is  the  evidence  set  out ;  in  short,  there 
is  nothing  for  revision  in  this  Court. 

The  clerk,  in  the  transcript  sent  up,  states  that  after  the 
return  of  the  verdict,  the  cause  having  been  submitted  to  a 
jury,  the  plaintiff  moved  for  leave  to  dismiss  his  petition  and 
action,  which  motion  was  overruled,  and  to  which  ruling  he 
excepted ;  but  this  statement  is  clearly  no  part  of  the  record. 
These  matters  could  not  be  made  such,  without  a  bill  of  excep- 
tions.   Ind.  Dig.  §  497,  p.  692,  and  authorities  there  cited. 

The  judgment  is  aflSrmed,  with  costs. 

S.  T.  Anthony^  Thos.  J,  Mernjield  and  James  Bradley^ 
for  appellants. 


Gbant  and  Others  v.  Cbomwell. 

In  the  year  1845  A.  settled,  with  his  family  upon  a  quarter  section  of  land 
in  the  Miami  BeservaiioHf  and  died  May  31,  1847,  after  the  act  of  (Con- 
gress of  August  3,  1846,  became  a  law,  without  proving  his  claim  to  pre- 
emption and  purchajsing  the  land.  After  his  death  his  administrator, 
under  the  acts  of  Congress  in  such  case  provided,  pre-empted  and  entered 
the  land  in  the  names  of  the  heirs  of  A.  A*s  wife  and  children,  at  the 
time  of  such  pre-emption  and  purchase,  still  resided  on  the  land ;  and  all 
the  improvements  were  made  thereon  by  A*  and  his  fiimily,  in  his  life- 
time. 
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Kov.  Term,   &ldt  that  the  widow  might,  under  the  laws  of  Congress,  have  pre-empted 
1860.  ^^^  purchased  the  land;  but  as  it  does  not  plainly  appear  from  the 

— T evidence  with  whose  money  it  was  purchased,  the  inference  is  that  it  wis 

with  the  money  of  those  in  whose  name  it  was  entered,  viz. :  the  heirs 
Gbomwsll.       of  A.^  who  were  also  allowed,  by  law,  to  make  the  entry.    And,  as  the 

widow  was  not  an  heir,  she  had  no  interest  in  the  land. 

Wednesday,        APPEAL  from  the  Howard  Common  Pleas. 

Perkins,  J. — Suit  for  partition.  An  issue  was  made  up, 
and  the  following  agreed  state  of  facts  constituted  the  eyi* 
dence ;  and  it  discloses  the  question  for  decision. 

The  fects  agreed  upon  are :  "  That  the  quarter  section  of 
land,  a  part  of  which  is  set  out  in  the  complaint,  was  settled 
upon  by  EtJian  H.  Birch  in  his  lifetime,  being  in  1845,  with 
his  family ;  that  the  defendant,  J/ary  Grant^  was  then  his 
wife;  that  considerable  improvements  were  made  upon  the 
land  prior  to  the  death  of  Mr.  Birc\  which  occurred  May  31, 
1847 ;  that  the  act  of  Congress,  providing  for  the  right  of 
pre-emption  to  the  public  lands  in  the  Miami  National 
Reservation^  to  actual  settlers  thereon,  which  embraces  the 
land  in  controversy,  was  approved  Augicst  3,  1846;  that 
before  proving  his  claim  to  pre-emption,  and  purchasing 
the  land.  Birch  died;  that  afterward,  his  administrator, 
William  C.  Jones,  under  the  rules  of  the  General  Land 
Office,  pursuant  to  acts  of  Congress  permitting  it,  pre-empted 
and  entered  the  land  in  question  in  the  name  of  the  heirs  of 
said  Ethan  H,  Birch,  deceased,  and  received  a  certificate 
therefor ;  that  at  the  time  of  such  pre-emption  and  purchase, 
the  widow  Birch,  now  Mary  Grant,  with  the  children  of 
Birch,  except  IsaxLC,  who  had  died  shortly  after  his  father, 
continued  to  reside  upon  the  premises ;  that  all  the  improve- 
ments on  the  land,  which  were  considerable,  were  made  by 
Ethan  and  his  family  before  his  death ;  that  under  the  act  of 
Congress,  the  right  of  pre-emption  was  in  the  widow  or  heirs; 
that  the  question  presented  on  this  state  of  facts  is,  whether 
Mary  Grant,  as  the  widow  of  said  Ethan  H.  Birch,  who  was, 
at  the  time  of  the  settlement  and  making  the  improvements, 
residing  upon  the  land  with  the  children  of  Birch,  as  she 
was  at  the  time  of  his  death  and  the  pre-emption  and  pur- 
chase of  the  land  by  the  administrator  in  the  name  of  the 


OF  THE  STATE  OF  INDIANA. 


317 


lieirs  of  Birc\  has  any  interest  in  said  land,  and  if  so,  Nov.  Tenn, 


what? 


"  Thos,  J.  Haebison,  for  plaintiff. 

"  Murray  &  Robinson,  for  defendantB?'^ 


1860. 


The  Court  below  found  that,  as  the  widow  of  Birc\  she 
had  no  interest.  We  think  the  decision  below  should  not  be 
reversed.  If  the  widow  pf  Birch  could  have  claimed  any  in- 
terest  in  the  land,  on  account  of  the  improvements,  (which  we 
do  not  decide,)  the  indefinite  manner  in  which  their  value  is 
stated,  viz.:  that  they  are  considerable,  does  not  show  us  that 
she  has  been  injured  in  any  amount  that  would  justify  a  pro- 
traction of  litigation. 

As  to  the  other  ground  of  title,  by  purchase,  the  question 
is:  "Who  appears,  from  the  statement  of  facts,  to  have  entered 
and  paid  for  the  land  ?  The  law  allowed  the  widow  or  the 
heirs,  and,  doubtless,  the  widow  and  the  heirs,  to  enter  the 
land.  Who  did  it  ?  As  whose  agent  did  the  administrator 
act;  whose  money  did  he  use?  It  is  a  pity  this  point  was 
not  made  plain  by  the  statement  of  facts ;  but  it  was  not,  and 
we  must  be  governed  by  inference. 

The  land  was  entered  in  the  name  of  the  heirs,  and  the  law 
allowed  them  to  make  the  purchase.  The  widow,  in  this  case, 
did  not  fell  in  the  class  of  heirs  to  her  husband.  She  was  not 
one  of  his  heirs,  he  having  children  who  were  such. 

Now,  whose  money  must  we  presume  the  administrator 
used  in  making  the  purchase?  Clearly,  we  think,  in  the 
absence  of  all  evidence  touching  the  fact,  we  must  presume 
he  used  the  money  of  those  in  whose  names  he  took  the  title. 

Per  Curiam, — The  judgment  below  is  aflBrmed,  with  costs. 

C.  Murray^  J.  W,  Robinson^  J,  W.  Oordon  and  J,  A.  Beal^ 
for  appellants. 

ThoB.  J.  Harriaon^  for  appellee. 


Gbakt 

V. 

Cromwell. 
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I860.  DkNNT  v.  CANTHOBir. 


V.  APPEAL  from  the  Knox  Circuit  Court. 

UTTKB.         p^  Curiam. — ^The  judgment  in  this  case  is  affirmed,  for 
Wednesday,    reasouB  given  in  Carson  v.  McPhetridge^  post^  327. 
^^^'^''^  ^^'      The  judgment  is  affirmed,  with  costs. 

John  BaJcer^  for  appellant. 

D.  W.  Voorhees^  J.  E.  McDonald  and  A.  L.  Roaclhe^  for 
appellee. 


<  ^♦^  • 


Covington  r.  Ross. 

WedwBday,  APPEAL  from  the  Ohio  Circuit  Court. 
^**"'^  *  Per  Curiam. — ^The  judgment  in  this  case  is  reversed,  on 
the  authority  of  Carson  v.  McPhetridge^  poaty  327.  We 
decide  in  this,  no  other  points  than  are  decided  in  that  case; 
leaving  all  others,  if  others  there  be,  to  be  settled  on  further 
proceedings  below. 

The  judgment  is  reversed,  with  costs.     Cause  remanded 
for  further  proceedings. 

C.  B.  Smithy  W.  J.  Smith  and  J.  S.  Jelly ^  for  appellant 

A.  C.  Doxoney^  for  appeUee. 


>  •»»  • 


Hunt  v.  Utter. 

Suit  for  the  last  mstallment  of  the  purchase  money  of  real  estate.  Answer : 
that  the  vendor  had  no  title.  No  evidence  was  given  in  reference  to  the 
title,  but  it  appeared  that  the  defendant  was  then  in  possession  under  his 
purchase. 

Hdd^  that  this  evidence  was  priina  facie  sufficient  to  support  the  plaintiff's 
action,  and  threw  the  burden  of  proof  upon  the  defendant 
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APPEAL  from  Johnson  Circuit  Court.  Nov.  Term, 

Hanna,  J. — TJiter  sued  Hunt  upon  a  promisBory  note,  and      Iq^O. 
averred  that  it  was  the  last  payment  upon  lands  described,      Etaks 
that  had  been  sold  by  plaintiff  to  defendant ;  that  he  had  ^^  boabd 
caused  a  tender  of  a  deed  and  the  note  to  be  made,  and  de-  of  Tbustbeb 
manded,  &c.  ^'  ^^  ^^- 

^  '  BASH     AND 

The  defendant  answered :  first,  in  denial ;  second,  that  ^'  at  Ebib  Gahal. 
the  time  of  the  sale  of  the  land  and  tender  of  the  deed,  the  tovj-^ 
plaintiff  had  no  title  to  said  land,  and  has  not  since  acquired  Decmber  12. 
any  title  thereto."    Reply  in  denial. 

Upon  the  trial  neither  party  introduced  any  evidence  in 
reference  to  the  title  of  plaintiff.  It  was  shown  that  he  had 
sold  the  land  described  to  defendant,  for  $3,200,  of  which  this 
1200  was  the  last  payment,  and  that  defendant  was  then,  and 
had  been  for  two  years,  in  possession  of  the  same. 

Was  the  evidence,  upon  the  part  of  the  plaintiff,  sufficient 
under  the  issue  formed?  Prima  facie  it  was.  The  defendant 
had  been  put  in,  and  was  then  enjoying,  the  possession  and 
profits  of  the  lands.  The  fact  that  the  plaintiff  had  possessed, 
and  could  thus  deliver  possession  of  said  land  to  defendant, 
who  continued  in  undisturbed  enjoyment  thereof,  made  such 
a  case  as  threw  the  burden  of  proof  upon  the  defendant. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  10  per  cent, 
damages  and  costs. 

0.  M.  Overatreet  and  A.  B.  Hunter^  for  appellant. 

S,  O.  OyUr^  for  appellee. 


EvAKs  and  Others  v.  The  Boabd  of  Trustees  of  thb 

Wabash  and  Erie  Canal. 

In  ft  suit  by  the  appellee  for  a  trespass  upon  certain  wild  and  unoccupied 
Iftnds,  alleged  to  belong  to  the  trustees,  the  only  evidence  of  title  intro- 
duced was  a  duly  authenticated  list  of  the  lands  selected  by  the  State  of 
hiima  for  the  completion  of  the  WoUxmIi  and  Erie  Canal,  embracing  the 
lands  trespassed  upoa 
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Nor.  Tetnn,   Beld^  that  this  eyidence  was  pima  fade  sufficient  to  establiidL  title  in  the 
I860.  trustees. 


^     v-  APPEAL  from  the  Martin  Circuit  Court 

OF  Trustees     Hajb^na,  J. — ^The  appellee  sued  the  appellants  for  a  trespass 
OP  THE  Wa-  upon  lands,  and  removing  timber  therefrom,  alleged  to  bdong 

EaiB  Canal.  ^  ^^^  ^^^  appellee. 

The  defendants  answered:  1.  A  deniaL  2.  A  license; 
JD^wScrlk  "w^l^ch  second  paragraph  was  denied. 

By  the  rulings  of  the  Court,  upon  instructions  given  and 
refused,  and  upon  the  motion  for  a  new  trial,  the  question 
is  presented  upon  the  silfficiency  of  the  evidence  to  sustain 
the  verdict. 

It  is  insisted  that  the  plaintiff  did  not  show  title  to  the  land. 
It  is  admitted  to  be  wild  land,  unoccupied.  The  evidence  of 
title  introduced,  was  a  ^Muly  authenticated  list  of  the  lands 
selected  by  the  State  of  Indiana  for  the  completion  of  the 
Wabash  and  Erie  Canal,  containing  said  several  tracts  of 
land,  as  ha:ving  been  thus  selected.'^ 

Do  the  statutes  of  1846  and  1847,  upon  the  subject  of  the 
arrangement  of  the  State  debt,  vest  the  title  to  these  canal 
lands  in  the  tinistees  of  the  canal ;  and,  if  not,  does  subsequent 
legislation  show  that  in  pursuance  of  said  statutes  the  title 
has  been  so  vested  ?  If  either  of  these  questions  is  answered 
in  the  affirmative,  the  next  question  is,  whether  such  evidence 
of  title,  although  it  might  be  valid  as  between  the  State  and 
her  bond  holders,  could  be  given  against  the  defendant  in  this 
trial.  The  acts  of  1846  and  1847  are  not  of  themselves 
evidence  that  the  title  which  the  State  held,  in  lands  granted 
by  the  general  government,  had  been  transferred  to  these 
tnistees.  Those  acts  authorized  the  Governor  to  make  such 
transfer,  if  certain  conditions  precedent  were  performed,  for 
purposes  therein  indicated.  The  statutes  named  contain  no 
evidence  that  such  precedent  acts  were  performed  by  tliose 
for  whose  supposed  benefit  tlie  canal,  &c.,  were  to  be  trans- 
ferred to  trustees.  Subsequent  legislation  has,  repeatedly, 
been  of  such  a  character  as  to  recognize  such  transfer  as  hav- 
ing theretofore  taken  place ;  though  not  directly  approved,  or 
in  any  other  manner  noticed.    But  assuming  that  such  is  the 
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fiict,  are  the  courts  bound  to  take  notice  of  it,  so  as  to  con-  Nov.  Term, 
dude  the  rights  of  litigants f  ^o^Q* 

We  are  of  opinion  that  there  is  no  error  in  the  case,  of       Bales 
which  the  defendants  below  can  complain.    Prima  fade^  Thb  State. 
there  was  a  case  made  against  them. 

Per  Ouriam. — The  judgment  is  afSrmed,  with  10  per  cent, 
damages  and  costs. 

John  Baker%  for  appellants. 


» •%•  ■ 


Bajlbs  v.  Thb  State,  on  the  relation  of  Penkinqton, 

Administrator  of  Mallet. 


Suit  upon  the  second,  or  additional  bond  of  an  administrator,  given  on 
application  of  the  former  surety  to  be  discharged.  Answer :  that  at  the 
time  of  the  execution  of  said  second  bond,  said  administrator  had  in  his 
hands  certain  moneys  belonging  to  said  estate,  and  that  afterward  no  money 
or  other  assets  came  to  his  hands. 

BM^  that  the  surety  on  the  second  bond,  was  liable  for  fiulures  of  duty  on 
the  part  of  the  administrator,  occurring  after  the  execution  of  such  bond, 
if  not  before ;  as  for  a  failure  to  account  for  moneys  before  that  time  in  his 
hands. 

Edd^  also,  that  it  was  not  competent  for  the  surety  to  prove  declarations  of 
the  administrator,  made  before  the  execution  of  the  second  bond,  tend- 
ding  to  show  that  he  had  converted  the  money,  then  in  his  hands,  to  his 
own  use. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Hanna,  J. — Bales^  as  the  surety  of  one  Weathered^  was 
sued  on  the  bond  executed  by  them  for  the  discharge,  by 
the  latter,  of  his  duty  as  administrator  of  the  estate  of  one 
Mallet.  It  is  averred  that  Weathered  failed  to  discharge  his 
duty  in  this,  that  he  had,  when  the  bond  was  executed,  $94 
in  good  solvent  notes,  belonging  to  said  estate,  which  he  con- 
verted to  his  own  use,  and  then  left  tlie  State,  &c. 

The  defendant  answered :  1.  A  denial.     2.  That  in  Octo- 

ber^  1855,  said  Weathered  was  appointed  said  administra* 

tor,  and  gave  bond,  with  one  Jerry  Smith  as  surety;  and 
Vol,  XV.— 21 
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Nov.  Term,  afterward  so  administered  the  estate,  that  on  February 
Iq60.  18,  1858,  he  had  collected  all  the  moneys  belonging  to 
Bales      the  same,  and  then  had  in  his  hands,  not  paid  out,  thereof, 

The  State   ^^^  ^^^  ^^  ^^* '  ^^^^  ^^  ^®  ^^^^  ^^  ^^^^  month,  said  Weath- 
ered was,  on  motion  of  his  surety.  Smithy  required  to  give  an 

additional  bond,  &c.,  and  thereupon  the  bond  upon  which 

this  suit  is  founded  was  executed;  that  after  the  execution 

thereof  no  money  or  other  property  came  to  the  hands  of 

said  Weathered  to  be  administered,  nor  was  there  then  in  his 

hands  any  uncollected  claims  due  said  estate ;  but  that  said 

$94  was  then  in  his  hands,  and  he  and  his  surety,  Smithy 

were  liable  therefor  on  their  bond,  &c. 

Reply:  1.  Denial.  2.  That  at  the  time  of  the  execution 
of  said  last  bond,  Weathered  had  in  his  hands,  in  choses  in 
action  and  money  due  said  estate,  the  sum  of  $96,  that  sum 
being  reported  by  him  as  in  his  hands ;  that  defendant  exe- 
cuted said  bond  with  a  full  knowledge,  &c.,  and  thereby 
became  liable,  and  said  Smith  was  thereby  discharged  from 
liability. 

There  was  a  demurrer  to  this  second  paragraph  of  the 
reply  overruled ;  which  ruling  presents  the  first  question  in 
the  case. 

The  ruling  upon  the  demurrer  was  correct.  Tlie  obligation 
rested  upon  the  administrator  to  reduce  and  properly  dis- 
pose of  the  assets.  If,  as  averred  in  the  answer,  he  had 
reduced  to  money,  and  to  his  possession,  all  such  assets,  still 
the  duty  remained  to  apply  the  same  as  the  law  directed.  The 
fear  that  he  would  not  so  apply  the  same  may  have  influenced 
the  first  security  in  seeking  a  discharge.  The  administrator 
may  have  discharged  his  whole  duty  up  to  that  time,  and  yet 
may  have  afterward  violated  that  duty  in  &iling  to  pay  out, 
or  distribute,  the  funds  so  received.  The  second  surety  would 
be  liable  for  failures  of  duty  after  he  was  appointed,  if  not 
before,  a  question  not  presented ;  whether  the  same  resulted 
from  a  failure  to  collect  and  reduce  the  assets,  or  to  pay  over, 
or  properly  account  for  the  same  after  they  should  be  so 
collected. 

The  above  observations  dispose  of  the  first  point  presented 
upon  the  evidence,  which  is,  as  to  the  sufficiency  thereof. 
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Upon  that  point  the  evidence  was  the  report  made  by  the  Nov.  Term, 
administrator  on  the  day  before  the  execntion  of  the  bond,      I860. 
which  showed  that  he  had  in  his  hands  "ninety-four dollars  Pibknington 
balance  unaccounted  for,  most  of  it  uncollected."  j^"^' 

Tke  next  question  arises  upon  the  ruling  of  the  Court  in 
excluding  eridence,  namely :  the  admissions,  or  declarations, 
of  the  administrator)  made  a  few  days  before  the  report  was 
filed  by  him,  to  the  purport  that  he  had  collected  all  the 
money  due  the  said  estate,  and  ooold  not  pay  it  over  because 
he  had  used  it. 

It  is  insisted  that  the  evidence  should  have  been  received 
as  going  to  establish  a  defalcation,  a  breach  of  duty,  before 
the  execution  of  the  last  bond,  and  for  which  suit  should  have 
been  brought  upon  the  first  bond.  Even  if  the  conclusion  is 
correct,  yet  to  establish  facts  leading  to  that  conclusion,  it 
appears  to  us  the  testimony  offered  could  not  be  admitted. 
That  evidence,  if  it  was  worth  any  thing,  would  have  had  a 
tendency  to  defeat  the  whole  action  as  to  both  the  principal 
and  surety  upon  that  bond.  The  surety  could  not,  for  that  rea- 
son, have  offered  his  co-defendant  as  a  witness  to  the  point  in- 
dicated ;  and,  therefore,  he  could  not  give  his  declarations  in 
evidence,  as  to  matters  concerning  which  he  would  thus  be 
incompetent.    Kivg  et  al.  v.  The  State  ex  rel,^  at  this  term. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

C.  C:  Nave  and  J.  WitJierow^  for  appellant. 

J,  M.  Oregg^  for  appellee. 


•  ••  • 


Pennington  v.  Nave  and  Another. 

Suit  upon  a  promissory  note,  given  for  a  retainer,  and  for  services  to  be  ren- 
dered by  an  attorney  at  law  in  a  certain  prosecution  for  perjury.  Subpoe- 
nas were  issued  for  defendant's  witnesses,  and  a  consultation  held  as  to  the 
BufBtaency  of  the  indictment,  which  resulted  in  the  discovery  of  a  defect, 
which  being  suggested  to  the  prosecutor,  he  entered  a  nciU  prosequi.  The- 
defendant  pleaded  a  fiiilure  of  consideration. 
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Nov.  Term,   J%2i,  that  the  letainer  of  the  attorney  ww  a  good  ooDsiderKtioa  for  tbe 

1860.         .promise  to  pay  the  stipulated  amount 

"T  Edd,  also,  that  as  the  attorney  did  all  that  was  required  of  him  in  the  pre- 

X  bitninoton 

y^  miseSy  and  was  not  in  de&ult  in  the  performance  of  his  part  of  the  con- 

Nave.  tract,  he  was  entitled  to  recover  the  amount  of  the  note. 

Beld,  also,  that  evidence  of  the  value  of  the  services  rendered  was  prop- 
erly rejected. 

SUdf  also,  that  a  cause  will  not  be  reversed  for  errora  in  giving  or  refoang 
instructions  when  the  judgment  is  right  on  the  merits. 


Wednesday,        APPEAL  from  the  Hendricks  Common  Pleas. 

December  12.  'W'oBDEN,  J. — Action  by  the  appellees  against  the  appel- 
lant,  upon  a  promissory  note  for  $100.  Trial  by  jury.  Ver- 
dict and  judgment  for  the  plaintiff  below. 

The  facts  of  the  case,  as  gathered  from  the  bill  of  excep- 
tions setting  out  the  evidence,  are  that  one  Salisbury  Pen- 
nington^  a  brother  of  the  appellant,  stood  indicted  in  the 
Hendricks  Circuit  Court,  for  perjury.  The  appellants, 
together  with  other  counsel,  were  retained  to  defend  him; 
and  the  note  sued  on  was  given  for  services  to  be  rendered 
in  that  behalf.  The  counsel  thus  employed  to  defend  Sdii' 
hury^  caused  subpoenas  to  issue  preparatory  to  the  trial  of  the 
cause,  and  held  a  consultation  as  to  the  suflSciency  of  tie 
indictment,  and  came  to  the  conclusion  that  it  was  bad.  One 
of  them  suggested  the  defect  to  the  prosecuting  attorney, 
who  thereupon  entered  a  nolle  prosequi  upon  it,  and  caused 
Salisbury  to  be  recognized  for  his  appearance  from  day  to 
day,  to  answer  to  a  new  indictment  to  be  preferred  against 
him  by  the  grand  jury.  No  other  indictment,  however,  was 
found,  and  no  further  proceedings  were  had  against  the 
accused  on  the  charge  of  perjuiy.  The  appellant  insists 
that  the  consideration  of  the  note  has  failed,  and  that  he 
should  not  be  required  to  pay  it,  because  the  indictment  was 
non  prossed  and  the  accused  was  never  tried  at  all. 

We  are  not  able  to  perceive  that  the  consideration  of  the 
note  has  in  any  manner  failed.  The  retainer  of  the  plaintiffi 
was  a  good  consideration  for  the  promise  to  pay  the  stipu- 
lated amount.  The  plaintiffs,  it  appears,  entered  upon  the 
discharge  of  their  duty,  by  an  examination  of  the  indict- 
ment and  making  preparations  for  trial.    It  was  no  fault  of 
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theiiB  that  the  cause  was  not  tried.    They  did  not  appear  N07.  Tenn, 
upon  any  trial^  because  the  accused  had  no  cause  to  be  tried,      1860. 
it  haying  been  disposed  of  in  a  naore  summary  way.    The  PsinnNGTON 
plaintiflfe  did  all  that  could  be  required  of  them  to  be  done,      ^r  J' 
and  were  not  in  default  in  the  performance  of  their  part  of 
the  contract.    Such  being  the  case,  it  is  difScult  to  perceive 
on  what  ground  the  appellant  can  be  excused  from  paying 
the  stipulated  remuneration. 

The  appellant  offered  evidence  to  show  the  value  of  the 
services  performed,  which  was  properly  rejected  by  the  Court 
below.  The  plaintiflfe  wQre  entitled  to  recover  the  amount  of 
the  note  or  not  recover  at  all.  Had  the  suit  been  brought 
against  the  accused,  on  the  quantum  meruit^  to  recover  the 
value  of  the  services,  the  evidence  would,  of  course,  have 
been  legitimate ;  but  it  was  entirely  irrelevant  to  any  ques- 
tion involved  in  this  suit.  The  only  question  was,  whether 
the  plaintiffs  had  performed  their  part  of  the  agreement.  If 
so,  they  were  entitled  to  recover  the  amount  of  the  note ;  if 
not,  they  were  not  entitled  to  recover  at  all.  We  are  of 
opinion  that  they  performed  their  agreement  according  to  its 
legal  effect,  and  did  all  that  could  be  required  of  them ;  and, 
consequently,  that  they  were  entitled  to  recover.  Being 
of  opinion  that  the  plaintiff  were  clearly  entitled,  on  the 
evidence,  to  recover,  we  have  not  examined  closely  all  the 
charges  given  and  refused ;  nor  do  we  deem  it  necessary  to 
lengthen  this  opinion  by  copying  them.  If  any  errors  were 
committed  they  were  harmless,  and  for  such  errors  a  judg- 
ment will  not  be  reversed.    Van  Pelt  v.  Corwine^  6  Ind.  363. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  costs, 
and  5  per  cent  damages. 

P.  S.  Kennedy  and  Z.  JT.  Campbell^  for  appellant. 

0.  C.  Nave  and  J.  WitTierow^  for  appellees. 
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Nov.  Term, 

l^^Q-       Hawkinb  and  Others  v.  The  Boabd  op  Tbdbtbes  of  the 
YonvQ  Wabash  Aim  Erie  Canal. 

APPEAL  from  the  Martin  Circuit  Court 
Wednej^y,        Per  Curiam. — ^This  case  is  similar  to  that  of  the  same 
appellees  at  the  suit  of  Evams^  ante^  319. 

The  judgment  is  a£Srmed,  with  10  per  cent  damages  and 
costs. 

John  Bakery  for  appellant 


»i  • » » » 


Young  v.  Ubich  and  Another. 

The  finding  and  judgment  of  the  Court  was  for  the  defendant  There  was 
no  conflict  in  the  evidence ;  and  it  wbs  sufficient  to  entitle  the  plaintiff  to 
a  finding  and  judgment 

Meldy  that  the  motion  of  the  plaintiff,  for  a  new  trial,  should  have  be^ 
sustained. 

D^J^U       ^^^^^^  ^^^  ^^^  Ebward  Circuit  Court. 

Per  Curiam, — Young  had  an  unpaid  judgment  against 
Urich^  on  which  an  execution  had  been  issued  and  returned 
"  no  property."  He  filed  his  complaint  against  Urich  and 
Newlin^  alleging  that  Urich  had  an  equitable  interest  in 
certain  real  estate,  describing  it ;  that  he  purchased  the  same 
of  Newlin  and  has  paid  him  all  the  purchase  money  except 
$200,  and  has  taken  possession  of  the  same  and  now  occupies 
it ;  that  Newlin  has  not  conveyed  it  to  TJrich^  but  has  agreed 
to  do  so  upon  the  payment  of  the  $200  of  unpaid  purchase 
money.  Prayer,  that  UrictCe  interest  may  be  sold  to  pay  the 
debt.  Newlin  was  defaulted.  Urich  admitted  the  debt,  bnt 
denied  the  other  matters  alleged.  The  Court,  on  trial,  found 
for  the  defendants ;  overruled  a  motion  for  a  new  trial,  and 
rendered  judgment  on  the  finding. 

The  evidence  is  set  out,  and  we  think  it  is  suflScient  to 
entitle  the  plaintiff  to  a  finding  and  judgment    There  is  no 
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conflict  in  the  testimony,  and  we  do  not  perceive  any  snbBtan-  Nov.  Tenn, 
tial  particular  in  which  the  plaintiflT  failed.    We  have  been      I860. 
famished  with  no  brief  on  the  part  of  the  appellee,  and,  con- 
Beqaeqtly,  are  not  advised  npon  what  ground  the  finding  and 
judgment  were  rendered,  or  are  sought  to  be  maintained. 

The  judgment  is  reversed,  with    costs,  and  the  cause 
remanded  for  a  new  trial. 

R.  Vaile  and  S.  A.  Brouse^  for  appellant. 
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The  disabling  provision  in  ^  2,  Art  6,  of  the  new  Consti^tion,  which 
ordains  that  ''no  person  shall  be  eligible  to  the  office  of  clerk,  recorder, 
or  auditor,  more  than  eight  years  in  any  period  of  twelve  years,"  literally 
applies  to  periods  of  time  under  the  new  Constitution,  and  not  to  terms 
of  office. 

The  tenth  subdivision  of  the  schedule  to  the  new  Constitution,  construed 
in  reference  to  the  disabling  clause  in  §  2  of  Art  6,  aided  by  a  recurrence 
to  the  history  of  the  time  of  the  adoption  of  the  new  Constitution,  shows 
that  it  was  the  intention  of  the  convention  which  framed  it,  that  those 
officers  who  held  over  under  the  new,  should  be  regarded  as  doing  so  by 
virtue  of  their  popular  election  under  the  old  Constitution ;  and  that  such 
holding,  as  to  term,  should  be  regarded  as  a  holding  under  the  new 
Constitution. 

The  time  served  under  the  new  Constitution,  pursuant  to  an  election  under 
the  old,  must  be  regarded  as  a  part  of  the  eight  years  to  which  a  derk  is 
limited  imder  the  former. 

The  limitation  to  eight  years,  in  §  2  of  Art  6  of  the  new  Constitution,  does 
not  embrace  time  served  in  either  of  the  offices  named  in  said  §  2,  under 
a  pro  tern,  appointment,  or  a  simple  holding  over  to  fill  a  vacancy,  accord- 
ing to  the  provisions  of  $  11,  Art  2,  of  the  same. 

The  term  "eligible,''  as  used  in  the  new  Constitution,  relates  to  the  capacity 
of  holding,  as  well  as  to  the  capacity  of  being  elected  to  an  office. 

As  the  disability  in  this  case  was  one  of  which  the  voters  were  bound  to 
take  notice,  and  a  general  election,  fixed  by  law,  is  not  vitiated  by  a 
fiulure  of  the  officer  to  make  the  publication  required  by  law,  the  sac- 
oessor,  fitirly  elected,  is  entitled  to  the  office. 
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Nov.  Term,       APPEAL  from  the  Monroe  Oircuit  Oonrt. 
•*^"^^-         Pkekins,  J. — McPJietridge  was  elected  clerk  of  the  Monroe 
Cabbon      Oircuit  Oourt,  in  1845,  for  the  term  of  seven  years.    On 
Mc^T-    ^<>^^^^  Ij  1851,  the  new  Constitution  of  the  State  took 
BiDOK.      effect,  being  about  a  year  before  the  expiration  of  the  term 
Wednesday     ^^^  which  McPhetridge  had  been  elected. 
December  12.       At  the  October  election,  in  1852,  McPhetridge  was  re- 
elected clerk  for  the  tetm  of  four  years. 

At  the  October  election,  in  1856,  he  was  again  elected 
clerk,  as  he  claims,  for  the  term  of  four  years,  which  would 
expire  in  1860. 

At  the  October  election,  1869,  Carson  was  voted  for,  for 
clerk,  and,  as  he  claims,  elected  the  successor  of  McPhet- 
ridge^ with  the  right  to  take  immediate  possession  of  the 
office. 

He  insists  that  the  right  of  McPhetridge  to  hold  the  office 
ceased  at  the  expiration  of  eight  years,  from  November  1, 
1851 ;  being  one  year  before  the  expiration  of  the  term  of 
four  years  for  which  he  claimed  to  have  been  last  elected. 
Carson  insists  that  the  new  Constitution  effected  such  curtail- 
ment of  his  term. 

Section  2  of  Art.  6  of  that  instrument  ordains,  that  there 
shall  be  elected,  in  each  county,  by  the  voters  thereof,  at  the 
time  of  holding  general  elections,  a  clerk  of  the  Oircuit  Court, 
&c.,  who  shall  continue  in  office  four  years;  and  further, 
'^  and  no  person  shall  be  eligible  to  the  office  of  clerk, 
recorder,  or  auditor  more  than  eight  years  in  any  period 
of  twelve  years." 

McPhetridge  contends  that  this  clause  of  the  Constitution 
applies  only  to  time  and  terms  of  office  filled  by  election  after 
the  new  Constitution  took  effect.  Carson  contends  that  it 
applies  to  time  and  terms  actually  served  after  the  new  Cod- 
stitution  came  into  operation,  though  under  elections  which 
took  place  under  the  old  Constitution. 

The  question  has  been  thoroughly  discussed  by  counsel, 
upon  general  principles,  but  no  authority  bearing  upon  it 
has  been  cited ;  and  we  have  patiently  considered  it,  with  a 
frequent  vibration  of  opinion,  and  now  come,  with  some 
hesitation,  to  a  final  conclusion. 
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laterally,  the  disabling  proyisioii  applies  to  periods  of  time,  Nor.  Tenn, 
not  to  terms  of  office ;  and,  of  course,  it  applies  to  time  mider  loCO. 
the  present  Constitution,  of  which  it  is  a  part,  as  it  specifies 
DO  other.  It  says  ^'no  person,''  not  no  such  person  as  has 
been  elected  under  the  new  Constitution,  &c.,  shall,  &c.  But 
we  can  not  determine  its  meaning  by  a  reference  to  the  sec- 
tion alone  of  the  Constitution  in  which  it  is  found ;  because, 
from  that  section,  we  can  not  know  that  any  person  will  hold 
office  under  the  new  Constitution  by  any  other  mode  than 
election,  at  the  general  elections  the  section  refers  to.  We 
must,  then,  look  to  other  sections  of  the  Constitution. 

It  is  provided  in  the  schedule  as  follows: 

^^  Tenth.  Every  person  elected  by  popular  vote,  and  now 
in  any  office  which  is  continued  by  this  Constitution,  and 
every  person  who  shall  be  so  elected  to  any  such  office  before 
the  taking  effect  of  this  Constitution,  (except  as  in  this  Con- 
8titntion  otherwise  provided,)  shall  continue  in  office  until 
the  term  for  which  such  person  has  been  or  may  be  elected, 
shall  expire:  Provided^  that  no  such  person  shall  continue 
in  office,  after  tlie  taking  effect  of  this  Constitution,  for  a 
bnger  period  than  the  term  of  such  office  in  this  Constitution 
prescribed.'' 

How  is  this  provision  to  be  construed  in  reference  to  the 
disabling  clause  contained  in  §  2  of  Art.  6,  above  quoted  ? 
A  recurrence  to  the  history  of  the  time  of  the  adoption  of 
the  Constitution  may  slightly  aid  in  answering  this  inquiry. 
A  portion  of  the  officers,  under  the  old  Constitution,  held  by 
popular  election,  and  a  portion  by  mode  of  appointment. 
The  terms  of  some  of  the  officers,  also,  were  somewhat 
lengthy.  One  object  of  the  new  Constitution  was  to  make 
all,  or  nearly  all,  the  officers  elective  by  the  people,  and  to 
shorten  the  terms  of  office.  Influenced  by  these  views,  the 
convention  provided,  in  the  subdivision  of  the  schedule 
quoted,  that  those  persons,  then  in  an  office  continued  in 
the  new  Constitution,  who  had  come  in  by  popular  election, 
the  mode  adopted  by  that  Constitution  for  filling  the  offices, 
should  continue  to  hold  under  that  Constitution,  as  they  had 
been  brought  into  office  by  the  popular  mode  prescribed  by 
it;  but  subject  to  the  doctrine  of  supposed  reform,  by  short- 
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Not.  Term,  ening  the  terms  of  office,  upon  which  the  convention  were 
loQO'      acting.    Hence  the  provision,  that  the  officers  of  whom  we 
are  speaking  should  be  limited  to  two  and  fonr  years,  the 
terms  under  the  new  Constitution. 

Hence,  also,  the  absence,  in  the  Constitution,  of  a  pro- 
vision continuing  in  office  those  who  had  not  come  in  by 
popular  election. 

By  these  considerations,  we  are  led  to  the  conclusion,  that 
it  was  the  intention  of  the  Constitutional  Convention,  that  those 
officers  who  held  over  under  the  present  Constitution,  should 
be  regarded  as  doing  so  by  virtue  of  their  popular  election, 
and  not  of  appointment  by  the  convention;  and  that  such 
holding  should  be  further  regarded,  as  to  term,  as  a  holding 
under  the  limitations  of  the  present  Constitution.  See  Joryii 
V.  Cavin8y  4  Ind.  305;  I%e  Oovemar  v.  NeUon^  6  id.  496; 
Coffin  V.  The  State,  7  id.  167. 

The  next  question  is,  must  the  time  served  under  the  new 
Constitution,  pursuant  to  an  election  under  the  old,  be  reck- 
oned as  a  part  of  the  eight  years  to  which  a  clerk  is  limited 
by  the  new  Constitution  ?  It  might  be  difficult  to  so  decide 
upon  §  2  of  Art.  6  alone;  but  it  would  seem  that  it  was  the 
intention  of  the  convention  that  it  should  be  so  reckoned. 
That  body,  by  the  Constitution,  had  limited  the  clerk  to 
eight  years  of  continuous  service ;  but  there  was  a  provision 
in  the  Constitution,  to  meet  a  contingency  that  might  happen, 
requiring  di,  pro  tern,  appointment  to  fill  a  vacancy  in  such 
office;  and  the  convention  seemed  to  have  been  of  opinion 
that  the  limitation  to  eight  years  of  service  would  embrace 
such  time  oi pro  tern,  service  as  a  part  of  the  eight  yean; 
and  hence,  as  they  did  not  so  intend,  they  ordained  an  express 
exception  in  §  11  of  Art.  2,  which  is  in  these  words,  viz.: 
^^  In  all  cases  in  which  it  is  provided  that  an  office  shall  not 
be  filled  by  the  same  person  more  than  a  certain  number  of 
years  continuously,  an  appointment,  pro  tempore,  shall  not 
be  reckoned  a  part  of  that  term." 

They  also  expressly  provided  for  the  case  of  holding  over 
till  a  successor  was  elected,  &c.,  to  prevent  a  temporary 
vacancy. 

Now,  the  clause  just  quoted  from  §  11,  has  more  than  the 
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weight  of  a  simple  exception  to  a  general  rnle,  implying,  Not.  Term, 

of  course,  that  cases  not  specially  excepted  are  to  be  governed      I06O. 

by  it    It  furnishes,  by  its  language,  a  clear  exposition  of 

what  the  convention  meant  by  §  2  of  Art.  6 ;  it  shows  that 

the  limitation,  the  disability  imposed,  attached  to  period  of 

service  under  the  new  Constitution,  not  to  terms  of  election. 

It,  in  effect,  declares,  that  that  section  means  that  "an  office 

shall  not  be  filled  by  the  same  person  more  than  a  certain 

number  of  years  continuously,''  under  this  Constitution ;  and 

then  excepts  pro  tern,  appointments,  and  cases  of  holding 

over  to  prevent  vacancies.    But,  as  we  have  seen,  those  officers 

who  continued  under  the  new  from  the  old  Constitution,  by 

virtue  of  their  popular  elections,  are  not  considered  as  holding 

hjpro  tern,  appointments,  or  a  simple  holding  over  to  prevent 

a  vacancy ;  and  hence,  do  not  fall  within  the  exceptions. 

The  term  eligible,  as  used  in  our  Constitution,  relates  to  ca- 
pacity of  holding,  as  well  as  capacity  of  being  elected  to,  an  office. 

The  fact  that  the  effect  of  this  construction  will  be  to 
terminate  the  holding  of  a  portion  of  the  first  occupants, 
under  the  new  Constitution,  in  the  middle  of  a  tei*m,  we  do 
not  think  is  entitled  to  much  weight.  It  produces  no  greater 
inconvenience  than  death,  removal,  or  resignation  is  fre- 
quently doing,  and  is  as  well  provided  for  as  such  cases  are. 
Suppose  the  Constitution  rendered  a  person  ineligible  to  hold 
an  office  after  he  had  arrived  at  a  certain  age,  say  sixty  years, 
he  might  be  elected  at  fifty-nine,  and  serve  a  year,  and  then 
be  compelled  to  vacate  his  office. 

As  the  disability  in  this  case  was  one  of  which  the  voters 
were  bound  to  take  notice,  and  a  general  election,  fixed  by  law, 
is  not  vitiated  by  a  &ilure  of  the  officer  to  make  the  publica- 
tion required  by  statute,  the  successor,  fairly  elected,  is,  under 
the  decision  in  the  case  of  GulicJc  v.  New.  14  Ind.  93,  entitied 
to  the  office.    See  P.  S.  to  Letter  XIX  of  Woodfall's  Junius. 

It  may  be  observed,  that  the  question  in  this  case  is  not  one 
of  prospective  or  retrospective  operation  of  the  Constitution, 
but  one  as  to  the  meaning  of,  or  the  subject  matter  to  which, 
a  particular  clause  applies.  It  is  prospective  in  its  operation, 
with  either  meaning  or  application ;  prospective  as  to  time  of 
service  in  one  case,  or  to  time  of  election  in  the  other. 
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CASES  m  THE  SUPREME  COURT 

Per  Curiam. — ^The  judgment  below  Ib  reversed,  with  coBtB. 

Cause  remanded  for  further  proceedings,  in  accordance 

this  opinion. 
D.  Sheeks^  W.  T.  Otto  and  J.  &  Davis^  for  appellant 
J.  K  McDonald  and  A,  Z.  SoacAej  for  appellee. 
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Bennett  and  Others  v.  Wmxm. 


Thursday, 
December  IS. 


Chancery  causes,  under  the  old  practice,  were  decided  in  the  appellate  CSoorte 
on  the  weight  of  evidenoe,  and  hence  the  evidence  was  required  to  be  by 
deposition,  and  not  oral,  and  to  be  placed  in  the  record. 

Adult  parties  might,  undoubtedly,  waive  these  rules  of  practice,  and  be 
bound  by  the  waiver,  but  it  is  error  ibr  a  Court,  trying  a  chancexy  cause, 
to  admit  oral  evidence  against  infimts,  which  is  not  placed  in  the  reooid. 

The  mere  proof  of  handwriting  to  exhibits,  and  writings  made  part  of  the 
pleadings,  is  excepted  from  these  rules,  and  might  be  made  by  parol ;  but 
the  execution  of  promissory  notes  mentioned  in  the  complainant's  bill,  bat 
not  made  exhibits,  could  not  be  proven  orally. 

Under  our  present  code  the  practice  is  different^  and  a  decree  against  an 
infant  will  not  be  reversed  because  the  evidence  is  not  in  the  record. 

APPEAL  from  the  Tippecanoe  Circuit  Court 

Perkins,  J. — ^Tbis  is  an  old  chancery  cause,  and  was  decided 
by  this  Court  at  a  former  term.  Subsequently,  a  rehearing 
was  granted,  the  cause  again  submitted,  and  again  have  we 
examined  it  with  a  like  result  as  before.  We  would  gladly 
have  afSrmed  the  judgment  below,  and  ended  litigation  in' 
the  cause,  but  have  not  been  able  to  do  it. 

As  we  have  said,  this  is  an  old  chancery  cause.  Snch  canseB 
must  be  decided  in  the  appellate  Court  upon  the  weight  of 
evidence. 

Hence,  in  such  causes  the  evidence  must  all  be  placed  in 
the  record. 

Hence,  the  evidence  is  taken  by  way  of  depositions,  and 
not  orally ;  which  depositions  become  a  part  of  the  record. 

Adult  parties  may,  undoubtedly,  waive  these  rules  of  piao- 
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tice,  and  be  bound  by  the  wairer.    But  we  take  it  that  it  is  Not.  Term, 

WTor  for  a  Court,  trying  a  chancery  cause,  to  admit  oral  evi-      IwO' 

dence  against  infants,  which  evidence  is  not  placed  in  the 

record ;  because,  unless  we  so  hold,  infants  might  be  deprived 

of  the  benefit  of  their  appeal.    From  this  rule,  the  mere 

proof  of  handwriting  to  exhibits  and  writings  made  a  part  of 

the  pleadings,  is  excepted.    Foote  v.  Zefavour^  6  Ind.  473. 

Did  the  record  in  this  case  show  bo  more  than  that,  we  might 

get  along  with  it.    But  it  does  show  more.    It  shows  that 

parol  evidence  was  given  generally  in  the  cause.    What  effeet 

that  evidence  may  have  had  upon  the  determination  reached 

below,  we  can  not  tell. 

The  record  states,  on  page  twenty-two,  which  statement, 
being  a  part  of  the  decree,  we  must  regard,  that  the  cause  is 
submitted  to  the  Court,  upon  bill,  answers,  depositions,  &c., 
"and  thereupon  the  Court,  having  examined  witnesses  orally, 
touching  the  truth  of  the  matters  and  things  in  the  said  bill 
of  complaint  alleged,  and  the  said  complainant  having  ex- 
hibited and  proven,"  &c. 

The  case  of  Conn,  et  al.  v.  Penn.^  4  Cond.  Rep.,  (U.  S.) 
p.  716,  is  in  point.  See,  also,  3  Dan.  Ch.  Pr.,  Perk.  Ed.  1025 ; 
Bart  Suit  in  Equity,  p.  225. 

Having  concluded  to  reafSrm  the  former  decision,  we  prefer 
to  return  to  the  record  the  opinion  then  written,  as  the  final 
determination  of  the  Court,  to  elaborating  the  case  anew. 


Opinion  on  former  subndssion. 

WoBDEN,  J. — ^This  was  a  suit  in  chancery,  decided  in  1845. 
Wdoh^  tlie  appellee,  was  complainant.  The  bill  alleged,  that 
in  1838  the  complainant  sold  certain  lands,  described  therein, 
to  William  Bennett^  for  the  sum  of  $7,500 ;  $3,000  of  which 
was  to  be  paid  on  the  25th  of  the  next  December;  $2,250  on 
December  25,  1839;  and  the  remaining  $2,250,  on  Decemher 
25,  1840;  the  last  mentioned  sums  to  draw  interest  at  the 
rate  of  8  per  cent  per  annum,  after  twelve  months  from 
the  day  of  sale.  That  Bennett  gave  the  complainant  his 
notes  for  the  payments  above  mentioned,  with  Jacob  and 
Samud  Mustard  as  his  sureties.    The  agreement  between 
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Nov.  Term,  the  parties  for  the  sale  of  the  land  was  in  writing^  iad, 
I860,      so  far  as  it  is  necessary  to  notice  it  in  this  opinion,  is  as 
follows,  viz, : 

"  Articles  of  agreement  witnesseth :  that  Twmer  Wdek  hath 
sold  to  William  Bennett  and  Samuel  Mustard^  all  the  land 
purchased  of  Nehemiah  Ellis  and  John  Suff^  by  said  Wdch^ 
except  one  hundred  and  sixty  acres ;  the  part  sold  by  said 
Welch  to  said  Bennett  and  Mustard^  containing  four  hundred 
and  twenty  acres,  all  in  Uppecanoe  county,  Indiana^  except 
seventy  acres  in  the  N.  E.  comer  of  Fountain  county.  The 
said  Bennett  and  Mustard  is  to  pay  to  said  Welch  for  said 
land  $7,500 ;  $3,000  to  be  paid  on  25th  December  next;  $2,250 
in  one  year  afterward,  and  $2,250  in  one  year  after  that,  and 
8  per  cent,  interest  to  be  paid,  in  advance,  on  the  two  last 
payipents,  after  one  year  from  this  date." 

It  is  averred  that  Mustard  had  no  interest  in  the  land,  but 
that  he  became  a  party  to  the  contract,  merely  as  surety  i(st 
Bennett.  It  is  further  alleged  that  the  first  installment  of 
$3,000  has  been  duly  paid,  and  a  portion  of  the  others,  leav- 
ing a  large  balance  unpaid.  A  subsequent  contract  was 
entered  into  between  Welch^  Mustard^  and  one  Sargeafd^ 
contemplating  an  extension  of  time  on  the  payments  thus  to 
be  made;  but  as  Bennett  was  not  a  party  to  it,  and  does  not 
appear  to  have  consented  to  it  in  any  manner,  any  farther 
notice  of  it  will  be  unnecessary.  Bennett  died  in  1841, 
before  the  filing  of  the  bill.  It  is  alleged  that  he  took  posses- 
sion of  the  lands  under  the  contract,  and  continued  such  pos- 
session until  his  death,  since  which  time  they  have  been  in 
possession  of  his  administrator.  It  is  also  averred  that  the 
Mustards  and  the  estate  of  Bennett  are  insolvent  It  is 
alleged  that  the  complainant,  at  the  time  of  making  the  con- 
tract, was  and  still  is  seized  in  fee  of  the  land,  and  then  had 
and  still  has  a  good  right  to  convey  the  same  according  to  his 
contract.  The  Mustards^  Sargeant^  and  the  administrator, 
widow  and  heirs  of  Bennett^  are  defendants.  Pmyer  that  an 
account  be  taken  of  what  was  due  the  plaintiff,  and  that  the 
land  be  sold  for  the  payment  thereof,  and  for  other  relief. 
As  to  part  of  the  defendants  the  bill  was  taken  as  confessed; 
but  the  heirs  of  Bennett^  who  were  infants,  appeared  by  their 
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gnardian  ad  litem^  appointed  for  them,  and  answered  in  the  Nov.  Tenn, 
UBoal  manner.  I860. 

The  record  shows,  that  a  default  having  been  taken  against  Bennxtt 
the  other  defendants,  the  canse  was  "  set  down  for  a  hearing  ^  ^* 
upon  the  bill  and  answers  of  said  infants,  by  their  said  guar- 
dian, and  of  the  said  defendant,  Lydia^  (widow)  exhibits 
and  depositions;  and  therenpon  the  Court,  having  examined 
wituesses  orally,  touching  the  truth  of  the  matters  and  things 
in  the  said  complaint  alleged,  and  the  complainant  having 
exhibited  and  proven,  in  open  Court,  the  original  agreements, 
copies  of  which  are  made  a  part  of  this  bill  of  complaint, 
marked  ^^  A^  and  ^^ B^  and  also  the  said  two  original  notes 
for  $2,260  each,  referred  to  in  said  bill  of  complaint,  do  find 
the  matters  and  things  alleged  in  said  bill  of  complaint  to  be 
true  in  substance  and  fact."  Thereupon  the  Court  found 
there  was  due  the  complainant  $5,038  and  53  cents,  and 
ordered  the  land  described  in  the  complaint  to  be  sold  for 
the  payment  thereof.  It  is  insisted  that  there  was  not  su£S- 
cient  evidence  before  the  Court  to  warrant  the  decree  thus 
made. 

There  is  no  testimony  in  the  record  except  the  deposition 
of  Lawsan  Ahhett^  the  administrator  of  the  estate  of  Bennett. 
He  says,  "  he  believes  the  following  to  be  a  correct  description 
of  the  lands  intended  and  meant  by  the  parties  to  the  original 
agreement,  a  copy  of  which  is  made  a  part  of  the  bill  of  com- 
plaint in  said  cause,  and  marked  A^  to-wit:  (here  follows  a 
list  of  lands  corresponding  with  the  lands  described  in  the 
complaint,  with  the  exception  of  one  piece).  The  said  lands, 
above  described,  have  been  uniformly  assessed  to  the  said 
William  Bennett^  deceased,  and  the  taxes  on  the  same,  except 
that  part  lying  in  JFountain  county,  have  been  paid  since  his 
death,  by  his  administrator." 

This  witness  proves  the  death  of  Bennett,  the  names  and 
ages  of  his  heirs,  the  insolvency  of  the  estate  of  Bennett  as 
well  as  of  the  Mustards,  and  that  the  purchase  was  made  for 
the  sole  benefit  of  his  intestate.  Except  the  above,  no 
material  fact  is  proven  by  him.  The  question  recurs, 
whether  there  was  sufficient  evidence  legitimately  before  the 
Court  to  warrant  the  decree  against  the  heirs  of  Bennett. 
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Nov.  Term,  It  will  be  obserred  that  the  agreement  between  the  partiefi 
I860,  describes  no  land  whatever.  The  sale  was  of  "all  the  land 
Bbhkett  pnrchased  of  JVehemiah  Ellis  and  John  Suff^  by  said 
Welch,  '^^^j  except "  &c.  Admitting  that  parol  evidence  may  be 
resorted  to,  to  show  what  lands  were  intended  to  be  sold,  or 
rather  to  show  what  one  hundred  and  sixty  acres  were  to  be 
excepted  out  of  the  lands  bought  by  Wdch^  of  Ellis  and 
Huff^  still  the  evidence  offered  is  vague  and  unsatis&ctory. 
The  witness  says  he  hdieves  the  lands  described  by  him  were 
the  lauds  intended  by  the  parties.  The  foundation  of  his 
belief  does  not  appear,  nor  do  the  sources  of  his  information. 
He  might  believe  it  without  having  any  information  that 
would  amount  to  the  slightest  evidence.  The  &cts  that  the 
lands  described  by  the  viritness  have  been  uniformly  assessed 
to  Bennett^  and  that  his  administrator  has  paid  the  taxes 
thereon  since  his  death,  by  no  means  prove  that  they  are  the 
lands  he  contracted  for  with  Welch.  We  are  not  informed 
since  what  time  they  have  been  uniformly  assessed  to  Bennett. 
The  natural  import  of  the  language  employed  by  the  witness 
is,  that  they  have  been  uniformly  assessed  to  Bennett  since 
they  were  taxable.  If  this  be  so,  the  testimony  in  this  respect 
would  rather  repel  the  idea  that  they  were  the  lands  bought 
of  Welch.  We  do  not,  however,  rest  the  decision  of  the 
cause  upon  this  point,  but  allude  to  this  evidence  in  regard  to 
the  identity  of  the  land,  for  the  purpose  of  showing  that 
perhaps  it  might  be  diflBcult  to  fully  justify  the  decree  below, 
were  there  no  other  objection  to  it. 

The  two  notes  of  ^2,260  each,  given  for  the  purchase 
money,  the  most  of  which  was  claimed  to  be  unpaid,  were 
not  made  exhibits,  nor  does  the  I'ecord  contain  any  eri- 
dence  whatever  in  respect  to  them.  The  record,  it  is  trne, 
states  that  the  court  examined  witnesses  orally  touching  the 
truth  of  the  matters  stated  in  the  bill.  It  also  states  that  the 
complainant  exhibited  in  open  court,  and  proved  the  notes. 
The  agreements  having  been  made  exhibits,  it  was  entirelj 
proper  to  prove  their  execution  orally  on  the  hearing  of 
the  cause.     Gafney  v.  Reeves^  6  Ind.  71. 

But  it  is  thoroughly  established  in  this  State,  under  the  old 
practice,  that  the  record  in  a  chancery  cause  must  contain  all 
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the  evidence  except  the  oral  proof  of  exhibits.  Gallion  v.  Nov.  Term, 
McCaslin,  1  Blackf.  95;  Pdl  v.  Farquier,  3  Blackf.  331.  1860. 
In  the  latter  case  the  Court  say :  "  The  transcript  of  the  record  Bbnnett 
in  a  chancery  suit  should  contain  all  the  evidence  given  in  the  ^  ^* 
Court  below,  in  order  that  the  Supreme  Court  may  determine 
the  merits  of  the  cause."  Fw&,  also,  Gafney  v.  Reeves^  supra^ 
and  cases  there  cited.  Linn  v.  Barkey^  7  Ind.  69 ;  Alex- 
ander V.  Frary^  9  Ind.  481 ;  WdU  v.  Sprague^  10  Ind.  306. 
In  Linn  v.  Barkey  it  was  held  to  be  "  the  settled  practice 
in  the  English  and  American  Chancery  Courts  to  decide 
causes  upon  appeal  on  the  weight  of  evidence  without  respect 
to  die  conclusion  of  the  inferior  Courts  upon  that  evidence." 
Applying  this  principle  to  the  case  at  bar,  and  how  does  it 
stand?  The  notes  mentioned  not  being  made  exhibits,  their 
execution  could  not  be  proven  orally,  and  the  case  is  before 
ns  without  either  the  production  of  the  notes  or  proof  of  their 
execution  by  Bennett.  These  notes  having  been  given,  as  is 
alleged,  for  the  purchase  money,  we  think,  in  order  to  entitle 
the  plaintiff  to  recover,  they  should  have  been  produced  and 
their  execution  proven  in  a  legitimate  manner,  that  the  Court 
might  ascertain  from  an  inspection  of  them,  and  the  indorse- 
ments thereon,  if  any,  how  much  was  due  the  complainant 
thereon,  and  also  that  they  mighty  be  filed  with  the  papers  in 
the  cause,  being  extinguished  upon  the  rendition  of  the  decree. 

But  the  appellees  insist  that  as  the  defendants  were  infants, 
parol  proof  was  legitimate.  Whatever  may  be  said  in  some 
of  the  books  as  to  the  powers  of  a  chancellor  to  examine 
witnesses  orally  in  order  to  protect  the  rights  of  infants,  it  is 
settled  by  the  adjudications  referred  to,  that  the  evidence  must 
be  in  the  record.  The  evidence  can  not  be  supplied  by  a 
recital  in  the  record  that  the  necessary  facts  were  proven  to 
the  satisfaction  of  the  Court  below. 

Our  cases  make  no  distinction  between  adult  and  infant 
defendants  in  this  respect.  In  Alexander  y.  Frary^  supra^ 
in  speaking  of  the  rule  that  in  chancery  causes  the  record 
must  contain  all  the  evidence,  the  Court  say,  "this  has  always 
been  the  chancery  rule  without  reference  to  infants." 

The  principle  is,  that  on  appeals  in  a  chancery  cayse,  this 

Court  hears  the  cause  upon  its  merits  and  decide^  it  upon 
Vol.  XV .- 22 
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Bennett 

V. 

Welch. 


Kov.  Term,  the  evidence  in  the  record,  and  this  principle  jr  applicable 
1860.  where  infants  are  defendants  as  well  as  adults.  We  are 
referred  to  the  case  of  Alexander  v.  Frary^  ttqpra^  and 
McEndree  v.  McEndree^  12  Ind.  97,  as  countenancing  a 
different  doctrine,  but  these  cases  do  not  sustain  the  position 
assumed.  In  Alexander  v.  Frary^  the  Court,  in  speaking  oi 
Wa^d  V.  Kdly^  1  Ind.  101,  where  the  decree  was  reyersed 
because  the  record  did  not  show  that  proper  proof  had  been 
made  against  a  lunatic  and  an  infant,  say ;  ^^  the  true  positi(Ni 
of  that  and  all  the  other  cases  is,  that  because  they  were  chan- 
cery causes,  therefore  evidence  must  appear  in  the  record." 
In  this  case,  it  was  held  that  the  code  had  done  away  with 
the  distinction  between  the  practice  at  law  and  in  chancery, 
and  tliat  under  the  present  practice,  the  finding  of  the  Conrt, 
or  the  verdict  of  a  jury,  would  be  presumed  to  be  right  un- 
less the  evidence  be  set  out  and  show  the  c(»itrary,  and  this 
presumption  attaches  in  case  of  infants  as  well  as  adults.  The 
case  was  decided  under  the  present  code,  but  the  did  rule, 
as  we  have  above  stated  it,  is  fully  recognized.  The  case  of 
McEndree  v.  McEndree  refera  to  the  case  of  Alexander  r. 
Frary  as  deciding  that  a  decree  against  an  infant  will  not  be 
reversed  because  the  evidence  is  not  in  the  record.  '  That  is 
true  of  a  case  decided  under  the  present  code,  but  neither  of 
the  cases  intimate  that  such  is  the  case  in  respect  to  a  chan- 
cery cause  decided  under  the  old  practice.  The  case  of 
McEndree  v.  McEndree  was  decided  below  under  the  old 
practice,  and  the  decision  in  this  Court  is  entirely  in  harmony 
with  the  cases  before  noticed.  It  was  held,  that  from  the 
record  it  might  be  inferred  that  there  was  no  evidence  in  the 
Court  below,  but  there  was  an  agreement  on  the  part  of  the 
guardian,  which  was,  in  effect,  an  admission  of  the  truth  of 
the  averments  in  the  bill.    The  decree  was  reversed. 

The  case  at  bar,  having  been  determined  under  the  old 
practice,  must  be  governed  by  the  old  rules.  It  appears  to 
us  that  there  was  not  sufficient  evidence  legally  before  the 
Court  to  sustain  the  decree,  therefore  it  must  be  reversed. 

Per  Curiam, — The  decree  below  is  reversed,  with  costs, 
and  the  cause  remanded. 

B.  Jones  and  R,  C,  Gregory^  for  appellants. 
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J.  E.  McDonald^  A.  L.  Roaehe^  D.  W.  Voorhees  and  Z.  ^ov.  Tenn, 
Baird^  for  appellees,  I860. 

Woodward 

V. 

Matbkws. 


LosB  V.  Showalteb. 

APPEAL  from  the  Grant  Circuit  Court.  Thursday, 

Per  Curiam, — Suit  on  note.  Cause  continued  to  a  special 
term,  and  set  for  the  22d  of  the  month.  It  was  not  tried  till 
four  days  later  in  the  term.  It  is  also  alleged  that  there  were 
some  informalities  in  the  adjourning  order,  &c. 

The  defendant  appeared  at  the  adjourned  term,  answered 
to  the  merits,  went  to  trial  by  consent,  and  without  objection. 
All  irregularities  were  waived ;  and  as  the  Court  had  juris- 
diction, the  judgment  must  be  aflirmed,  with  5  per  cent» 
damages  and  costs. 

J.  Brownlee  and  S.  8.  Kelley^  for  appellant. 

A.  Steele  and  H,  D.  Thompson^  for  appellee. 


» • »» ■■ 


Woodward  and  Others  v.  Mathews. 

Promissory  notes  payable  to  order  or  bearer  in  a  bank  in  this  State,  are 
alone  made  negotiable  as  inland  bills  of  exchange ;  and  a  note  payable  to 
bearer,  but  not  in  a  bank  in  this  State,  though  negotiable,  is  sulject  to 
whatever  defense  or  set-off  the  maker  of  such  note  had  before  notice  of 
assignment. 

A  written  cotemporaneous  agreement,  showing  the  consideration  and  condi- 
tions upon  which  a  promissory  note  was  given,  may,  in  a  suit  upon  the 
note,  be  given  in  evidence  as  part  of.  the  same  contract 

APPEAL  from  the  Morgan  Common  Pleas.  Thursday, 

Hanna,  J. — Suit  on  note  by  appellants,  who  averred  that  ^^*^"'*'^  ^^• 
long  before  the  same  became  due  it  was  "  negotiated,  assigned, 


1 
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Nov.  Term,  sold,  and  delivered  to  them  for  a  valuable  consideration " 
1860.      &c.    Answer:   1.  Want  of  consideration.    2.  That  the  note 


WooDWABD  was  procured  by  false  and  fraudulent  representations.  3. 
--  ^-  That  the  note  was  given  to  procure  the  exclusive  right  to  use 
or  vend  a  certain  corn  sheller,  in,  &c.;  and  that  cotemporane- 
ously  with  the  execution  of  said  note,  the  vendor  of  said  right 
executed  to  defendant  an  agreement,  which  is  copied,  that  if 
defendant  '^  could  not  in  ten  days  make  a  trade  of  said 
machine,  or  territorial  right  to  use  the  same,  said  notes  were 
to  be  surrendered."- 

A  separate  demurrer  filed  to  each  paragraph  of  the  answer, 
was  overruled. 

It  is  insisted  that  as  the  note  was  to  the  payee  .or  bearer, 
and  came  into  the  hands  of  plaintiflfe  for  a  valuable  considera- 
tion, in  good  faith,  before  due  the  defense  here  attempted  to  be 
set  up,  can  not  maintain,  as  against  said  plain  tifi&,  under  these 
circunastances.  It  is  admitted  that  1  R.  S.,  §  3,  p.  378,  pro- 
vides for  such  a  defense,  where  it  accrued  before  notice  of  the 
assignment ;  but  it  is  contended  that  as  the  statute  referred 
to  was  approved  May  12,  1852,  that  it  was  repealed  by  sub- 
sequent legislation,  viz. :  2  R.  S.,  §  6,  p.  28,  and  §  81,  p.  44, 
approved  June  18,  1852. 

Section  J8  provides,  among  other  things,  that  "  all  actions 
by  assignees  shall  be  without  prejudice  to  any  set-off  or  other 
defense  existing  at  the  time  of,  or  before,  notice  of  the  assign- 
ment, except  actions  on  negotiable  promissoiy  notes  and  bills 
of  exchange,  transferred  in  good  faith,  and  upon  good  con- 
sideration, before  due." 

Section  81  is,  that  "a  failure  or  want  of  consideration  may 
be  pleaded  to  any  action,  &c.,  except  instruments  negotiable 
by  the  law  merchant,  and  negotiated  before  falling  due." 

Instructions  were  asked  and  refused,  bearing  upon  the  same 
point. 

What  is  the  proper  construction  of  these  statutes?  We 
think,  looking  at  the  statute  o{  June  18,  and  the  whole  of  the 
act  of  May  12,  especially  §  6  thereof,  that  it  was  the  intention 
of  the  law  makers  to  exclude  the  makers,  &c.,  of  notes,  pay- 
able to  order  or  bearer  in  a  bank  in  this  State,  from  setting 
up  certain  defenses ;  but  that  it  was  not  the  intention  to  pre- 
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Stowe 

V. 

Weib. 


rent  the  makers,  &c.  of  notes,  although  negotiable,  from  Not.  Tenn, 
setting  up  such  defense,  unless  it  was  so  payable.  I860. 

It  is  urged  that  the  third  paragraph  was  bad  for  setting 
ap  the  cotemporaneous  agreement.  The  question  was  also 
reserved  upon  the  objection  to  the  admission  of  the  agreement 
in  evidence. 

We  think  the  note  and  written  agreement  were  but  parts 
of  one  contract,  and  that  it  was  properly  pleaded  and  rightly 
admitted  in  evidence  to  show  the  whole  of  the  terms,  and 
give  full  force  to  that  contract.  Patterson  v.  Crawford^ 
12  Ind.  241 ;  G^ Donald  v.  The  Evanaville^  dsc.  Railroad 
Co.,  14  Ind.  259. 

We  do  not  see  any  error  in  the  case. 

Per  Curiam, — ^The  judgment  is  a£Srmcd,  with  costs. 

W.  V.  Burns  and  H.  Burns,  for  appellants. 

W.  R.  Harrison,  J.  W.  Gordon  and  J.  A.  Beal,  for 
appellee. 


•  » » * » 


16     341 
167 

m 


Stowb  v.  Weir. 


Suit  by  an  assignee,  upon  a  promissory  note  alleged  to  have  been  indorsed  to 
him  by  the  payee.  Answer :  that  the  note  was  given  for  the  price  of 
land,  and  that  a  part  of  the  consideration  thereof  was  the  delivery  of  the 
possession  of  said  land  bj  the  vendor,  which  he  has  refused  to  do,  and 
has  brought  suit  to  annul  the  contract 

Beldf  that  the  answer  was  bad  for  not  averring  that  the  suit  to  annul  the 
contract  for  the  sale  of  the  land  was  instituted  before  the  suit  upon  the 
note,  or  that  in  the  former  suit  there  was  any  effort  to  afifect  the  payment 
of  the  note. 

Bsidf  also,  that  the  averment  in  the  complaint  of  an  indorsement  of  the  note 
to  the  plaintiff,  should  have  been  sustained  by  proof  of  a  written  indorse- 
ment, the  assignor  not  being  made  a  defendant 

APPEAL  from  the  Grant  Common  Pleas. 

Hanna,  J. — Suit  on  note.  Answer:  that  the  same  was 
giyen  to  one  Mary  Datcm  for  a  part  of  the  consideration 
of  certaiu  lands  purchased  of  Henry  Daum,  husband  of  said 


Thursday, 
December  13. 
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Not.  Term,  Mary^  a  large  part  of  said  conflideration  being  paid ;  that  as 

1S60.     a  part  of  said  conflideration,  &c.,  said  lands  were  to  be  deliv- 

Stowb      ered  into  the  possession  of  said  defendant;  that  said  Daum 

^'         refuses,  &c.  to  deliver  said  possession,  and  has  instituted  a 

suit  that  is  still  pending,  to  annul  the  said  contract  of  sale, 

on  the  ground  that  said  transfer  was  and  is  a  mortgage  only, 

although  absolute  on  the  &ce  of  the  deed,  &c. 

A  demurrer  was  sustained  to  the  answer ;  and  the  defend- 
ant reftifling  to  answer  further,  the  Oourt  proceeded  to  try  the 
case,  and  permitted  the  defendant  to  take  a  bill  of  exceptions 
embodying  the  evidence. 

The  first  question  is  made  on  the  ruling  on  the  demurrer; 
and  the  second  as  to  the  sufficiency  of  the  evidence.  * 

The  demurrer  was  properly  sustained.  The  answer  does 
not  aver  that  the  suit  to  annul  the  contract  had  been  instituted 
previously  to  that  upon  the  note ;  nor  that,  in  the  former,  there 
was  any  effort  being  made  to  affect  the  payment  of  the  note. 

The  evidence  was  not  sufficient  to  sustain  the  finding. 
There  was  no  proof  of  the  assignment,  or  rather  indorsement, 
of  the  note  to  the  plaintiff. 

The  averment  in  the  complaint  should  have  been  sustained 
by  proof  of  a  written  indorsement,  as  the  term  used  indicates 
that  mode  of  transfer  of  title  to  the  plaintiff. 

A  party  can  not  be  permitted  to  rely  upon  a  mere  posses- 
sion to  establish  title  to  a  promissory  note,  while  his  plead- 
ings aver  a  transfer  in  writing,  and  while  the  statute  remains 
as  it  is,  requiring  the  assignor  to  be  made  a  party  when  the 
assignment  is  by  delivery  only,  and  such  party  has  not  been 
included. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Oause  remanded,  &c. 

A.  Steele  and  H.  D.  TTiompeon^  for  appellant. 

Isaac  Van  Devanter  and  J.  F.  McDowell^  for  appellee. 
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Not.  Tenn, 

Haugh  V.  Sbabold.  ^86Q' 

GOCHOAN 

A4  died  iatestate,  leaving  an  estate  not  worth  over  three  hundred  dollars.  v. 

After  letters  of  administration  had  been  granted,  on  petition  of  the  widow,      Bbookb. 
the  assets  of  the  estate  were,  by  order  of  the  Court,  delivered  to,  and  vested 
in,  her.    Suit  by  the  widow  upon  an  account,  part  of  such  assets.     The 
defendant  pleaded  as  a  set-off  a  note  of  the  deceased,  purchased  after  his 
death. 

JSa2tf,  that  do  claim  against  the  decedent  acquired  after  his  property  vested 
in  his  widow,  could  be  set-off  against  her  claim. 

APPEAL  from  the  Marion  Common  Pleas.  D^^^13 

Per  Curiam. —  William  Seahold  died.  His  estate  was 
worth  less  than  three  hundred  dollars.  The  Court  vested  it 
in  the  widow,  Margaret  Seahold.  A  part  of  that  estate  con- 
sisted of  an  account  against  Emanud  Haugh.  Widow  Seor 
hold  sued  Haugh  on  this  account  After  William  Seahold?8 
death,  Ha^gh  bought'a  note  which  said  Seahold  had  given  in 
his  lifetime,  and  pleaded  it  as  a  set-off  to  Widow  SeahoWs 
demand  on  the  above  account.  The  Court  refused  to  allow 
the  8etK)ffi 

We  think  this  was  right.  The  estate  being  of  less  value 
than  three  hundred  dollars,  the  law  gave  it  to  the  widow,  and 
the  account  sued  on  was  a  part  of  it.  No  claim  against  WUliam 
Seahold^  acquired  after  his  property  vested  in  his  widow,  could 
be  set-off  against  her  in  a  suit  to  recover  such  vested  estate. 

The  judgment  is  a£Srmed,  with  5  per  cent,  damages  and  costs. 

R.  L.  Walpole  and  -K  Ferguson^  for  appellant. 

Wm.  Wallace  and  B.  Harrison^  for  appellee. 


COCHBAN  V.  BboOBB. 

APPEAL  from  the  Ripley  Common  Pleas.  Thur9day, 

Perkins,  J.— Suit  by  Brooks  against  Cochran  to  recover  ^^^^^^"'^  1^- 

the  price  of  500  cross-ties,  alleged  to  have  been  furnished  for 

the  Ohio  and  Mississippi  Railroad. 
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Nov.  Tenn, 

1860. 

Ck>CHBAN 
V. 

Bbooks. 


Trial  upon  the  general  denial.  Judgment  for  the  plaintiff 
for  his  entire  demand.  The  evidence  is  upon  the  record,  and 
is  as  follows : 

John  Brooks^  a  son  of  the  plaintiff,  then  about  thirteen 
years'  old,  was  present  when,  at  Mooreshill^  in  the  Spring  of 
1853,  the  defendant,  Cochran^  told  his  father  that  he  would 
give  him  twenty-five  cents  a  piece  for  cross-ties  delivered  on 
the  Ohio  and  Mississippi  Railroad;  that  his  &ther  delivered 
507,  demanded  the  pay  for  them  of  Cochran^  and  received  for 
answer  that  the  Ohio  and  Mississippi  Railroad  Company 
was  the  debtor.  Daniel  F.  Allen  was  tie  inspector  on  said 
railroad,  from  July^  1853,  to  Aicgusty  1854,  and  in  the  Spring 
of  1854,  received  oi  Brooks  300  ties  by  procurement  of  Coch- 
ran^ and  paid  Brooks  for  them  at  the  time,  and  then  notified 
him  that  no  more  ties  were  wanted.  Brooks  delivered  200 
more  ties,  which  witness  refused  to  receive.  Knows  of  no 
other  ties  delivered  by  Brooks  /  had  been  no  ties  delivered 
on  the  road,  within  three  miles  of  MooreshiU^  to  hia  knowl- 
edge, when  he  commenced  acting  as  tie  inspector  in  Julyy 
1853.  Joseph  Finkhine  was  conductor  of  construction  train 
on  said  railroad  from  1853  to  1855.  Took  ties  for  road  that 
were  delivered  at  MooresJiill,  Brooks  claimed  that  some  ties 
delivered  by  him  on  Cochran! s  procurement  had  not  been  paid 
for,  and  that  the  road  owed  him  for  them.  Had  made  such 
claim  several  times,  and  had  repeated  it  within  a  year,  with 
threats. 

We  think  this  evidence  proves  three  things.  1.  That  the 
railroad  company  is  the  debtor  for  whatever  ties  were  de- 
livered through  the  agency  of  Cochran^  and,  hence,  should 
have  been  sued,  as  Brooks  was  cognizant  of  the  principal 
when  he  contracted  with  the  agent.  2.  That  300  of  the  ticB 
charged  in  this  suit  had  been  paid  for.  3.  That  no  definite 
number  was  contracted  for,  and,  hence,  the  company  could 
cease  receiving  at  any  time,  on  notice.  The  boy  was  mistaken 
a  year  in  the  time. 

Per  Curiam,  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  further  proceedings. 

TT.  aS  Rolman^  for  appellant. 
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Nov.  Tenn, 

The  Cincinnati  and  Louisvillb  Mail  Linb  Coupant  v.  Boal     I860. 


and  Others.  Thb  Cinoin- 

NATI     AKD 

Suit  by  A.  against  the  owners  of  a  steamboat  to  recover  the  value  of   y^^^^  \jxiz 
a  package  of  money,  intrusted  by  him  to  the  clerk  of  the  boat  to  be     Company 
transported  to  another  port  ▼• 

Btldy  that  an  answer  averring  want  of  authority  in  the  clerk  to  receive  and    (  -oOAL. 
carry  such  package,  without  compensation  to  the  owners  of  the  boat,  and 
without  their  knowledge,  is  not  bad  as  amounting  to  the  general  issue,  there 
being  no  averment  in  the  complaint  that  the  defendants  were  engaged  in       )  ^ 
the  business  of  carrying  packages  of  money  for  hire. 

Eddy  also,  that  the  liability  of  the  carrier  in  such  cases,  is  to  be  determined 
by  an  inquiry  into  the  nature  and  extent  of  the  employment  and  busi- 
ness in  which  he  holds  himself  out  to  the  public  as  engaged. 

Held,  also,  that  proof  of  the  usage  of  the  clerks  of  such  boats  to  receive  and 
carry  such  packages  from  one  port  to  another  without  hire,  in  the  ex- 
pectation that  such  boat  would  be  preferred  by  the  parties  in  their  ship- 
ments of  freight,  is  insufficient  to  bind  the  owners.  First,  because  no 
certain  or  fixed  standard  of  remuneration  is  shown,  nor  that  the  con- 
signee of  the  package  would  be  liable  to  make  any  return  for  the  risk 
and  labor  incurred ;  and,  second,  because  it  is  not  shown  that  such  usage 
had  grown  up  with  the  consent  of  the  owners  of  vessels,  or  that  it  was 
more  than  a  mere  accommodation  usage. 

APPEAL  from  the  Vanderburgh  Common  Fleas.  Thursday^ 

Hanna,  J. — Suit  by  appellees  for  failure  to  deliver  a  pack.  •^*^**"**^  ^^• 
age  of  money,  bank  bills,  inclosed  in  a  letter  envelope,  ad- 
dressed to  Burnet  and  Vaile^  Evansville^  Ind.^  and  delivered 
to  the  defendant  on  board  the  steamboat  Kentucky^  at  the 
port  of  Columbus^  Ky.^  v^rhich  it  is  averred  was  to  be  carried, 
and  safely  delivered  for  reasonable  hire  and  reward,  &c. 
And,  secondly,  it  is  averred  that  the  defendants,  in  considera- 
tion that  plaintiflfe  would  deliver  at,  Ac,  to  the  oflScers  of  their 
said  boat  in  their  employ,  a  certain  other,  Ac,  undertook 
that  they  would  carry  and  safely  deliver  the  same  for  the  con- 
sideration aforesaid  ;  that  the  said,  &c.,  was  so  delivered,  and 
through  the  carelessness,  &c.  of  defendant  was  lost. 

A  demurrer  to  each  paragraph  of  the  complaint  was  over- 
ruled, and  exception  taken. 

An  answer  containing  five  paragraphs  was  filed.    To  the 
second,  fourth  and  fifth  paragraphs  of  the  answer,  a  demurrer 
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Nor.  Term,  was  filed,  which  was  overruled  as  to  the  second  and  fourth 
•'^^^^>     and  sustained  as  to  the  fifth.    Replies  were  filed.    Trial,  and 
Thb  GiNcnr-  judgment  for  plaintiff  for  9500. 

Louwv^B       ^®  ^^®^  ^®  ^^^®  ^^  ^®  ^^*^®  makes  it  unnecessary  for  us 

Maa  Linb  to  notice  the  rulings  any  Airther  than  on  the  fifth  paragraph 

^^^    of  the  answer. 

B0AI4.  That  paragraph  raised  the  question  of  the  liability,  or  non- 

'  liability,  of  the  company  for  the  acts  of  their  employee,  the 

clerk  on  the  boat,  in  receiving  and  carrying  the  package 

without  compensation  to  the  company  therefor,  and  without 

the  knowledge  of  the  owners  of  the  boat. 

We  are  of  opinion  the  demurrer  should  have  been  over- 
ruled. There  was  no  averment  in  the  complaint  that  the 
defendants  were  engaged  in  the  business,  or  held  themselves 
out  to  the  public  as  being  engaged,  in  carrying,  for  reward, 
packages  of  money.  The  averment  is  that  they  were  navi- 
gating the  Ohio  and  Mississippi^  from,  &c.,  to  Ac,  and  re- 
ceived and  promised  to  carry  and  deliver  said  package.  Per- 
haps the  general  denial  put  in  issue  the  facts  averred ;  but  as 
it  might  be  doubtfiil  whether,  under  the  general  issue,  the  lia- 
bility of  defendants,  consequent  upon  proof  of  a  delivery  to 
the  officers  of  the  boat  in  the  employ  of  defendants,  of  such 
package,  could  be  successfully  resisted  by  evidence  of  the 
want  of  authority  of  such  officer  to  receive,  &c.,  therefore, 
the  fifth  paragraph  was  properly  filed,  averring  affirmatively 
such  want  of  authority  from  the  owners.  So  that  affirmative 
evidence  to  that  point  could  be  received  without  doubt  of  its 
applicability  to  the  issue  made. 

The  doctrine  advanced  by  recent  text  writers,  as  sustained 
^  by  modem  decisions,  is  to  a  great  extent  embraced  in  this 
inquiry:  "What  are  the  true  nature  and  extent  of  the  em- 
ployment and  business  in  which  the  owners  hold  themselves 
out  to  the  public  as  engaged  ?"  Citizens^  Bank  v.  J^aniuciet 
Steamhoat  Co.,  2  Story's  Cir.  C.  R.  16;  Aug.  on  Car.  107; 
Allen  V.  Sewall,  2  Wend.  327 ;  Story  on  Bailments,  §  630 ; 
20  Missouri,  521 ;  3  Barb.  388.  The  facts  in  each  particular 
case  may  be  established  by  suitable  proofs.     See  same  authors. 

But  it  is  suggested  that  the  usage  of  steamboats  engaged 
in  the  passenger  and  freight  business  upon  the  western  waters. 
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Bhoold  GontroL    And  evidence  was  received  to  the  point  that  Not.  TenD» 
it  had  for  a  long  time  been  the  custom  for  clerks  of  such     1860. 
boats  to  receive  at  one  port  and  carry  to  another,  packages    Bbadfobd 
of  money  without  hire ;  expecting  the  particular  boat  to  be  rp^^  Statb. 
preferred  in  the  selection  of  a  vessel  to  carry  any  cargo  thus 
ordered,  if  the  package  was  accompanied  by  an  order. 

Without  critically  examining  whether  this  evidence  was 
properly  received,  at  all,  we  may  be  permitted  to  say  that  it 
fails,  in  our  opinion,  to  sustain  the  verdict,  in  two  particulars : 
first,  no  cei:Jain  or  fixed  standard  of  remuneration  is  shown,  S 
nor  that,  by  that  custom,  any  thing  could  be  recovered.  \ 
Lideed,  it  fails  to  show  that,  even  admitting  the  custom,  any  | 
obligation  would  rest  upon  the  person  to  whom  the  money  i^ 
is  so  transmitted,  to  pay  any  thing,  or  make  any  return  for 
the  labor  and  risk  incurred.     Second,  it  fails  to  establish  that    |  1 
Buch  custom  had  grown  up  witli  the  knowledge  and  consent 
of  the  owners  of  vessels ;   that  it  was  other  than  a  mere 
accommodation  usage,  which  had  been  indulged  in  as  between 
those  who  sent  and  received  such  packages,  and  the  oflScers 
of  boats  y  who,  it  might  be  inferred,  thereby  became  the 
agents  or  the  person  sending  the  money,  in  each  case,  and 
did  not  in  that  respect  act  for  the  owners  of  the  boat. 

In  a  word,  there  was  no  custom  shown  by  which  the  owners    -jkt 
of  vessels  were  bound  for  the  acts  of  persons  in  their  employ 
as  to  money  so  delivered. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

/.  0.  Jones^  J.  E.  Blythe  and  G.  Denby^  for  appellant. 

C.  Baker  and  J.  W.  Foater^  for  appellees. 


•  M^m  • 


Beadfoed  v.  The  State. 

The  proper  constroction,  in  ordinary  oases,  of  2  R.  S.,  f  64,  p.  372  is  that  the 
parties  must  avail  thomselTes  of  the  right  to  examine  and  chaUeoga 
jurors  either  peremptorily  or  for  cause. 
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Not.  Term,   If  a  person  called  as  a  juror  is  challenged  for  cause,  the  Court,  after  hearing 
1860.  the  examination,  &c.,  should  exercise  a  sound,  legal  discretion  in  detemun- 

■"^  ing^his  competency. 

y  An  opinion  based  upon  mere  rumor,  not  from  a  knowledge  of  the  fiucts,  from 

The  State.      hearing  evidence,  or  frt)m  conversing  with  witnesses,  unless  firmlj  fixed, 

is  not  cause  for  a  challenge. 
Where  the  evidence  as  to  the  competency  of  a  juror,  because  of  previously 
formed  or  expressed  opinions  as  to  the  guilt  of  the  accused,  is  conflictiDg, 
the  decision  of  the  Court  below  will  be  respected  in  like  manner  as  in 
the  case  of  trials  of  issues  of  fiict  in  civU  cases. 
Afiftdavits  of  jurors  may  be  received  to  sustain  but  not  to  impeach  their 

verdict 
Under  2  R.  S.,  §§  1  and  2,  p.  24,  a  fireeholder,  merely,  is  not  competent 

to  sit  upon  a  petit  jury.    He  must  be  a  householder. 
Where  it  does  not  appear  in  the  record  whether  the  jurors  who  tried  the 
cause  were  or  were  not  competent,  their  competency  will  be  presumed. 

^^\^       APPEAL  from  the  Vigo  Circnit  Court. 

Hanna,  J.  —  Indictment  for  murder.  Plea  not  guilty. 
Trial:  verdict  of  guilty,  and  that  the  prisoner  snfier  death. 

The  points  presented  are  in  reference  to  the  competency  of 
jurors  who  sat  on  the  trial  of  the  caae. 

It  is  urged  that  two  jurors,  Brown  and  Miller^  were 
incompetent,  because  of  previously  formed  and  expressed 
opinions  as  to  the  guilt  of  the  defendant. 

It  is  denied  by  the  State  that  Miller  formed  or  expressed 
an  opinion.  It  is  admitted  that  Brown  had ;  but  insisted  that 
it  was  from  rumor  merely,  and  not  from  hearing  the  evidence, 
or  from  a  knowledge  of  the  &ct8. 

AflBdavits  and  counter  affidavits  were  received  as  to  the 
alleged  incompetency. 

Moffat  and  Drake^  attorneys  for  appellant,  state  that  each 
of  said  jurors  were  examined  as  to  whether  they  had  formed 
or  expressed  an  opinion,  &c.,  and  that  each  answered  that  he 
had  not,  and  for  that  reason  they  were  accepted  upon  the 

jury- 

Baily  states  that  on  the  day  defendant  was  being  brought 
to  Terre  Haute  on  the  cars,  witness  told  Brown  the  circum- 
stances and  facts  that  led  to  his  arrest,  and  Brown  said  he 
ought  to  be  hung.  Brown  was  shown  to  be  the  editor  of  a 
newspaper,  and  an  article  shown  to  have  been  written  and 
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published  by  him,  was  put  in.     Oruhbs  and  Lee  swear  to  Nov.  Term, 
having  held  conversations  with  Miller  on  the  day  of  the  pre-      I860, 
liminary  examination  of  defendant  at  the  court  house  in  Terre    Bradford 
Hauie^  Oruhha  before  and  Lee  after  the  same,  in  which  he  ^     g 
expressed  the  opinion  that  defendant  ought  to  be  hung,  or 
ought  to  be  taken  out  and  hung. 

Brown  swears  that  he  did  not,  upon  the  question  being 
propounded  to  him,  answer  that  he  had  not  formed  an 
opinion;  but  that  he  had  formed  an  opinion  from  rumor; 
was  not  present  at  the  examination,  and  had  not  heard  the 
evidence,  and  was  told  by  Moffatt  to  take  liis  seat  in  the 
box. 

Allen^  one  of  the  jurors,  swears  that  he  heard  the  question 
put  to  Brown^  and  particularly  observed  his  response,  which 
was  in  substance,  that  he  had  not  formed  or  expressed  any 
opinion,  only  from  rumor;  that  he  had  published  rumors  of 
the  transaction,  but  not  his  individual  opinion ;  that  some 
fifty  persons  were  examined  as  to  their  competency,  &c. 

Persons^  an  excused  juror,  swears  that  his  attention  was 
particularly  directed  to  Brown^s  answer,  which  was  that  he 
had  not  formed  or  expressed  an  opinion  of  the  guilt  or  i 

cence  of  the  defendant,  only  from  rumor ;  had  publishe<kB>^,y> ^^  .    ;* 

account  of  the  preliminary  trial,  but  was  not  present  \it  it.  j 

Mcffatt  accepted  Broxon^  or  told  him  to  take  his  seat.  /LAW   S<  iiaiJL  \ 

Miller  swears  that  he  stated,  in  response  to  the  qufetion,  \ 

that  he  had  heard  some  flying  reports,  but  had  not  heaU  IkiB  H  Li*  i .  j 
evidence,  &c.;  that  he  was  not  present  at  the  examinal  ^«^  . 
before  the  committing  magistrate,  nor  was  he  at  the  court     ^ 
house  on  that  day ;  that  he  does  not  know  Oruhbs^  did  not 
see  him  on  the  day  of  the  examination,  nor  say  to  him,  or  to 
any  other  person,  that  defendant  ought  to  be  hung ;  that  he 
had  not  formed  or  expressed  an  opinion,  nor  had  he  ever  seen 
said  Bradford  until  he  was  brought  into  Court  for  trial. 

Purdy  states  that  the  preliminary  examination  closed 
about  half  past  five  o'clock  in  the  afternoon. 

Burton  and  Reisa  state  that  Miller  was  with  them  at  the 
America  Saloon  from  four  o'clock,  or  a  little  later,  until  after 
night  of  the  day  of  the  preliminary  examination. 

We  have  examined  the  article  published  by  Brown,  and 
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Nov.  Term,  can  not  percoive  that  there  is  any  expreaeion  of  opinion  of 

1860.  guilt  or  innocence  in  that  transaction ;  bnt  there  is  a  general 

Bbadtobd  expression  as  to  the  appearance,  bearing,  and  physiognomy  of 

^    Z'  the  defendant. 

xRB  DTATB* 

It  is  argued  that,  under  our  statute,  a  juror  who  has  formed 
or  expressed  an  opinion  as  to  the  guilt  or  innocence  of  a 
person  chaj^ed  with  crime,  is  incompetent  to  sit  as  a  trier; 
totally  and  absolutely  so.  And  it  is  earnestly  urged  that  the 
statute  is,  in  that  respect,  different  from  others  anterior  ther^ 
to,  and  that  it  precludes  the  Court  from  the  exercise  of  any 
discretion  in  accepting  or  rejecting  a  juror,  who  states  that 
he  has  formed  or  expressed  an  opinion ;  and  that  it  matters 
not  as  to  the  source  from  which  the  information  upon  which 
the  opinion  was  so  formed  was  derived. 

The  section  of  the  statute  upon  which  this  conclusion  is 
based  is  as  follows : 

''Sbo.  84.  When  the  jurors  are  called,  each  may  be 
examined  on  oath  by  either  party,  whether  he  has  formed  or 
expressed  an  opinion  of  the  guilt  or  innocence  of  the  defend- 
ant; and  upon  such  examination  and  other  questions  put  by 
leave,  the  court  may  determine  upon  the  competency  of  tie 
juror.  Any  juror  is  incompetent  who  has  formed  or  expressed 
an  opinion  of  the  guilt  or  innocence  of  the  defendant" 
2  R.  S.,  p.  872. 

It  is  insisted  that  the  last  sentence  of  the  section  is  a  posi- 
tive declaration  of  the  legislative  will  as  to  the  competency 
of  jurors. 

It  appears  to  us  that  the  whole  section  should  be  considered 
in  construing  any  part  of  it,  just  as  aU  parts  of  a  statute  are 
examined  in  giving  a  construction  to  any  particular  portion 
thereof.  Viewed  in  that  light,  it  would  seem  as  if  the  exam- 
ination might  be  waived  by  the  defendant,  indeed,  by  the 
parties ;  and  the  Court  might  then,  without  any  examination, 
direct  them  to  be  sworn  as  jurors  to  try  the  case.  If  this 
should  take  place,  we  can  not  believe  that,  unless  something 
extraordinary  should  be  developed,  the  Court  would  set  aside 
the  verdict,  upon  the  fact  being  shown  that  a  juror  or  jurois 
had  formed  and  expressed  opinions,  &c.  In  our  opinion  the 
proper  construction  to  be  placed  upon  this  statute  is,  that,  is 
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ordinary  cases,  the  parties  must  avail  th^uselves  of  the  right  ^<^*  Term, 
to  examine  and  challenge  jurors,  either  peremptorily  or  for      1^60. 
cauBe ;  if  ifor  cause,  the  Court,  after  hearing  the  examination,    Ba^ixroBD 
&c.,  exercises  a  sound,  legal  discretion  in  determining  as  to  ^^  g^4XK 
the  competency  of  the  juror*    One  of  the  disabilities  of  a 
person  called  is  the  formation  or  expression  of  an  opinion, 
&C.    It  is  so  declared  by  the  statute.     The  legal  doctrine 
thus  embodied  in  the  statute  had  always  been  acted  upon 
in  practice  in  this  State.    To  determine  whether  the  sotmd, 
legal  discretion  vested  in  the  judge,  has  been  abused  or  prop- 
erly exercised,  we  must,  in  each  instance,  examine  the  ques- 
tioa  whether  the  opinion  of  the  person  offered  had  bera 
formed  upon  such  information,  or  information  derived  from 
snch  a  source,  as  would  probably  make  such  an  impression  as 
might  influence  him,  after  hearing  the  facts  detailed  on  the 
trial.    In  determining  this  question,  the  Court  below,  and  this 
Court,  should  be  governed  by  the  legal  rules  applicable  in 
such  case,  and  which  have  obtained  in  reference  to  like  cases, 
before  the  enactment  of  the  statute. 

An  opinion  based  upon  mere  rumor,  not  from  a  knowl- 
edge of  the  facts,  from  hearing  evidence,  or  from  conversing 
with  witnesses,  unless  firmly  fixed,  has  been  repeatedly  held 
to  be  no  cause  for  a  peremptory  challenge,  before  the  passage 
of  this  statute.  Mb  Gregg  v.  The  StaU,  4  Blackf.  101 ;  Van 
Vacter  v.  Mc^llip^  7  id.  578;  and  since  its  passage, 
Morgan  v.  Stevenson^  6  Ind.  169;  Rice  v.  The  JState^ 
7  id.  386. 

We  see  nothing  in  the  circumstances  of  this  case  to  justify 
Ds  in  departing  from  these  salutary  rules. 

If  this  statute  should  receive  the  construction  contended  for 
by  the  appellant,  and  parties  should,  without  examination, 
accept  a  jury  the  members  of  which,  it  should  afterward  be 
shown,  had  formed  an  opinion,  a  very  serious  question  might 
be  raised  as  to  whether  a  man  had  been  placed  in  jeopardy, 
at  all,  who  had  been  tried  and  acquitted  by  such  jury ;  for, 
according  to  the  conclusion  of  the  appellant,  it  would  not  be 
a  jury  that  could  legally  pass  upon  the  case. 

The  affidavits  and  exhibits  presented  to  the  Court,  upon 
the  alleged  incompetency,  raised  questions  of  fact  for  the 
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Nov.  Term,  detenuiaation  of  that  Court.    We  are  not  prepared  to  say, 

looO.     in  view  of  the  doctrines  aboye  advanced,  and  the  rules  of 

Bbadfobd    evidence  which  have  been  heretofore  adhered  to,  as  to  Uie 

Thb  State   ^^^^^^^^^^^  ^^  testimony  in  like  cases,  that  the  decision  of  the 

Court  upon  those  questions  was  erroneous. 

Two  men  testify  that  Brown  stated  positively  he  had  not 
formed  or  expressed  an  opinion,  &c  Brown  and  two  others 
are  equally  as  positive  that  his  answer  was  in  accordance 
with  his  statement  in  his  affidavit.  Many  persons  were  ex- 
amined upon  the  point  of  competency,  and,  possibly,  that 
may  account  for  the  misunderstanding  as  to  the  answer  of 
the  juror.  In  addition  to  all  this,  the  judge  who  decided  the 
motion  for  a  new  trial,  had  heard  the  examination  as  to  die 
competency  of  the  juror. 

As  to  Miller^  there  is  no  dispute  about  his  answer  to  the 
question.  The  point  raised  was  as  to  the  truth  of  that  answer. 
Two  persons,  Oruhhs  and  Lee^  swear  to  conversations  with 
him ;  both  locate  the  same  at  the  court  house ;  the  former,  at 
the  adjournment  of  the  examination  from  the  forenoon  until 
the  afternoon,  and  the  latter,  after  the  examination  was  over. 
Miller^s  affidavit  is  directly  contradictory  to  these  two,  not 
only  as  to  the  conversations,  but  he  declares  he  was  not,  on 
that  day,  at  the  court  house,  never  saw  the  prisoner  before,  &c., 
and  did  not  know  Gruhhs.  To  support  him,  Purdy  swearB 
that  the  examination  closed  about  half  after  five ;  Reiss  and 
Burton  that,  at  that  hour,  they  were  with  him  at  another 
place.  Lee  does  not  state  whether  he  was  acquainted  with 
Miller  or  not;  Orubhs  states  he  was  not. 

It  was  for  the  Court  below  to  sift  these  apparent  contra- 
dictions ;  reconcile  them,  if  possible,  and  to  determine  as  to 
the  truth  in  reference  thereto. 

We  can  not  see,  under  the  repeated  rulings  in  reference  to 
findings  on  questions  of  fact,  that  the  finding  in  this  case  can 
be  reversed  by  us.    Bomaine  v.  The  State^  7  Ind.  67. 

In  this  connection  we  might  say,  in  regard  to  the  objection 
made,  that  although  the  affidavits  of  jurors  can  not  be  received 
to  impeach,  yet  they  may  be  to  sustain,  their  verdict 

It  may  be  further  remarked,  that  the  affidavits  filed  in 
behalf  of  the  defendant  do  not  negative  knowledge  of  afiiants 
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of  the  matters  of  which  they  complain ;   npr  is  there  any  Nov.  Term, 
afiSdavit  of  the  defendant,  himself,  as  to  that  point.  For  aught      1860. 
that  appears  in  the  record,  he  might  have  been  fally  cognizant    Bradfobd 
of  all  the  facts,  before  trial,  upon  questions  now  presented  «,     ^• 
as  to  the  competency  of  jurors.    See  Barlow  v.  ITie  State^ 
2  Blackf.  114 ;  Rogers  v.  Larnh^  8  id.  155 ;   Lisle  v.  The 
State,  6  Missouri,  430. 

Ijb  has  been  suggested  that  a  question  arises  upon  that 
portion  of  the  record,  in  regard  to  empanneling  the  jury. 
The  record  states,  that  to  '^  try  the  issue  herein,  there  comes 
a  jury,  to  wit,  Ac,  twelve  lawful  jurors,  reputable  house- 
holders or  freeholders  of  the  county  of  Vigo,  who  being 
elected,  tried,  and  sworn,''  &c. 

No  objection  or  exception  appears,  to  the  empanneling  or 
swearing  these  men  as  jurors.  Our  statute  provides  that 
at  a  specified  time,  certain  county  ofScers  shall  ^' write,  on 
separate  slips  of  paper,  the  names  of  one  hundred  reputable 
male  householders,  competent  to  serve  as  jurors,"  &c.  The 
same  section  then  prescribes  the  mauner  in  which  such  slips 
shall  be  deposited  in,  and  drawn  from,  a  box,  to  the  number 
of  twelve.  The  second  section,  after  providing  for  summon- 
ing the  persons  drawn,  and  for  calling  them  on  the  first  day 
of  the  term,  makes  it  the  duty  of  the  Court,  upon  the  non- 
appearance of  any  so  summoned,  to  ''cause  the  sheriff  to 
summon  other  reputable  householders  of  the  county  to  supply 
the  deficiency."    2  R.  S.,  §  2,  p.  24. 

That  a  man  may  be  a  freeholder  and  not  a  householder,  or 
a  householder  and  not  a  freeholder,  is  a  proposition  so  plain 
as  to  need  no  argument.  A  householder  is  the  occupier  of  a 
house — a  housekeeper,  master  of  a  family.  Jacob's  Law  Diet., 
vol.  3,  p.  850.  The  master  of  a  house  or  family.  Bailey. 
The  master  or  chief  of  a  family,  one  who  keeps  house  with 
his  family.  Webster.  A  man  may  be  all  these,  and  yet  not 
the  owner  of  the  soil.  A  freeholder  is  such  as  holds  a  free- 
hold estate,  that  is,  lands  or  tenements,  in  fee  simple,  fee  tail, 
or  for  term  of  life.  Jacob's  Law  Diet,  vol.  3,  p.  139.  A 
person  who  is  the  owner  of  a  freehold  estate,  which  is  an 
estate  in  lands  or  other  real  property,  for  the  life  of  the 
tenant  or  that  of  some  other  person,  or  for  some  uncertain 
Vol.  XV.— 23 
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Nov.  Term,  period.  Bouvier's  Law  Diet.     An  estate  of  inheritance,  or 

I860,      for  life,  in  real  property.  4  Kent,  24.    The  possession  of  the 

Bradford    soil  by  a  freeman.   Black.  Com.  2  Book,  p.  104. 

The  Sta  ^^'  ^*  ^®  obvions,  a  man  may  be  a  large  freeholder,  atid 

yet  not  a  householder.    The  Legislature  has  designated  the 

class  of  citizens  from  which  petit  jurors  shall  be  drawn,  to 

wit:  householders;  and  also  the  classes  firom  which  graod 

jnrors  shall  be  selected,  to  wit:  freeholders  or  householderB. 

3  R.  S.  1862,  §  1,  p.  387. 

Courts  have  no  more  power  to  say  that  other  classes  fhan 
householders,  shall  be  received  upon  petit  juries^  than  to 
exclude  householders,  because  they  are  such,  from  grand 
juries.  With  the  policy  of  legislation  upon  this  point,  we 
have  nothing  to  do ;  but  it  is  cledr  that,  under  this  statnte, 
a  freeholder,  merely,  is  not  a  competent  juror,  to  sit  upon  a 
petit  jury.    He  must  be  a  householder. 

The  next  question,  and  the  most  difficult  one,  is,  whether 
the  record  should  show  affirmatively  that  the  jurors  were  all 
householders,  and  whether  the  question  can  be  taken  advan- 
tage of  by  a  defendant,  who  has  failed,  in  any  form,  to  place 
upon  the  record,  in  the  Court  below,  his  objection  to  the 
triers  who  were  thus  empanneled.  Upon  this  point,  the 
authorities  are  meager. 

Cook  V.  The  State^  7  Blackf.  165,  was  a  case  in  which  an 
indictment  was  returned  by  a  grand  jury,  at  a  term  of  the 
Court  held  by  the  associate  judges,  in  the  absence  of  the 
president  judge.  Under  the  then  Constitution,  the  two  asso- 
ciates, in  the  absence  of  the  president,  were  competent  to 
hold  a  Court,  except  in  capital  cases,  and  cases  in  chancery. 
The  opinion  does  not  show  that  any  motion  was  made  to 
quash  the  indictment;  but  motions  were  made  for  a  new 
trial,  and  in  arrest.  Of  course,  the  indictment  did  not  show 
what  judges  were  present  at  the  finding  thereof;  but  other 
portions  of  the  record  did.  The  order  of  this  Court,  to  the 
Circuit  Court,  was  to  quash  the  indictment,  and  to  retain  the 
prisoner  in  custody,  to  answer  to  another  indictment  for  the 
same  ofiense.  The  record  showed  that  he  had  been  tried  by 
a  full  Court,  and  sentence  of  death  passed  upon  him.  The 
whole  proceeding  must,  therefore,  have  been  treated  as  a 
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niiUity,  w  ftiis-trial,  be'canfle  of  the  incompetency  of  the  asBO-  Nov.  Term, 
ciate  judges  to  hold  a  Court  at  any  stage  of  a  capital  case.      ^o6Q. 
Why  were  they  hot  competent?    Because  the  fundamental    Bbabpord 
law  fixed  their  duties  and  powers.    So  the  statute  prescribes  ,p     II     • 
the  per^ns  who  shall  be  jurors,  grand  and  petit. 

The  doctrine  is  laid  down  in  Wharton's  Crim.  Law,  p.  1041, 
that  '*  A  new  trial  will  be  granted,  at  common  law,  where  it 
appears,  after  verdict,  that  some  one  of  the  jurors  should  not 
have  been  permitted  to  sit  upon  the  trial,  on  account  of  an 
entire  I^al  incapacity;  as  where  it  is  discovered  that  one  of 
the  jurors  is  not  a  freeholder,  or  had  been  taken  from  the 
debtors'  prison  for  the  purpose,  or  was  an  infant." 

In  the  case  of  Tlie  Qt^een  v.  Sullivan^  8  Adolph.  &  E. 
831,  it  was  held,  that  there  was  no  error  in  overruling  a 
motion  for  a  new  trial  based  upon  the  fact,  that  one  of  the 
jurors  who  tried  the  case  had  also  been  of  the  grand  jury 
that  found  the  indictment,  as  was  disclosed  after  the  jury 
was  sworn.  Upon  that  disclosure  having  been  made,  the 
defendant  had  refused  to  ^ree  to  the  discharge  of  the  juror. 

So,  in  the  case  of  TAe  King  v.  Sutton,  8  Barn.  &  Cress. 
417,  after  a  verdict  against  the  defendant,  it  appeared,  by  an 
affidavit,  that  one  of  the  jurors  who  had  sat  upon  the  trial 
was  an  alien,  and  that  the  fact  was  not  known  until  after  the 
trial.  An  act  of  Parliament  provided,  "that  no  man,  not 
being  a  natural  bom  subject  of  the  king,  is  or  shall  be  quali- 
fied to  serve  on  juries,"  &c.  It  was  held,  that  this  was  a 
ground  of  challenge  to  the  juror,  and  that  the  party  having 
had  an  opportunity  to  make  the  challenge,  and  having  failed 
to  do  so,  a  new  trial  should  not  be  granted.  See  5  Ind.  172 ; 
7  id.  63. 

So,  in  Lisle  v.  TAe  State,  6  Missouri,  430,  it  was  held,  that, 
although  the  juror  might  be  incompetent,  yet  if  that  incom- 
petency was  known  to  the  defendant  before  trial,  and  he 
consented  to  take  him,  he  can  not  avail  himself  of  that  as  an 
objection,  &c. 

In  that  case,  it  was  shown,  on  the  motion  for  a  new  trial,  that 
the  juror  had  expressed  an  opinion  that  the  defendant  ought 
to  be  hanged.  It  appeared  that  he  had,  when  swora  and 
questioned  as  to  his  competency,  stated  that  he  had  formed 
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Nov.  Term,  and  expressed  an  opinion,  but  that  such  opinion  was  founded 

Iqp^'      on  rumor  merely. 

B&ADFOBD       So,  in  Horsey  v.  The  State^  1  Harr.  &  John.  R.  2,  the 

The  State   ^^^^'^^^^^^  ^^  found  guilty  of  murder,  and  on  a  motion  in 

arrest  of  judgment,  the  tenth  reason  assigned  was,  '^  it  should 

appear  by  the  record  that  the  jurors  were  freeholders,  which 

does  not  appear.'' 

The  judgment  was  affirmed  by  the  Court  of  Appeals  of 
Maryland^  without  any  reason  being  given  therefor.  We 
are,  therefore,  not  apprized  of  the  grounds  upon  which  the 
ruling  was  placed. 

It  will  be  observed,  that  none  of  the  cases  cited  are  pre- 
cisely in  point,  unless  it  may  be  that  of  Horsey  v.  The  State, 
In  some  of  them,  it  appeared  affirmatively  that  the  tribunal 
had  no  jurisdiction;  in  others,  the  objection  did  not  arise 
until  after  verdict,  and  was  then  made  affirmatively  to  appear. 
In  the  case  at  bar,  it  does  not  appear  whether  the  jurors  were 
or  were  not  competent,  under  the  statute.  In  other  words,  it 
does  not,  by  a  direct  averment,  appear  that  they  were  not  house- 
holders. Presumptions  and  inferences  should  not  be  indulged 
against  a  pei*son  charged  with  an  offense  under  our  criminal 
law;  nor  should  presumptions  and  inferences  be  indulged 
against  the  action  of  a  Court  of  competent  jurisdiction.  As 
it  does  not  appear  affirmatively  by  the  record  of  the  impan- 
neling  of  the  jury,  nor  was  it  made  to  appear  in  any  other 
manner,  that  the  jurors  who  tried  the  case  were  not  com- 
petent, we  will  not  presume  that  they  were  not;  and  the 
defendant  having  accepted  them  without  objection,  is  bound 
by  that  acceptance,  under  the  circumstances  of  this  case. 

Per  Curiam, — Judgment  affirmed. 

B,  B,  Moffatt^  for  appellant. 

W.  March  and  /.  N,  Pierce^  for  the  State. 
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Nov.  Term, 
Huntsman  v.  Thb  City  of  LaPortb  and  Another.  1860. 


_  Fbbdbbige 

APPEAL  from  the  Za  Porte  Circuit  Court.  v. 

Per  Curiam. — ^The  judgment  in  this  case  is  reversed,  on      -Dbvol. 
the  authority  of  The  Town  of  Williamsport  v.  Kent^  "i^^  Friday^ 
Ind.  306.  Deomber  14. 

The  judgment  is  reversed,  with  costs.   Cause  remanded,  &c. 

/.  B.  Niles^  for  appellant. 

/.  Bradley  and  2>.  J.  Woodward^  for  appellees. 


t  •  »  »  » 


Fbedbbiok  V,  Devol. 

In  an  action  for  the  recovery  of  personal  property,  and  after  the  cause  had 
been  submitted  to  the  Courts  the  plaintiff  was  permitted  to  introduce 
evidence  to  prove  the  value  of  the  property. 

Edd^  that  it  was  within  the  discretionary  power  of  the  Court  to  admit  such 
evidence  for  the  furtherance  of  justice. 

A.  executed  to  j9.  a  mortgage  upon  a  certain  machine-shop  and  the  real 
estate  upon  which  the  same  was  situated,  together  with  the  "appurten- 
ances;" and  afterward  executed  to  C  a  mortgage  upon  the  patterns,  tools, 
and  movable  fixtures  in  said  shop.  To  an  action,  by  the  latter,  to  recover 
the  property  described  in  his  mortgage,  the  defendant  pleaded  the  senior 
mortgage ;  to  which  C.  replied,  that  at  the  time  of  the  execution  of  said 
mortgage,  it  was  agreed,  between  A,  and  j9.,  that  the  tools,  &c.,  should 
not  be  considered  as  real  estate,  and  embraced  in  said  mortgage,  but 
should  remain  unincumbered  personal  property. 

Bdi^  that  such  an  agreement  may  be  made ;  that  it  may  control  the  char- 
acter of  movable  fixtures,  as  to  being  realty  or  personalty,  and  that  sub- 
sequent purchasers  or  mortgagees  may  be  sulject  to,  and  have  the  benefit 
o(  such  agreement 

BMy  also,  that  in  suits  between  different  claimants  from  the  common 
grantor,  such  agreement  may  be  proved  by  parol. 

APPEAL  from  the  Floyd  Circuit  Court.  iWiay, 

Perkins,  J. — Suit  by  Devol  against  Frederick^  to  recover    ^ 

personal  property.    Judgment  for  the  plaintiff. 
The  following  is  a  copy  of  the  assignment  of  errors  in  this 

Court: 
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TSov.  Term, 

1860. 

Fbedebick 

V. 
DfVOL. 


"Said  Frederick  says,  there  is  manifeBt  error  in  the  pro- 
ceedings below,  in  this : 

"1,  The  Court  erred  in  overruling  the  defendant's  de- 
murrer to  the  second  paragraph  of  the  plaintiff's  reply. 

^'2.  The  Court  erred  in  finding  for  the  plaintiff  on  the 
evidence. 

"  3.  The  Court  erred  in  permitting  the  plaintiff  to  prove 
the  value  of  the  property,  after  the  cause  had  been  submitted 
to  the  Court." 

Inverting,  in  our  notice  of  them,  the  order  of  assignment, 
we  consider  the  last  error  assigned,  first.  It  was  in  the  dis- 
cretion of  the  Court  to  admit,  for  the  furtherance  of  justice, 
the  evidence  of  value,  at  the  time  it  was  admitted. 

As  to  the  second  assignment  of  error,  it  is  not  supported 
by  the  record.  The  evidence  in  the  cause  was  all  admitted 
without  objection;  was  all,  therefore,  to  be  considered  in 
determining  the  cause,  and  it  fully  justified  tix^  finding  and 
judgment  of  the  Court. 

The  first  assignment  of  error  requires  a  more  extended 
notice,  and  a  partial  statement  of  tke  &cts  of  the  case. 

The  plaintiff,  Devol^  claimed  the  property  by  virtue  of  a 
mortgage  conveying  it,  specifically,  to  him.  Tiie  defendant 
also  claimed  it  under  a  mortgage  conveying  a  macbine-slu^, 
the  ground  on  which  it  stood,  ^'and  the  appurtenances." 
The  property  involved  in  the  suit  consisted  of  patterns,  tools, 
&c.,  used  in  said  machine-shop.  The  mortgage  under  which 
the  defendant  claimed  was  older  than  the  plaintiff's,  and  he 
insisted  that  the  tools^  (fee,  in  question,  passed  to  him,  as  fiz- 
tures  pertaining  to  the  realty,  by  virtue  of  his  niortgage,  and 
so  alleged  in  his  answer. 

Hie  plaintiff  replied,  in  substance,  that  at  the  time  the 
defendant's  mortgage  was  executed  to  him,  by  the  owner  of 
the  shop,  it  was  agreed,  between  the  said  defendant  and  the 
owner,  that  the  tools,  ifcc,  covered  by  the  second  mortgage, 
should  not  be  considered  as  real  estate,  and  be  embraced  in 
said  mortgage  under  the  word  "  appurtenances,"  but  should 
remain  unincumbered  personal  property. 

To  this  reply  the  defendant  demurred,  on  the  ground  that 
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it  did  not  state  &ct8  sufficient  to  avoid  his  answer.     The  Not.  Texm, 
Court  oyerruled  the  demurrer,  holding  the  reply  good.  1860. 

lliat  snch  an  agreement  may  be  made ;  that  it  may  con-  Fredesick 
trol  the  character,  as  to  being  realty  or  personalty,  of  movable  ^  ^' 
fixtares,  and  tiiat  subsequent  purchasers,  or  mortgagees,  may 
be  subject  to,  and  have  the  benefit  of,  such  agreement,  is  set- 
tled by  numerous  cases,  the  last  of  which,  that  has  fallen 
under  our  notice,  is  Ford  v.  Cobb^  20  N.  Y.  Court  of  Appeals, 
p.  344,  where  previous  cases  are  collected.  That  such  agree- 
ment may  be  proved  by  parol,  in  suits  between  different  clidm- 
antB  £rom  the  conmion  grantor,  seems  to  be  equally  clear. 
Nolle  V.  Epperly^  6  Ind.  468 ;  Ind.  Dig.  440 ;  Qreenleaf 's 
Ev.  §  279,  p.  401 ;  Cowen,  Hill,  and  Edward's  Philips'  Ev. 
vd.  2,  p.  650.  Such  being  the  case,  it  follows  that  the  Court 
bdow  did  not  err  in  its  ruling,  and  that  the  judgment  below 
must  be  affirmed. 

Per  CurioAn. — ^The  judgment  is  affirmed,  with  costs. 

R,  Crawford  and  Howh  <&  Weir^  for  appdlant 

W.  T.  Otto^  for  appellee. 

(1.)  By  counsel  for  appellant:  The  defendant's  answer  was  bad,  for 
attempting  to  set  up  a  cotemporaneous  agreement  to  vary  the  terms  of  the 
mortgage.  TnMnger  v.  TFeW,  3  Ind.  198 ;  Bar^  v.  Ponw«?,  10  Ind.  33; 
^b«tf  V.  Bomoorthy  19  Pick.  314 ;  MoU  v.  Palmer^  1  Com.  674 ;  Pattison 
V.  HuU,  9  Cow.  764. 

The  general  course  of  decision  is  in  favor  of  viewing  everything  as  a  fix- 
ture, which  has  been  attached  to  the  realty  with  a  view  to  the  purpose 
for  which  it  was  held  or  employed,  however  slight  or  temporary  the  con- 
nection between  them  may  be.  Taffe  v.  Warrick,  3  Blackf  111 ;  2  Smith's 
Leading  Cas.  249 ;  Shep.  Touch.  469 ;  1  H.  Black.  269  n. ;  Caldecot,  262 ; 
Bare  v.  Borton,  6  Bam.  and  Ad.  716;  27  Eng.  Com.  L.  and  £q.  160; 
United  States  v.  AjipUtofiy  1  Sum.  491 ;  Farrar  v.  Stadgxie,  6  Greenl.  164 ; 
Farsom  v.  Gapeland,  38  Maine  B.  637 ;  Di^xUch  Line  v.  Bellamy  Man,  Co., 
12  N.  H.  206 ;  Winslow  v.  Merchants'  Ins.  Co.,  4  Met  306 ;  Snedeker  v. 
Warring,  2  Kem.  170 ;  Walker  v.  Sherman,  20  Wend.  666 ;  Voorhis  v.  IVee- 
man,  2  Watts  and  S.  116 ;  Harlan  v.  Bdrlan,  16  Penn.  State  R.  607 ;  Chris- 
tian V.  DHpps,  28  id.  271 ;  McKenna  v.  Hammond,  3  Hill,  (S.  C.)  331 ;  McDan- 
id  V.  Moodey,  3  Stew.  314 ;  House  v.  House,  10  Paige,  168 ;  4  Humph.  431. 

The  grant  of  the  principal  thing  will  carry  with  it  all  its  incidents, 
whether  physically  attached  or  not,  unless  they  are  specially  excepted. 
Peirce  v.  Emery,  32  N.  H.  484;  Farmer^  Loan  and  T,  Co.  v.  Hendrickson, 
25  Barb.  484 ;  Phillips  v.  Winshw,  18  B.  Mon.  431. 
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Nov.  Term, 
I860.  MooBE  and  Another  v.  Shocklby. 


MOOBE 

Y.  Suit  upon  a  note,  given  for  the  purchase  money  of  land.    Answer :  that  a 

Shockley.       deed  was  to  have  been  made  on  the  payment  of  the  note,  and  that  it  had 

not  been  made  or  tendered.    The  written  agreement  of  sale  was  neither 

pleaded  nor  proved. 

ffeldf  that  though  a  good  defense  may  have  existed,  it  was  not  got  before 

the  lower  Court,  so  as  to  be  noticed  on  appeal. 

Friday,    *         APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam. — Suit  by  an  assignee  of  a  note,  against  the 
maker.    Judgment  for  the  plaintiff. 

It  appears  that  David  Moore  sold  a  piece  of  land  to  Surly  ^ 
that  Surly  had  not  received  a  deed  for  the  land,  and  still 
owed  on  it  $140.  It  further  appears  that  Surly  sold  to 
S,  C.  Moore^  giving  him  some  kind  of  an  instrument  in  writ- 
ing, and  receiving  from  him  the  note  sued  on,  which  Surly 
assigned  to  the  plaintiff. 

S.  C.  Moore  made  an  effort  to  defend  against  the  suit  upon 
the  note,  by  sliowing  that  under  the  agreement  for  the  sale 
of  David}%  land  to  him,  by  Surly ^  he  was  to  have  a  deed 
On  payment  of  the  purchase  money,  and  it  is  probable  that  a 
good  defense  existed,  but  it  was  not  got  before  the  Court;  for 
neither  the  agreement  of  sale  between  David  Moore  and 
Surly^  nor  between  Surly  and  S.  C.  Moore^  was  either 
pleaded  or  proved,  so  as  to  appear  in  the  record,  nor  any  ex- 
cuse therefor  shown ;  and  we  can  not  say  what  the  terms  and 
conditions  of  them  were.  Perhaps  they  showed  no  condition 
precedent  to  the  payment  of  this  note.  They  should  have 
been  in  the  record,  and  spoken  for  themselves. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

J.  W,  Rohinson^  J.  W.  Gordon  and  J.  A,  Beal^  for  appel- 
lants. 

S,  A,  Brouse  and  R.  Vaile^  for  appellee. 
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Wells  v.  Dickey. 


Not.  Tenn; 

I860. 

Wells 

Reply  in  denial,  to  an  answer  setting  up  a  written  release  of  the  debt  by      Diotet 

the  plaintifif.     The  defendant  demurred,  on  the  ground  that  the  reply  was 

not  yerified  by  affidavit 
Hdd,  that  the  reply  was  not  subject  to  demurrer  for  the  reason  assigned. 
Edd^  also,  that  as  there  was  no  motion  to  set  aside  the  reply,  (if  it  was 

subject  to  such  motion,)  it  was  sufficient  to  prerent  a  judgment  for  want 

of  a  reply. 

APPEAL  from  the  Orant  Common  Pleas.  Friday, 

Hanna,  J. — Suit  on  notes.  There  were  three  paragraphs  in 
the  complaint.  The  first  two  npon  the  notes,  and  the  third 
averring  that  they  were  given  for  a  part  of  the  pnrchase 
money  for  certain  described  lands,  and  asking  that  the  judg- 
ment might  be  made  a  lien,  &c.  A  demurrer  to  the  com- 
plaint was  overruled.  Upon  this  ruling  the  first  point  is 
based.  It  is  not  necessary  to  decide  whether  it  was  right,  in 
reference  to  the  point  urged,  namely,  as  to  the  suflSciency  of 
the  complaint  to  obtain  a  judgment  declaring  a  lien,  <&;c.,  or 
not,  for  the  reason  that  no  such  judgment  was  rendered. 
One  paragraph  of  the  answer  set  up,  that  defendant  had  de- 
livered to  the  plaintiff,  and  he  had  received,  certain  personal 
property  in  payment  of  said  notes,  and  had  executed  to  said 
defendant  a  written  release,  &c.,  but  that  the  same  was  lost 
and  could  not  be  filed,  &c.  General  denial  in  reply.  Reply 
demurred  to,  on  the  ground  that  it  was  not  verified  by  aflB- 
davit.  Oven*uled.  Trial  by  the  Court,  finding  for  plaintiff, 
and  judgment  over  motions  for  a  new  trial  and  in  arrest.  It 
is  now  insisted  that  the  Court  erred  in  the  rulings  on  the 
demurrer,  and  on  the  motions  made,  because  the  reply,  not 
having  been  sworn  to,  was  not  such  reply  as  was  required  by 
the  statute ;  indeed,  was  no  reply,  and  judgment  should  have 
been  for  the  defendant  on  the  pleadings.  The  pleading  was 
not  subject  to  demurrer,  for  the  reason  assigned.  Denny  v. 
Moore^  13  Ind.  420.  As  there  was  no  motion  to  set  aside 
the  reply,  (even  if  it  was  subject  to  such  motion,)  it  was 
BufiScient  to  prevent  a  judgment  for  want  of  a  reply. 
There  was  a  variance  in  the  date  of  the  note,  as  described  in 
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Noy.  Term,  the  complaint,  and  the  copy  filed.    The  copy  waa  correct. 
1^^'     After  the  finding,  and  before  judgment,  the  Court  permitted 
Haix       the  plaintiff  to  amend  that  part  of  the  complaint  descriptive 
Thi:  J  too-   ^^  ^^  ^^*^'  80  as  to  agree  with  the  evidence.    Was  this  error? 
TioN  Rail-  Ib  the  ease  of  Ellis  v.  Mill&r^  9  Ind.  211,  it  was  held  that 
BOAD  Co.    the  copies  filed,  being  correct,  supplied  defects  in  the  descrip- 
tion attempted  in  the  complaint ;  it  is,  therefore,  manifest  that 
there  was  no  error  in  suffering  the  amendment. 

Per  Curiam. — The  judgment  is  aflSrmed,  with  5  per  cent. 
damages  and  costs. 

A.  Steele  and  H.  J).  Thompson^  for  appellant 

B,  T.  St.  John^  (or  arppellee. 


•  >• » 


Hall  v.  The  Junotion  Baiueload  Cohpaitf. 

Suit  upon  a  promissory  note.  Answer,  by  way  of  set-off,  that  the  defend- 
ant had  delivered  to  the  plaintiff  a  note,  on  one  A.^  to  be  collected  and  ao- 
oounted  for,  and  that  the  plaintiff  had  negligently  failed  to  sue,  until  A» 
became  insolvent  The  receipt  given  by  plaintiff  for  the  note  was  condi- 
tioned that  he  should  account  for  the  same,  or  deliver  it  to  an  tIbUawj 
for  collection. 

&ldy  that  the  plaintiff  was  bound  to  use  reasonable  diligence  in  the  mansge- 
ment  of  said  note,  according  to  the  terms  of  his  receipt 

Eddf  also,  as  the  question  of  diligence  must  be  determined  by  the  fids 
in  each  case,  and  no  precise  time  can  be  fixed  as  being  sufBcient  to  sap- 
port  an  averment  of  non-peiformance,  unless  the  non-performance  could  be 
averred  at  a  day  so  remote  as  to  auth<»ize  the  Court  to  infer  negtigenc^ 
that  the  negative  averment  in  the  answer,  that  due  diligence  was  not  used, 
was  sufficient 

Siddf  also,  that  the  note  having  been  delivered  to  the  plaintiff  only  twelve 
days  before  the  next  approaching  term  of  the  Court  having  jurisdiction,  and 
•the  maker  living  some  miles  distant,  the  plaintiff  would  not  be  liable,  as 
for  ne^gence,  for  not  suing  in  such  Court 

Biday,  APPEAL  from  the  Fayette  Common  Pleas. 

December  14       HannAj  J. — Suit  on  a  note  and  a  writing,  named  in  the 
pleadings  a  warrant.    Answer,  setting  up  that  the  defendant 
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1^  cldiyered  to  the  plaiutiff  ^  aote,  on  one  Rohy^  who  was  Nov.  Tenn, 
tb6o  good,  and  tfce  note  collectable,  to  he  collected  and  ac-      I860. 
counted  for,  &c, ;  that  plaintiff  had  negligently  failed  to  sue,       Hall 
until  Rohy  ha4  become  insolveut,  and  the  $ame  could  not  be         X^- 
collected  because  of  said  negligenoe,  &c.    A  djemurrer  to  the  tion  B^il- 
answef  was  oveiTuled ;  as  well  ^s  a  motion  to  strike  out  por-     ^^P  Co. 
tioas  thereof.    Points  are  presented  upon  tliese  rulings.    The 
pleading  avers  that,  at  the  time  the  not€  was  delivered,  ^  re- 
ceipjb  wijis  executed,  which  is  naade  a  part  of  the  answer,  £ind 
provides,  after  describing  the  note,  that,  as  to  the  same,  s^ald 
EdiLl  was  to  "account  for,  or  leave  it  with  an  attorney  bx 
Centerville  for  collection,  and  in  that  event  pay  the  expenses 
of  cojlection  aud  have  the  benefit  of  the  judgment." 

The  note  was  not  left  with  ai;L  attorney^  so  as  to  have  suit 
brought  at  the  first  term  of  ,Court  after  it  waa  so  delivered; 
and  for  causes  not  disclosed,  judgment  was  not  obtained  for 
near  a  year  a^d  9  half  thereafter. 

Questions  as  to  the  degree  of  diligence  requisite,  upon  the 
part  of  Hall^  in  reference  to  the  collection  of  said  note,  are 
raised;  and  also,  as  to  ,the  admission  of  certain  evidence 
upon  the  trial. 

li^e  think  that  Hall  was  bound  to  use  reasonable  diligence 
in  Ijie  management  of  the  note,  or  claim,  that  was  delivered 
to  him.  He  was  to  account  for  it,  or  leave  it  with  an  attor- 
ney, &c.  If  he  uudex'took  to  dispense  with  the  alternative  of 
le^rving  it  with  an  attorney,  it  was  tJien  incumbent  on  him 
to  show  that  he  had  exercised  that  degree  of  diligence  which 
wo\ild  excuse  him  from  accounting  for  the  amount  of  the  note, 
if  it  could  not  be  collected.  If  he  decided  to  choose  the  alter- 
native of  leaving  the  same  with  an  attorney,  he  would,  as  to 
that,  have  to  show  that  he  had,  in  like  manner,  exercised  dili- 
gence in  that  act.  Each  case  must,  to  some  extent,  be  con- 
trolled by  its  own  facts,  as  to  whether  there  was  due  diligence 
exercised ;  therefore,  no  precise  time  can  be  fixed,  as  being 
suflScient  to  aver  the  non-performance  of  the  one  or  the  other 
of  the  acts,  in  the  pleadings ;  unless  the  averment  could  have 
been  of  non-performance  at  a  day  so  remote  from  the  day  of 
the  delivery  of  tlie  note,  as  to  enable  the  Couit  to  say,  that  the 
want  of  diligence  could  have  been  inferred  from  the  space  of 
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Nor.  Term,  time  that  had  elapsed.    The  averment,  therefore,  being  of  a 

I860,      negative  character,  namely:  that  the  plaintiff  did  not  use  due 

Hall       diligence,  and  had  through  his  negligence  caused,  &c.,  is 

^-         suflScient ;  and  the  demurrer  was  properly  overruled. 

tionRail-      There  was  a  reply  filed  denying,  &c.    Trial,  finding  and 

BOAD  Co.     judgment  for  the  defendant,  for  seventy-three  dollars,  which 

was  the  difiference  between  the  claims  sued  on,  and  that  set 

up  in  defense. 

Upon  the  motion  for  a  new  trial,  the  suflicfency  of  the  evi- 
dence, to  sustain  the  verdict,  is  questioned.  The  note  was 
delivered  to  Hall  on  March  26, 1856,  at  Connersville^  Fay, 
ette  county.  The  first  term  of  the  Wayne  Common  Pleas, 
which  was  the  first  term  of  a  Court  thereafter,  in  said  county, 
commenced  on  April  7.  Rohy  resided  near  Ahington^  WayM 
county :  Hall  at  Brownsville  in  Union  county.  Hall  caused 
the  note  to  be  presented  to  Rohy  on  March  27,  and  demanded 
payment,  which  was  refused,  and  he  was  told  it  would  not  be 
paid.  The  note  was  delivered  to  attorneys  on  June  12,  and 
suit  brought  in  time  for  the  July  term  of  said  Common  Pleas. 
By  the  evidence  the  want  of  diligence  is  rested  upon  the  foil 
ure  to  bring  suit  at  the  first  term.  The  evidence  does  not 
show  whether  Rohy  was,  between  March  26,  and  June  12, 
solvent  or  not ;  except  that  when  Hall  got  the  note,  he  stated, 
he  thought  he  might  be  good,  but  he  did  not  know  how  long 
he  would  be  so.  Nor  were  his  circumstances  shown  after- 
ward. It  is  true  the  record  of  the  suit  upon  the  note  was 
given  in  evidence,  but  for  one  purpose  only,  namely,  to  show 
the  time  when  suit  was  instituted ;  but  the  whole  record  went 
in  evidence,  and  showed  a  return  of  no  property  found,  if  it 
had  been  before  the  jury  for  that  purpose. 

We  are  of  opinion  that  the  evidence  does  not  sustain  the 
judgment. 

The  evidence  shows  that  but  twelve  days  intervened  be- 
tween the  day  when  the  note  was  obtained  by  Hall^  and  the 
term  of  the  first  Court  having  jurisdiction.  Service  had  to 
be  ten  days,  or  no  steps  could  be  taken  to  force  a  judgment, 
We  do  not  think  that,  under  the  arrangement,  he  was  com- 
pelled to  sue,  without  first  making  an  effort  to  collect  it  with- 
out.   Two  days  were  not  suflScient  to  traverse  three  counties, 
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and  make  that  effort ;  at  least  we  hold  there  was  not  a  want  Nov.  Term, 

of  diligence  if  he  failed  to  perform  that  act,  and  sue,  also,  1q60. 

within  the  two  days,  under  the  merely  ordinary  circumstances  Norris 

here  disclosed.  ^  J* 

Per  CuHam, — ^The  judgment  is  reversed,  with  costs. 

B.  F.  Olaypool^  for  appellant. 

J.  C.  Mclntoahy  for  appellee. 


I*  *< 


NoBBis  V.  Amos. 

A  plea  of  former  recoyery  is  bad,  unless  the  recoxd  of  the  ibrmer  suit  be 
made  a  part  of  the  plea. 

Under  a  plea  of  general  denial,  a  record  of  a  former  recovery  is  not  admis- 
sible as  evidence,  under  2  R.  S.,  ^  91,  p.  45,  unless  proof  of  such  ibrmer 
suit  be  necessary  under  the  averments  of  the  complaint 

CSosts  can  not  be  taxed  against  the  pluntiff,  on  motion,  on  the  ground  that 
his  cause  of  action  might  have  been  pleaded  by  him  as  a  counter-claim 
to  an  action  previously  brought  against  him  by  the  defendant ;  such  &ct8 
must  be  pleaded,  and  a  record  of  the  former  suit  set  out 

APPEAL  from  the  Rush  Common  Pleas.  Friday, 

Hanna,  J. — Amos  sued  Nbrria^  averring  a  breach  of  war-  ^^^n^  1^ 
ranty,  &c.,  of,  and  fraudulent  representations  as  to,  a  horse 
purchased,  &c. 

Nbrris  answered,  in  two  paragraphs,  that  he  had  thereto- 
fore, &c.,  sued  Amo8  for  the  price  of  the  horse  and  recovered 
judgment ;  that  the  then  defendant  had  set  up  fraud  and  a 
warranty,  &c.,  in  defense,  and  that  this  is  the  same  transac- 
tion, &c.  In  the  third  paragraph  he  answered,  that  as  to  the 
costs  of  this  suit,  &c.,  he,  Norris^  had  theretofore  sued  and 
recovered  judgment  for  the  price  of  the  horse,  and  that  said 
Amo8  was  personally  served,  &c.,  and  might  have  set  up 
the  cause  of  action  herein  as  a  defense,  &c. 

Demurrers  were  sustained  tP  each  paragraph  of  the  answer. 
The  record  of  the  former  suit  was  not  made  a  part  of  the  an- 
swer, although  it  was  founded  thereon,  and  therefore  the 
ruling  was  right.    2  R.  S.,  §  78,  p,  44. 
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Ko7.  Term.      The  defendant  then  pleaded  a  general  denial,  and,  npoti 

1860.     the  trial,  offered  the  record  of  the  former  suit  in  evidence. 

^QBBis      Upon  objection  the  evidence  was  rejected.    Was  the  evidence 

▼•         admissible  under  the  general  denial  ?    Under  the  old  praetice 

the  evidence  would  have  been  admissible  under  the  general 

issue.   1  Greenl.  Ev.  §  531. 

The  statute  now  is,  that,  ^'Undei^  a  mere  denial  of  any 
allegation,  no  evidence  shall  be  introduced  which  does  not 
tend  to  negative  what  the  party  making  the  allegation  is 
bound  to  prove."    2  E.  S.,  §  91,  p.  45. 

Under  the  averments  in  the  complaint  herein,  no  proof 
was  necessary  as  to  the  former  suit,  or  the  estoppel  arising  out 
of  it.  The  evidence  was  not  admissible  under  the  general 
denial,  for  the  purpose  of  establishing  such  estoppel.  After 
the  return  of  the  verdict,  and  a  motion  for  a  new  trial  had 
been  overruled,  the  defendant  filed  a  written  motion  to  tax 
the  costs  against  the  plaintiff,  for  the  reason  that  the  canse 
of  action  herein  was  a  counter-claim,  arising  out  of  the 
cause  of  action  in  the  former  suit,  and  should  have  been 
pleaded  thereto,  &c. 

The  evidence  received,  and  that  offered  and  rejected  hy  the 
Court,  is  in  the  record.  It  is  insisted  that,  upon  this  motion,  it 
was  proper  for  the  Court  to  have  considered  all  that  evidence. 
So  &T  as  the  record  shows,  the  motion  should  not  have  been 
granted.  Admitting  that  the  cause  of  action  herein  was  a 
proper  foundation  for  a  counter-claim  in  the  former  suit,  a 
question  we  need  not  decide,  but  see  Gray  v.  Hich^  10  Ind. 
430 ;  and  if  not  set  up,  the  party  failing  in  that  respect, 
should  pay  the  costs  of  the  second  suit,  2  R.  S.,  §  60,  p.  41 ;  still, 
we  think  the  facts  should  have  been  pleaded,  setting  forth  the 
record  of  that  suit,  either  as  to  the  whole,  or  a  part,  of  the 
cause  of  action,  or  as  to  the  costs ;  as  the  defendant  might 
choose  to  defend.  This  would  be  necessary  to  enable  the 
opposite  party  to  tender  an  issue,  if  he  desired,  as  to  the  facts, 
or  any  part  of  them,  so  set  up :  for  we  do  not  see  but  that 
either  party  might  claim  a  jury  trial  to  determine  the  issues 
that  should  be  so  made  as  to  identity,  and  other  matters  in- 
volved. 


GF  THE  STATE  OF  INDIANA. 


«67 


Per  Ouriam.^-T!he  judgment  is  afiSnned,  with  S  per  cent.  Kov.  Tern 
damages  and  costs.  I860. 

Z.  Sexton^  for  appellant. 
G.  C.  Clark  and  P.  A.  Sac&leman^  for  appellees. 


HOUSSHIBB 
V. 


■       ■»! 


loAwitBKcs  and  Another  v.  Huffbh. 

APPEAL  from  the  Bartholomeio  Common  Fleas.  Friday, 

Per  Curiam. — Suit  upon  a  note.  Answer:  setting  up  a  '^«*''**^  ^^ 
set-off.  No  reply.  Judgment  for  the  plaintiff,  for  the  amount 
of  the  note.  On  the  pleadings  the  set-off  was  admitted. 
After  the  trial,  the  Court  permitted  the  plaintiff  to  file  a  reply. 
This  could  not  be  done.  Redman  v.  Taylor^  8  Ind.  144,  and 
cases  cited.  It  was  not  shown  in  this  case  that  a  reply  had 
been  filed  before  the  trial,  nor  that  the  defendant  supposed 
there  had  been. 

The  judgment  is  reversed,  with  costs.  Cause  remanded,  Ac. 

F.  T.  Hord^  for  appellants. 

S,  Stansifer^  for  appellee. 


n  tm%m   ■ 


HOUSEMIBE   V.   MoiTLTON. 

The  subject  matter  of  a  suiti  properly  litigated  and  passed  upon,  can  not  be 
made  the  foundation  of  another  action  between  the  same  parties,  while 
the  judgment  thereon  remains  unreversed. 

APPEAL  from  the  Ohio  Common  Pleas.  Friday, 

Hanna,  J. — Suit  to  recover  personal  property,  commenced  ^^^^^^"^'  ^^■ 

before  a  justice  of  the  peace. 
The  only  question  presented  arises  upon  the  ruling  of  the 

Court,  in  refusing  instructions  asked  by  the  defendant  below, 

now  the  appellant. 


368  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,  On  the  trial  the  defendant  gave  in  evidence,  so  far  as 
1860.  appears,  without  objection,  the  transcript  of  the  proceedings 
Spenceb  and  judgment  in  a  suit  for  the  recovery  of  personal  property, 
-.  ^-  between  the  same  parties,  determined  by  one  McIIenry^  a 
justice  of  said  county.  It  was  admitted  that  the  subject- 
matter  of  that  suit  was  the  same  as  of  this.  Instructions  given, 
impliedly  submitted  the  question  of  the  jurisdiction  of 
McHenry^  to  try,  &c.,  to  the  jury.  That  transcript  shows, 
that  the  action  was  commenced  before  a  justice  in  one  town- 
ship, and  that  the  venue  was  changed,  and  the  case  sent  to 
another  justice  and  township  of  the  same  county ;  but  does 
not  contain  the  affidavit  asking  the  change. 

It  is  insisted  that  McSenry  had  no  jurisdiction,  and  there- 
fore the  proceedings  were  void.  No  objection  appears  to 
have  been  made  to  the  admission  of  the  transcript  as  evi- 
dence; if  the  objection  had  been  then  pointed  out,  that  is 
now  insisted  upon,  perhaps  the  party  stood  ready  to  explain 
or  supply  that  link.  The  transcript  shows  the  parties  appeared 
and  tried  the  case,  and,  so  far  as  we  can  see,  from  mere  in- 
spection thereof,  it  was  decided  upon  the  merits ;  therefore, 
withQut  stopping  to  exaniine  the  question  whether  the  jxuy 
could  pass  upon  all  the  points  involved,  it  is  manifest  that, 
whilst  the  record  of  tliat  judgment  remained  unreversed  and 
unimpeached,  and  without  explanation,  if  any  could  be  offered, 
that  the  matters  therein  properly  litigated  and  passed  upon 
could  not  be  the  subject  of  another  suit. 

Pel*  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

'William  S.  Holman  and  John  D.  B.ayne%^  for  appellants- 


%  ^^m  » 


Spenceb  v.  Dickeeson. 

Suit  before  a  justice  of  the  peace,  to  recover  personal  property  valued  at  sixty 
dollars.  Bond  was  filed  in  the  sum  of  one  hundred  dollars.  The  defend- 
ant went  into  trial,  before  the  justice,  without  objection  to  the  bond,  ind. 
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on  vpp99l  in  the  Circuit  Goart,  moved  to  dismiss,  because  the  bond  was   Nor.  Tenn, 
not  in  double  the  value  of  the  property.  1860. 

Eddj  that  the  defect  in  the  bond  was  waived,  by  going  to  trial  before  the  ~ 
justice  without  objection. 


Gads 

V. 

Bbowsleb. 
APPEAL  from  the  Ripley  Circuit  Court. 

Per  Curiam. — Suit  before  a  justice  of  the  peace,  to  recover  j)^cmbcr  14. 
an  article  of  pjersonal  property  valued,  in  the  affidavit  filed, 
at  sixty  dollars.  A  bond  was  filed  by  the  plaintiff,  in  the 
penalty  of  one  hundred  dollars.  The  justice  made  no  objec- 
tion ;  but  accepted  the  bond,  and  issued  the  writ  in  the  cause. 
The  defendant  appeared ;  pleaded ;  went  to  trial ;  the  jury 
failed  to  agree ;  a  new  venire  issued ;  defendant  appeared 
again;  went  to  trial;  was  beaten;  appealed  to  the  Circuit 
Court,  and  there,  for  the  first  time,  objected  that  the  bond 
was  not  exactly  in  double  the  value  of  the  property,  and 
moved  a  dismissal  of  the  suit  for  that  reason.  The  motion 
was  sustained.  The  objection  was  raised  too  late.  The  infor- 
mality in  the  bond  had  been  waived  by  going  to  trial,  without 
objection,  before  the  justice.  The  object  of  the  bond  required 
by  the  statute  is,  security  to  the  defendant.  He  can  waive  the 
security  if  he  pleases. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

A.  C^  Downey  and  jET.  A.  Downey^  for  appellant. 

J.  G.  Berkshire^  for  appellee. 


!•      > 


Cade  and  Another  v,  Bbownlee. 

A  lease  for  a  term  of  years  is  personal  property ;  and  the  vendor  of  such 
property  has  no  general  lien  for  unpaid  purchase  money,  after  he  has 
parted  with  the  possession.    < 

APPEAL  from  the  Grant  Common  Pleas. 

Pebkins,  J. — Cade  purchased  a  lease,  for  a  term  of  years, 
upon  a  tin-shop,  and  took  an  assignment  thereof.  Subse- 
quently he  sold  and  assigned  the  lease  to  one  Pilcher.  At 
Vol  XV.— 24 


15  axri 
145  m 


15    869 
153    83D 


Friday^ 
December  14^ 
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Nov.  Term,  the  time  Cade  assigued  the  lease  to  Pilchsr^  he  had  not  made 

IqoO'      full  payment  of  the  price  of  it  to  his  assignor,  and  Pilcher 

Ball       knew  the  fact.    There  was  no  fraud  in  the  sale  of  the  lease. 

^-  This  is  a  suit  to  enforce  a  vendor's  lien  upon  the  lease  in 

Pilcher^ 8  possession,  (as  is  also  the  leased  property,)  for  the 

purchase  money  unpaid  by  Cade, 

Such  a  suit  will  not  lie.  The  vendor  of  personal  property 
has  no  general  lien  for  unpaid  purchase  money,  upon  such 
property,  after  he  has  parted  with  the  possession.  Williams 
on  Personal  Property,  2d  Am.  ed.,  side  p.  40.  A  lease  for  a 
term  of  years  is  personal  property.  Williams  on  PersoDal 
Property,  by  Rawle,  side  p.  8  et  seq.  Such  lien  upon  real 
estate  does  not  meet  with  universal  favor.  Washburn  on 
Real  Prop.  504 ;  see  Work  v.  Brayton^  5  Ind.  396. 

Per  Curiam. — ^Tlie  judgment  is  reversed,  with  costs.  Cause 
remanded  for  dismissal. 
A.  Steele  and  H,  D.  Thompson^  for  appellants. 
J.  F.  McDowell^  L  Van  Devanter  and  eA  Brovordee^  for 
appellee. 


•  *»< 


Ball  v.  Clabk. 

Fiiday,  APPEAL  from  the  Tippecanoe  Common  Pleas. 

December  14.  p^  Curiam. — Suit  on  an  account  for  work  and  labor. 
Judgment  for  plaintiff.  Counsel  say  the  Court  erred  in 
instructing  the  jury.  The  instruction  states,  briefly,  "that 
in  case  of  conversations  between  parties,  the  declarations  of 
one  party  may  be  received  and  the  other  rejected." 

"The  instruction  should  have  been,  that  both  should  be 
weighed,  and,  if  possible,  reconciled  with  the  fects  in  the 
case ;  and  if  not,  then,  that  the  jury  were  the  judges  of  the 
weight  to  be  given  to  each." 

Tlius  far  from  the  brief  of  counsel. 

The  record  says  the  Court  gave  the  following  instructions : 
"  The  declarations  of  one  party  and  the  replies  of  the  other, 
in  a  conversation  had  between  the  two,  are  evidence  when 
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Bbiqht 

V.        ' 
GOFFICAK. 


proven  in  a  cause;  but  the  jury  may  believe  those  of  one  Nov.  Term, 
side  and  reject  those  of  the  other,  if  the  jury,  from  all  the  I06O' 
circumBtances  surrounding  the  case,  believe  one  to  be  true 
and  the  other  untrue.  It  is  like  all  other  evidence,  and  is  to 
be  weighed  in  the  same  way;  and  if  the  statements  of  one 
were  consistent  with  truth,  and  the  other  not,  they  may  be 
adopted  and  the  other  rejected." 

The  judgment  is  affirmed,  with  10  per  cent,  damages  and 
costs. 

/.  JT.  La  Rue  and  Z>.  Royse^  for  appellant. 


.  • » » » 


BbIGHT  v.   CoFfilLAS. 

An  item  of  account  canvassed  and  disalbwed  at  a  settlement  of  aocounts, 
upon  which  a  note  is  given,  may  afterward  he  made  the  foundation  of 
an  action  or  set-off,  in  the  absence  of  fraudulent  representations  or  prac- 
tices at  the  settlement 

In  order  to  make  such  a  settlement  binding  as  an  accord  and  satisfaction,  or 
as  a  compromise,  of  the  disputed  item,  it  must  appear  that  something 
was  given  in  discharge  of  it 

If  the  &ilure  to  insist  upon  the  disputed'  item  is  relied  upon,  as  an  impUed 
agreement  to  relinquish  the  demand,  some  consideration  must  be  shown 
to  support  such  agreement 

Ad7  admission  that  the  other  party  was  not  liable  on  the  account,  which 
might  be  implied  from  a  failure  to  insist  upon  it,  may  be  shown  to  have 
been  made  in  ignorance,  or  by  mistake,  and  thus  without  force  as  a  bar. 

APPEAL  from  the  Jeferso^i  Common  Pleas.  Friday^ 

Pbbkins,  J. — Brig  At  sued  Cofman^  on  a  note  of  the  follow-  -Dcocmfter  14l 
ing  tenor: 

"  $103.94.  Madbon,  Maboh  6,  1854. 

"  Ninety  days  after  date,  I  promise  to  pay  M.  Q.  Bright^ 
one  hundred  and  three  dollars  and  ninety-four  cents,  for  value 
received,  waiving  all  valuation  and  appraisement  laws. 

"John  Coffman." 

The  defendant  answered  that  the  note  was  given  without 
consideration,  in  this,  that  it  was  given  in  a  settlement  of  ac- 
counts between  him  and  Mr.  Bright^  and  that  he  forgot  to 
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Bbight 

V. 
OOFFMAH. 


Nov.  Term,  bring  into  the  settlement  an  account  for  brick  against  Bright^ 
lo6Q'      of  the  exact  amount  of  the  note. 

He  answered  in  another  paragraph,  claiming  a  set-ofi^  being 
an  account  for  brick  to  the  amount  of  the  note. 

The  plaintiff  replied  to  the  first  paragraph,  that  defendant 
did  not  forget  to  bring  in  said  account  at  the  settlement;  but, 
on  the  contrary,  did  bring  it  in  with  all  others,  and  that  it 
was  considered,  disallowed,  and  excluded.  To  the  set-off  the 
plaintiff  replied,  denying  it.  On  the  trial,  the  plaintiff  gave 
in  evidence  the  note,  and  rested. 

The  defendant  then  introduced  two  witnesses,  viz.:  Messrs. 
Brennaman  and  Bright,  Brennaman  swore  that  in  the  spring 
of  1853,  Bright  told  him  to  get  paving  brick  of  Coffnian  and 
have  them  charged  to  him,  and  that  he  did  get  17,000,  at 
six  dollars  a  thousand.    . 

This  evidence,  of  itself,  amounts  to  nothing  in  the  case, 
because  it  shows  that  the  brick  were  got  the  year  previous 
to  the  giving  of  tlie  note,  and  hence  in  no  manner  tends  to 
rebut  the  presumption  that  the  account  was  settled,  at  the 
time  of  executing  the  note. 

The  remaining  witness  was  Mr.  Brighi  /  but  he  was  made 
a  witness  by  the  defendant,  and  he,  of  course,  can  not  impeach 
him;  and,  as  we  have  seen,  must  succeed  upon  his  testi* 
mony,  if  at  all,  as  the  testimony  of  Brennaman  avails  nothing, 
considered  by  itself.  See  Williams  v.  TFann,  8  Blackf.  477. 
Bright  swore  that  the  account  for  these  brick  was  brought 
in  at  the  settlement,  that  he  denied  it  as  an  account  against 
him,  averring  that  he  did  not  owe  it,  and  would  not  pay  it; 
and  that  fhe  defendant  gave  the  note,  at  the  time,  upon  the 
settlement  of  all  their  accounts,  this  for  the  brick  being  ex 
eluded. 

Now,  what  is  the  force  and  effect  of  the  combined  testimony 
of  these  two  witnesses  ?  For  though  they  are  both  the  wit- 
nesses of  the  defendant,  and  conflict  in  their  statements,  the 
evidence  of  both  was  for  the  jury,  and  tliey  had  the  right  to 
give  credence  to  the  statement  of  one  or  the  other,  as  they 
believed  or  disbelieved  it. 

From  the  evidence  of  Brennaman^  the  jury  might  have  in- 
ferred that  Bright  was  liable  to  pay  for  the  brick,  and  might 
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have  given  weight  to  his  testimony  on  this  point,  over  that  Nov.  Term, 
of  Mr.  Bright ;  and  as  Mr.  Bright  testified  that  it  was  not     I860. 
allowed  in  the  settlement,  the  jury  nught  have  concluded      BaxoHT 
that  it  should  be  allowed  in  this  suit,  as  a  set-off  to  the  note.    n^-Z^ 
^t  the  evidence  of  Mr.  BHght  was  clear,  that  the  account 
was  brought  in  and  canvassed  and  rejected  at  the  settlement, 
and  the  note  given  over  it.    This  evidence  was  uncontradicted ; 
and  the  question  is,  therefore,  fairly  presented,  and  the  case 
turns  upon  it,  whether  an  item  of  account  canvassed  and  dis- 
allowed at  a  settlement  of  accounts,  upon  which  a  note  for 
a  balance  is  given,  can  be  made  the  foundation  of  an  action, 
or  8et-of[^  afterward,  no  fraudulent  representation  or  practices 
having  occurred  at  the  settlement.    This  is  a  question  of  law. 

It  has  been  decided  by  this  Court  that  where  a  party  sues 
on  accounts,  and  the  defendant  disputes  their  correctness, 
and  the  plaintiff  is  not  prepared  with  his  proof  of  a  given 
item,  he  may  withdraw  it  from  the  suit,  and  afterward  recover 
on  it.  See  Byrket  v.  The  Siate^  3  Ind.  248  and  note.  Now, 
it  would  seem  that  the  rule  could  not  be  more  strict  than  this, 
upon  settlements. 

Parties  meet  to  settle ;  bring  in  their  accounts ;  one  item  is 
.denied;  the  party  can  not  there  introduce  his  proof  of  its 
correctness,  and  force  its  allowance ;  he  yields  it  and  settles 
such  as  are  undisputed ;  shall  he  be  precluded  from  afterward 
establishing  the  disputed  item  ?  We  think  not.  Such  was  the 
case  here.  Mr.  Bright  testifies  that  the  settlement  was  upon 
other  accounts,  the  disputed  item  being  ^'  excluded,"  and  that 
the  note  was  given  on  settlement  of  the  balance  of  accounts. 
The  jury  may  have  believed  that  the  evidence  of  Brennaman^ 
in  this  case,  established  the  disputed  item.  The  jury,  on  two 
successive  trials,  came  to  that  conclusion  ;  the  Common  Fleas 
afSrmed  the  finding  on  the  second  trial,  and  we  think  we  can 
not  set  it  aside  without  departing  from  the  settled  practice 
of  this  Court. 

We  think  the  evidence  does  not  make  a  case  showing  that 
Coffman  is  estopped  to  enforce  payment  of  the  disputed  item, 
on  proof  of  Mr.  Bright  %  liability  to  pay  it.  Tlie  transaction, 
at  the  alleged  settlement,  is  not  shown  to  amount  to  an  accord 
and  satisfaction  of  the  item  of  account,  because  nothing  was 
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Nov.  Term,  given  in  discharge  of  it.  There  was  no  compromise  of  it, 
^°6Q-  because  it  is  not  shown  that  Mr.  Bright^  to  use  common  par- 
lance, threw  off  any  thing  from  his  demand,  on  account  of  its 
rejection.  If  it  be  claimed  that  the  transaction  amounted  to 
an  agreement  or  promise  by  Coffman^  to  relinquish  the  de- 
mand, no  consideration  is  shown  for  the  promise.  See  Spakr 
V.  Hollingshead^  8  Blackf.  416 ;  Ind.  Dig.  258.  If  it  is  claimed 
that  the  transaction  involved  an  admission  that  Mr.  Bright 
was  not  liable  on  the  account,  this  admission  may  be  shown 
to  have  been  made  in  ignorance  or  mistake,  and  thus  without 
force  or  effect  as  a  bar. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

M.  S.  Bright^  for  appellant. 

Jer.  Svllivan^  for  appellee. 


<  •»•  • 


Monday^ 
December  17. 


The  State  v.  Fishes. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Per  {7t^rwim.— Indictment  for  selling  counterfeit  money. 
It  was  quashed  below.  The  appellee  has  filed  no  brief.  We 
are  not  informed  of  the  ground  upon  which  the  indictment 
was  quashed.  The  indictment  is  very  like  that  in  Wilkinson 
V.  The  State^  10  Ind.  372,  which  was  held  good. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

J.  E.  McDonald^  Attorney  General,  A.  Z.  Poache  and 
J.  S.  Miller^  for  the  State. 
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Knight  v.  Low  and  Another. 

An  attorney  who  appears  as  amicus  curiae  can  not  take  an  exception  to  the 

niling  of  the  Ck)urt 
The  filing  of  a  demurrer,  by  the  defendant,  constitutes  a  full  i^pearance  \xi 

the  action,  and  is  a  waiver  of  any  defects  in  the  service  of  the  summons. 
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APPEAL  from  the  Morgan  Common  Pleas.  Nov.  Term, 

Hanna,  J.— Suit  on  a  note  and  bill  of  exchange.     The      ^860. 
complaint  averred  that  the  defendant  had  a  place  of  buei-     Knioht 
nees  and  an  agency,  &c.,  at  Morgantown ;  that  John  W.       jj^ 
Knight  was  his  agent,  and  the  note  and  bill  sued  on  grew 
out  of,  and  were  connected  with,  said  agency.  naxt^^  17 

The  process  was  served  by  leaving  a  copy  thereof  at  the 
said  store,  or  place  of  business,  in  the  absence  of  said  agent. 
Hester^  as  amicus  curice^  moved  to  set  aside  the  return  made 
to  that  eflTect,  which  was  overruled,  and  he  excepted.  In  that 
capacity  he  could  not  except  to  a  ruling  of  the  Court.  Camp- 
hell  V.  Swaset/y  12  Ind.  70 ;  Htcst  v.  Conn^  id.  258.  A  de- 
murrer was  filed  to  the  complaint,  and  overruled ;  this  was  a 
full  appearance,  and  therefore  the  demurrer  to  the  second 
paragraph  of  the  answer,  hereafter  noticed,  was  properly  sus- 
tained ;  at  least,  if  the  precise  form  of  getting  rid  of  it  would 
have  been  on  motion,  yet  no  injury  resulted,  of  which  appel- 
lant can  complain.  Answer :  1.  '^  Denies  that  he  is  indebted 
to  said  plaintiff,  as  in  complaint  mentioned."  2.  Denies 
personal  service  of  process,  &c.  The  last  paragraph  of  the 
answer  was  sworn  to  by  the  attorney  for  the  defendant. 
Demurrer  to  the  answer  sustained. 

Whether  the  demurrer  should  have  been  sustained  to 
the  first  paragraph  of  the  answer,  we  need  not  decide,  as  a 
bill  of  exceptions  shows  that  the  note  and  bill  of  exchange 
were  introduced  in  evidence,  and  were  sufficient,  if  properly 
before  the  Court,  to  sustain  the  finding,  which  was  for  the 
plaintiffi.  It  is  suggested,  that  as  the  plaintiff  gave  the  instru- 
ments in  evidence,  all  the  purposes  were  arrived  at  which 
could  have  been  effected  by  the  denial  if  it  had  remained,  and 
therefore,  if  there  even  was  error  in  sustaining  the  demurrer 
it  ought  not  to  reverse  the  judgment,  because  no  damage  re- 
sulted therefrom,  &e. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

F.  M.  Finch  and  «/".  S.  Heater^  for  appellants. 

W.  R.  Harrison^  for  appellee. 
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Nov.  Term, 
1860.      The  State,  on  the  relation  of  Tyson  v.  Shacklefow)  and 

Others. 


The  State 

ShaoklSford  ^^'  '^P^"  *  constable's  official  bond.    The  breaches  alleged  were  :  1.  Failure 

to  return  an  execution.  2.  Failure  to  make  the  money,  which  he  might 
and  ought  to  have  made.  3.  Failure  to  make  a  levy  and  offer  to  sail 
within  thirty  days. 

ffdd,  that  the  second  and  third  breaches  were  not  well  assigned,  there  being 
no  averment  that  the  execution  defendant  was  within  the  bailiwick  of  the 
officer,  or  had  property  therein  subject  to  said  execution. 

Eddf  also,  that  the  first  breach  was  also  defectively  assigned,  for  reasons 
given  in  State  v.  YoumanSf  5  Ind.  281. 

Beid^  also,  that  even  if  the  first  breach  was  well  assigned,  only  nominal 
damages  could  be  recovered  on  it,  and  this  Court  will  not  reverse  a  case  to 
enable  a  party  to  recover  such  damages. 

Monday,  APPEAL  from  the  Ripley  Circuit  Court. 

December  17.  Hanna,  J. — Suit  commenced  before  a  justice  against  a 
constable  and  his  sureties.  Judgment  against  defendants, 
who  appealed  to  the  Circuit  Court. 

The  transcript  of  the  justice  shows  that  the  trial  was  on 
the  9th  day  of  Augvst^  and  that  upon  a  demurrer  being  sus- 
tained to  the  answer  of  the  defendants,  they  withdrew,  and  it 
was  then  "adjudged  that  the  plaintiff  recover  of  the  defend- 
ants,'^ &c. 

The  judgment  bears  date,  August  10.  The  appeal  bond 
and  its  approval,  the  9th  of  the  same  month. 

The  first  point  made  by  the  appellant  here,  is  that  the 
Circuit  Court  should  have  sustained  the  motion  which  was 
made  to  dismiss  the  appeal  from  the  justice's  judgment^ 
because  no  bond  had  been  filed,  and  that  the  bond  could  not 
be  executefd  before  judgment,  &c. 

This  position  assumes  that  the  judgment  was  rendered  on 
the  10th.  We  think  the  record  made  by  the  justice  contra 
diets  that  assumption.  The  trial  was  on  the  9th ;  upon  the 
ruling  on  demurrer  the  defendant  withdrew,  and  judgment 
was  rendered  for  the  plaintiff.  The  appeal  bond  was  approved 
on  that  day  by  the  justice,  and  refers  to  the  judgment  as  of 
that  date;  the  record  does  not  show  that  the  justice  post- 
poned the  decision  beyond  the  day  of  trial.  The  ruling  was 
correct. 


OF  THE  STATE  OF  INDIANA.  377 

The  complaint  was  several  times  amended  in  the  Circuit  Nor.  Tenn, 
Court,  and  a  demurrer  ultimately  sustained  thereto,  which      I06O. 
presents  the  remaining  question  in  the  case.  8haw. 

There  are  three  breaches  of  the  bond  assigned :  1.  Failure     rp^J^^ 
to  return  an  execution,  &c.    2.  Failure  to  make  the  money, 
&c.,  which  he  ^^  might  and  ought  to  have  made.''    3.  Failure 
to  "  make  a  levy  and  offer  to  sell  within  thirty  days." 

As  to  the  second  and  third  breaches,  they  are  not  well 
pleaded ;  there  is  no  averment  that  the  execution  defendant 
was  within  the  bailiwick  of  the  oflBcer,  or  had  properly 
therein  subject  to  said  execution.  Jone%  v.  The  State^  c&o.^ 
5  Blackf.  492 ;  The  State,  (&o.  v.  Soverns,  6  id.  168.  The 
first  breach  was  also  defective.  Ihe  State,  <&c.  v.  Youmans^ 
5  Ind.  281 ;  2  R.  S.,  §  3,  subdivision  6,  p.  481,  which  is  similar 
in  its  scope  and  effect,  upon  this  point,  to  the  act  under  which 
the  Youmanf  case  was  decided.  But  even  if  the  plaintiff 
were  entitled  to  recover  any  thing  under  this  breach,  it  could 
have  been  no  more  than  nominal  damages  merely,  and  it  has 
been  decided  that  this  Court  will  not  reverse  a  judgment  for 
the  purpose  of  permitting  a  recovery  of  that  character  alone. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  costs. 

J.  W.  Gordon,  A.  Connor  and  I^s.  Bowlese,  for  appel- 
lant. 


« •# »  * 


Shaw  v.  Tatham. 

Suit  upon  two  notes ;  one  waiving  relief  from  valuation  laws,  and  the  other, 
dated  in  1839,  previous  to  the  passage  of  the  statutes  upon  that  subject 
The  Court  gave  judgment  for  the  amount  of  both  notes,  collectable  with- 
out relief. 

Held^  that  there  was  no  error  in  the  judgment,  as  one  note  expressly  waived 
reUef,  and  the  other  was  governed  by  the  law  of  1839,  which  gave  no 
relief. 

APPEAL  from  the  Shelby  Common  Pleas.  Monday, 

Hanka,  J. — On  the  original  transcript,  a  point  was  made  ^^^^^"^  ^'^• 
on  the  amount  of  the  judgment.    An  amended  transcript,  on 
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Nov.  Teim,  file,  cures  the  error,  if  any  appeared  in  that  respect.    The 

^Q^O-      suit  was  founded  on  two  notes.    One  waived  relief,  &c.;  the 

Beal       other  did  not,  but  was  dated  in  1889,  previous  to  the  passage 

Thb  State   ^^  ^^^  statutes  upon  that  subject.    The  Court  rendered  a 

judgment  to  be  collected  without  relief.    There  was  no  error 

in  this.    There  is  no  dispute  but  that  if  the  contract  was 

really  made  in  1839,  the  law  of  that  date  should  govern,  as 

to  valuation,  &c.    But  there  is  some  controversy  as  to  how 

that  fact  should  be  ascertained:  whether  the  judgment  of  the 

Court  should  ascertain  the  fact;  or  whether  the  officer  has 

the  power  and  authority,  when  the  execution  is  in  his  hands, 

to  determine  it.    Here  the  Court  did  determine  it,  and  we 

do  not  see  any  thing  in  the  record  to  disturb  that  conclusion. 

Per  Curiam. — ^The  judgment  is  affirmed,  with  5  per  cent. 

damages  and  costs. 

M.  M.  Ray^  for  appellant. 

Davis  <&  Wright^  for  appellee. 


<  •»»  * 


Beal  v.  The  State. 

The  criminal  law  of  this  State  la  entirely  statutory,  and  not  of  common  law 

origin. 
Under  our  statutes,  the  grand  jury  is  a  local  tribunal,  and  can  not  inquire 

into  offenses  committed  out  of  its  jurisdiction. 
The  crime  of  larceny,  perpetrated  in  another  State,  is  not  transplanted  with 

the  goods,  into  this  State,  so  as  to  become  an  offense  against  this  State, 

punishable  here ;  but  only  so  as  to  enable  us  to  return  the  criminal  to  the 

proper  vicinage  for  punishment. 

Monday,  APPEAL  from  the  JeffevBon  Circuit  Court. 

December  17.       Peekins,  J. — ^Indictment  and  conviction  for  larceny.    The 
larceny  was  committed  in  Ohio. 

On  the  trial  the  Court  instructed  the  jury,  that  where 
goods  are  stolen  in  another  State,  and  soon  after,  (six  weeks 
in  this  case,)  are  brought  into  this  State,  the  thief  may  be 
prosecuted  and  punished,  for  the  larceny,  in  this  State.    Tbis 
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insferaction  goes  upon  what  is  claimed  to  be  the  common  law  Nov.  Term, 
doctrine,  that  a  larceny  is  a  continuing  act,  and  is  complete  in      Iq60' 
every  jurisdiction  into  which  the  stolen  goods  are  taken  by  the       Bbal 
thief.    See  4  Black.  Comm.  303-4.     We  doubt  the  existence  -,  ,  ^ 
of  this  doctrine  in  Indiana^  so  far  as  it  is  applicable  to 
offenses  committed  in  another  State. 

Our  criminal  law  is  entirely  statutory,  and  not  of  common 
law  origin.  Our  grand  jury  is  a  local  tribunal,  and  can  not 
inquire  into  offenses  committed  out  of  its  jurisdiction.  It 
can  not  summon  witnesses,  nor  take  their  depositions,  where 
they  are  in  other  States.  Now,  where  goods  had  been  stolen 
in  another  State  and  brought  into  this,  the  facts  transpiring  in 
this  State,  viz.:  the  possession  of  the  goods,  and  the  selling 
of  them  even,  would  not,  of  themselves,  constitute  a  larceny. 
The  jury  would  have  to  go  further,  and  prove  the  taking  and 
the  felonious  intent  at  the  time  thereof,  in  another  State. 
They  would,  in  short,  have  to  prove  a  complete  larceny  in 
another  State  to  make  out  a  larceny  at  all. 

Further ;  such  larceny,  being  complete  in  the  State  where 
the  goods  were  taken,  if  a  larceny  any  where,  would  be  pun- 
ishable in  such  State ;  and  punishment  in  this,  would  not  bar 
punishment  in  that. 

Again;  the  Constitution  of  the  United  States  provides 
that  fugitives  from  justice  shall  be  delivered  up,  by  the  State 
into  which  they  have  fled,  for  punishment  in  the  State  where 
the  offense  was  committed.  Now,  suppose  we  were  trying 
8uch  a  fugitive  here,  or  had  already  sent  him  to  the  state- 
prison,  when  the  requisition  for  his  return  should  arrive, 
should  we  not  be  compelled  to  deliver  him  up,  at  once,  with, 
perhaps,  his  trial  half  completed  ? 

Our  constitution  and  statutes  have  not  provided,  specially, 
for  the  punishment  here  of  such  offenders,  while  they  have 
specially  provided  for  cases  where  goods  are  stolen  in  one 
county  of  this  State  and  carried  by  the  thief  into  another. 
Perk.  Pr.  24.  So,  it  is  provided  that  a  person  without  the 
State,  committing  an  offense  within  the  State  by  means  of  an 
agent,  maybe  punished  here;  and  further,  that  in  case  of 
duelling,  a  person  may  be  punished  here  for  an  offense  perpe- 
trated in  another 'State. 


380  CASES  m  THE  SUPREME  COURT 

Not.  Term,  From  all  these  considerations,  we  think  it  is  not  a  principk 
1°^Q-  of  the  criminal  law  of  Indiana  that  the  crime  of  larceny, 
Cbapt  perpetrated  in  another  State,  is  transported  with  the  goods 
j^*  into  this  State,  so  as  to  be  an  offense  against  this  State,  pun- 
ishable here ;  but  only  so  as  to  enable  us  to  return  the  gn% 
person  to  the  proper  vicinage  for  punishment 

In  several  of  our  sister  States,  foreign  criminals,  coming 
into  them,  under  certain  circumstances,  are  made  criminals  in 
such  States,  by  statute,  and  are  punishable  in  them,  thns 
acknowledging  the  non-existence,  in  those  States,  of  the  com- 
mon law  doctrine  of  which  we  have  been  speaking.  In  other 
of  the  States,  where  no  such  statutes  exist,  the  doctrine  is 
judicially  denied ;  and  in  one  or  two — and  in  one  or  twro 
only — it  is  recognized.  See  note  to  p.  305  of  4th  Wend. 
Black.;  Lewis  U.  S.  Cr.  Law,  pp.  463,  472,  475,  477 ;  2  Wat 
Archb.  pp.  355-16,  and  317,  notes. 

Per  Cuinam. — The  judgment  is  reversed.  Cause  remanded 
for  action  below,  in  accordance  with  this  opinion. 

J,  Y.  Allison^  for  appellant. 

J.  E.  McDonald^  Attorney  General,  and  A.  Z.  lioacke^ 
for  the  State. 

(1.)  Ck)unsel  for  appellant  cited  the  following  aathorities:  2  PariEei's 
Crim.  R.  590;  2  Johnson's  R.  (N.  Y.)  479 ;  PecpU  t.  Oardner,  id.  477; 
Simmons  v.  The  Commanwealthj  5  Birney  R.  617 ;  State  t.  Braum,  HAWks, 
(N.  C.)  R.  100. 


»  •♦  •  ^ 


Ceaft,  Executor  of  Loving,  v.  Dodd,  Guardian  of  Jambok. 

Bait  upon  a  promissory  note  against  the  executor  of  a  surety.  The  defendant 
answered  that,  on  July  27,  he  gave  to  the  holder  of  said  note  notioe  to 
sue  thereon,  which  he  iailed  to  do  until  July  30,  and  then  brought  bis 
suit  in  the  Court  of  Ck)mmon  Pleas,  which  did  not  commence  its  tern 
until  October  18,  and  not  in  the  Circuit  Court,  which  begun  its  term  oo 
August  9. 

EeMt  that  as  suit  was  begun  in  time  for  service  in  the  Circuit  Court,  the 
question  does  not  arise,  as  to  whether  the  notioe  was  given  long  enoo^ 
before  the  term  of  that  Court,  to  have  made  it  the  duty  of  the  holder  to 
sue  therein. 
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Bad,  tlao,  that  it  was  the  duty  of  the  holder  to  bring  his  suit  in  the  Court   Nov.  Tenn, 
hanog  juriwUction,  the  term  of  which  would  thereafter  first  commence.  -^-Q^"* 

APPEAL  from  the  Ohio  Common  Pleas.  ^^ 

RoKA,  J. — Dodd  filed  a  note  and  complaint  against  the 
appellant,  who  answered  that  the  note  was  executed  by  one  ^^^^^  ^^ 
French^  as  principal,  and  Loving^  deceased,  as  security ;  that 
after  it  became  due,  to  wit,  on  the  27th  day  of  July^  1857, 
said  Orqfly  as  executor  of  said  Loving^  then  deceased,  notified 
said  Dodd^  in  writing,  to  sue,  &c. ;  that  he  did  not  do  so  until 
the  30th  of  said  month,  and  then  brought  said  suit  in  the 
C(»nmon  Fleas  Court,  which  did  not  commence  its  term  until 
October  18,  and  not  in  the  Circuit  Court,  which  commenced 
on  August  9. 

It  is  not  averred  that  appellant  suffered  any  injury  in  oon-  » 
sequence  of  the  suit  having  been  brought  in  the  Common 
PleaSj  instead  of  the  Circuit  Court. 

Appellant  contends,  that  when  a  surety  gives  notice,  as 
provided  by  the  statute,  that  it  is  the  imperative  duty  of  the 
creditor  to  sue  immediately,  in  the  Court  having  jurisdiction, 
the  term  of  which  commences  at  the  earliest  day.  On  the 
other  hand,  it  is  insisted  that  the  immediate  institution  of  a 
suit,  in  a  Court  having  jurisdiction,  is  sufScient.  The  Court 
sustained  a  demurrer  to  the  answer.  This  presents  the  only 
point  in  the  case.  Whether  the  notice  was  a  sufficient  length 
of  time  before  the  commencement  of  the  term  of  the  Circuit 
Court,  to  have  made  it  the  dutv  of  the  holder  of  the  note 
to  institute  a  suit,  at  all,  at  that  term,  is  not  a  question 
in  this  case,  because  tlie  answer  shows  that  the  suit  was  begun 
in  time  to  have  been  in  that  Court  at  that  term.  The  answer 
also  shows,  prima  facie,  that  in  commencing  the  suit,  a  proper 
degree  of  diligence  was  exercised  as  to  the  time  within  which 
that  act  was  performed.  The  only  question  then,  is,  whether 
the  holder  of  the  note  had  a  choice  of  Courts  in  which  to  sue. 
We  are  of  opinion  that  as  he  was,  upon  the  short  notice  given, 
prepared  to  sue,  it  was  his  duty  to  bring  that  suit  in  the  Court 
having  jurisdiction,  the  term  of  which  would  thereafter  first 
convene.  The  very  purpose  for  which  the  notice  was  given 
might  otherwise  be  defeated.    That  notice  may  have  been 
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Veasst 

V. 

Bktvolds. 


Kov.  Term,  intended  to  enable,  perhaps  require,  the  holder  of  the  note,  by 
^QPQ'  thus  seeking  his  remedy  at  the  earliest  day,  to  obtain  a  prior  lien 
upon  real  estate,  by  the  judgment,  or  upon  personal  property, 
by  an  execution.  The  surety  might  thus  be  saved  a  resort  to 
proceedings  to  prevent  the  transfer  of  the  real,  or  the  removal 
of  the  personal,  estate  of  his  principal.  Whether  the  plaintiff 
might  have  so  replied  as  to  have  rendered  valueless  tins 
defense,  made  by  the  answer,  we  need  not  inquire,  as  that 
point  is  not  before  us.  What  we  do  decide  is,  that  the  an- 
swer made  a  prima  facie  caae  for  the  defendant,  and,  there- 
fore, the  demurrer  should  have  been  overruled.  See  6  Blackf. 
636;  7  id.  288 ;  2  id.  350 ;  8  id.  386 ;  6  id.  537 ;  2  Ind.  56. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &q. 

A.  C.  and  H.  A.  Downey^  for  appellant. 

W.  S.  Holman^  for  appellee. 

(1.)  By  counsel  for  appellant :  The  creditor  is  bound  to  sue  without  refer- 
ence to  the  solvency  or  insolyency  of  the  principaL  2  R  S.,  ((  672,  673 
p.  186;  id,  §  680,  p.  188 ;  Bdd  v.  Cox,  5  Blackf.  312 ;  Overtwrf  v.  Mar- 
tin,  2  Ind.  607. 


m   • 


Veasey  and  Another  v.  Rbynolds. 


Monday^ 
December  17. 


APPEAL  from  the  St.  Joseph  Circuit  Court. 

Per  Curiam. — Suit  on  notes,  and  to  foreclose  a  mortgage. 
Judgment  by  default.  No  motion  or  other  action  was  taken 
afterward,  in  the  Court  below,  as  to  said  judgment  The 
case  falls  within  the  cases  of  Harlan  v.  Edwards^  13  Ini 
430 ;  Blair  v.  Davis^  9  id.  236,  and  many  others. 

The  appeal  is  dismissed  at  appellants'  costs. 

J.  A.  Liston  and  R.  Z.  Farnsworth^  for  appellants. 

//,  C.  Newcomh  and  J.  S.  Tarkington^  for  appellee. 
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Not.  Term, 
Gaylok  v.  McHbnet  and  Others. 


Gatlob 

AsDgle  ftct  of  adultery,  committed  by  the  wife,  is  noti  of  itsel(  a  ''liring  in    |||j}{]^y. 
adalteiy,''  within  the  meaning  of  1  R.  S.,  i  32,  p.  253,  which  proyidea 
that  if  a  wife  shall  have  left  her  husband,  and  shall  be  living,  at  the  time 
of  his  death,  in  adultery,  she  shall  take  no  part  of  his  estate. 

The  &ct  that  the  crime  was  once  committed,  under  circumstances  showing 
a  deep  degree  of  abandonment,  may,  with  the  other  drcumstanoes  of  the 
case,  be  submitted  to  the  jury,  to  enable  them  to  determine  as  to  her  course 
of  life  at  the  time  of  her  hnaband's  death. 

APPEAL  from  the  Fayette  Common  Pleas.  Monday, 

ELanna,  J. — ^This  was  a  snit  for  partition,  brought  by  the 
appellant,  Mary  Ann  Hdyden^  now  Oaylor^  against  the  heirs 
of  Rosea  Hayden^  her  late  husband.  They  appeared  and 
answered,  that  at  the  time  of  his  death  she  was  living  apart 
and  separate  from  him,  in  Rush  county,  in  adultery.  Upon 
this  question  an  issue  was  formed,  and  by  agreement  of 
parties,  submitted  to  a  jury.  The  verdict  was  affirmative 
upon  the  question  so  submitted.  The  judgment  was  for  the 
defendants,  and  stated  the  fact  found  by  the  jury. 

It  is  urged  that  the  Court  erred,  in  receiving  and  excluding 
evidence,  in  giving  and  refusing  instructions,  and  in  overruling 
the  motion  for  a  new  trial. 

By  1  B.  S.,  §  32,  p.  253,  it  is  provided,  in  reference  to 
descents  and  apportionment  of  estates,  that,  ^^If  a  wife  shall 
have  left  her  husband,  and  shall  be  living,  at  the  time  of  his 
death,  in  adultery,  she  shall  take  no  part  of  the  estate  of  her 
husband." 

The  evidence  before  the  jury  showed  that  the  appellant 
had  left  the  deceased  about  a  month  after  they  were  married ; 
that  he  died  some  six  months  thereafter.  One  witness  testi- 
fied that  he  had  intercourse  with  her,  a  few  days  before  the 
death  of  her  husband.  Several  witnesses  testified  to  the  bad 
character  of  this  witness  for  truth ;  a  few  that  it  was  good. 
The  Court,  over  the  objections  of  the  plaintiff,  permitted  the 
defendants  to  make  proof  of  her  general  character,  for  virtue 
and  chastit}',  after  she  left  Hayden^  and  until  his  death.  No 
effort  was  made  to  sustain  it. 
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The  plaintiff  asked  the  Court  to  instrnct  the  jnry,  that  if 
they  believed  she  had  been  guilty  of  but  one  single  act  of 
adultery,  from  the  time  she  left  her  husband  until  his  death, 
and  that  with  a  person  with  whom  she  was  not  living  at  the 
time,  that  such  single  act,  of  itself,  would  not  constitute  a 
liying  in  adultery  within  the  meaning  of  the  statute. 

The  Court  refused  to  give  the  instruction,  but  gave  the 
following: 

^'  If  you  are  satisfied  from  the  evidence  that  the  plaintiff 
was  living  apart  from  her  husband  at  the  time  of  his  death, 
then  inquire  carefully  whether  duiing  this  time  she  was  guilty 
of  having  carnal,  sexual  intercourse  witli  any  person  in  the 
county  of  Rueh;  if  this  is  true,  it  would  be,  under  the  statute, 
a  living  in  adultery,  &c. 

^^  Under  the  issue,  and  the  evidence  adduced  before  you, 
there  is  but  one  material  &et  for  you  to  decide,  and  that 
is,  was  the  plaintiff  guilty  of  having  sexual  intercourse  with 
one  Joseph  Anderson^  as  stated  by  him  before  you;  for  if  you 
believe  the  testimony  of  this  witness,  then  you  should  find 
the  plaintiff  guilty  of  adultery  as  alleged  in  the  defendants^ 
answer;  on  the  contrary,  if  you  do  not  believe  the  testimony 
of  Anderson^  yon  will  find  for  the  plaintiff." 

The  question,  and  the  main  question  in  the  case,  is,  was  the 
ruling  of  the  Court  on  these  instructions  right? 

In  Wright  r.  The  StaU,  5  Blackf.  358,  it  was  held  by 
this  Court,  that  testimony  showing  an  occasional  illicit  inter- 
course, &c.,  did  not  sustain  an  indictment  for  living  in  open 
and  notorious  adultery  under  a  statute,  ^  that  every  person 
who  shall  live  in  open  and  notorious  adultery  or  fornication, 
shaU,"  &c    R.  S.  1838,  §  59,  p.  217. 

It  is  insisted  by  the  appellant,  that  the  case  referred  to  is 
decisive  of  the  one  under  consideration.  On  the  other  hand, 
it  is  urged  that  the  construction  placed  upon  this  statute 
should  be  such,  as  to  make  its  operation  in  consonance  with 
the  statute  authorizing  a  divorce  for  like  cause,  namely, 
adultery;  by  which,  upon  the  granting  of  a  divorce,  the 
husband  would  be  entitled  to  the  same  rights,  so  far  as  his 
real  estate  is  concerned,  as  by  the  death  of  the  wife.  It  is 
further  argued,  on  the  one  hand,  that  our  statute  was  passed 
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expressly  to  protect  public  morals ;  that  a  single  and  secret  Nov.  Term, 
act  would  not  be  likely  to  affect  such  morals,  nor  would  it  meet  1860. 
the  provision  of  the  statute,  which  was  intended  to  punish  the 
living  in  open  and  notorious  commission  of  crime.  On  the 
other  hand  it  is  argued  that  this  statute  does  not  require  the 
act  to  be  open  or  notorious,  to  affect  the  marital  rights  of  the 
parties ;  that  the  single  act  was  sufficient,  as  long  as  it  was 
not  forgiven  by  the  husband,  or  repented  of  by  the  wife. 

We  are  of  the  opinion  that  the  instructions  are  not  a  proper 
exposition  of  the  law.  While  it  is  true  that  a  single  act  would 
make  the  plaintiff  an  adulteress,  it  does  not  follow,  we  think, 
that,  of  course,  she  would  be  living  in  adultery,  within  the 
meaning  of  this  statute,  at  the  time  of  her  husband's  death. 
If  the  law  makers  had  intended  that  the  commission  of  that 
single  crime  should  bar  the  right  to  a  distributive  share  in 
the  estate,  it  certainly  could  have  been  expressed  in  fewer 
words  and  more  pointed  style.  We  suppose  the  intention 
was  to  bar  the  right  of  those,  who  should  be  given  over  to 
immoral  practices;  whether  continuously  with  one  other 
person,  or  indiscriminately  with  many.  Tlie  fact,  if  found  to 
be  so,  that  the  crime  was  once  committed  under  circumstances 
showing  a  deep  degree  of  abandonment,  might,  with  the  other 
circumstances  of  the  case,  have  been  submitted  to  the  jury, 
to  enable  them  to  determine  as  to  her  course  of  life  at  the 
time  of  her  husband's  death. 

In  Armstrong  v.  The  State^  4  Blackf.  247,  it  was  held 
by  this  Court,  that  w^here  a  person  was  indicted  for  keeping 
a  room  to  be  used  and  occupied  for  gaming,  it  was  error  for 
the  Coui*t  to  charge  that  the  defendant  was  guilty,  if  he  per- 
mitted one  act  of  gaming,  &c.  The  Court  then  said  that  evi- 
dence that  he  did  permit  one  act  was  admissible,  but  was  not 
conclusive  of  the  fact  charged,  viz. :  that  he  kept  the  room 
for  that  purpose.  It  was  for  the  jury  to  draw  their  own 
inference,  &c.     Winemiller  v.  The  State^  11  Ind.  516. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  i&c. 

B.  F.  Claypool  and  N.  dk  G,  Trusler^  for  appellant. 

J.  C.  Mcintosh^  for  appellee. 
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Nov.  Term, 
I860.  PuKDUB  and  Others  v.  Noffsingeb. 


PUBDUB 

Y.  In  pleading  the  performance  of  a  condition  precedent  in  a  contract,  it  ifl 

NoFFSiNOEB.      sufficient  to  allege  generally,  that  the  party  performed  all  the  conditions 

I  IR""^  ®^  ^  P*rt  to  be  performed ;  but  where  he  intends  to  rely  on  an  excuse 

-    ^  ^'^^  ^®*  performing,  on  the  ground  of  the  waiver  or  negligence  of  the  other 

154  lfig|  contracting  party,  or  a  refusal  on  his  part  to  perform,  the  particular  dr- 

cumstanoes  constituting  such  excuse  should  be  averred. 

n^^^^%       APPEAL  from  the  Montgomery  Circuit  Court. 

Davison,  J. — The  appellee  was  the  plaintiff',  and  the  appel- 
lants the  defendants.  The  complaint  charges  that  the  defend- 
ants induced  the  plaintiff  to  enter  into  a  written  agreement, 
in  these  words : 

"Ji?re7  4, 1857. 

"  We,  whose  names  are  hereunto  subscribed,  bind  ourselves 
to  furnish  '  J.  P.  Watson  cfe  Ob.,'  the  number  of  good,  fat, 
merchantable  hogs,  set  opposite  our  names,  at  any  convenient 
place  in  the  neighborhood,  between  the  20th  of  November  and 
the  25th  of  December  next ;  no  hog  to  weigh  less  than  two 
hundred  pounds,  gross,  for  which  '  J,  P.  Watson  &  Co^  bind 
themselves  to  pay  us  $4  and  50  cents  per  hundred  pounds, 
gross ;  $1  per  head  paid  at  the  date  of  conti-act,  the  balance 
at  the  pen  when  weighed." 

(Signed,) ''  P.  W.  Noffdnger.     25  hogs." 

The  defendants,  when  they  executed  the  agreement,  paid 
him  $25,  that  sum  being  $1  on  the  head.  And  the  plaintiff 
avers  that  he  has  performed  all  the  stipulations  in  the  agree- 
ment, on  his  part  to  be  performed ;  but  that  the  defendants, 
on  their  part,  have  failed  in  this,  that  they  &iled,  between 
said  November  20,  and  December  25,  to  notify  the  plaintiff 
where,  according  to  the  agreement,  the  hogs  were  to  be 
weighed,  and  wholly  failed  to  receive  the  hogs,  and  pay  the 
the  price  agreed  on.  It  is  averred  that  said  hogs,  in  the 
aggi'egate,  weighed  seven  thousand  and  fifty-five  pounds,  and 
that  after  December  25,  1857,  they  were  sold  to  another  pur- 
chaser at  $3  per  hundred  pounds,  gross.  Plaintiff  demands 
judgment  for  $150.  Tliere  was  a  demurrer  sustained  "  to  bo 
much  of  the  cotnplaint  as  alleges  a  failui*e  on  the  part  of  the 
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defendants  to  perform  their  part  of  the  contract."    And  there-  Nov.  Ter  m, 
upon  the  defendants  answered  by  a  general  denial.    Verdict      •'^^^^' 
for  the  plaintiff.    Motion  for  a  new  trial  denied,  and  judg-      Pubduk 
ment,  &c.    There  is  in  the  record  an  agreement  of  facts,  -^qt^j^qj^^^ 
which  are,  substantially,  as  follows:   ^'Plaintiff,  daring  the 
time  spoicified  in  the  contract,  had,  at  his  residence  in  Mont- 
gamery  county,  twenty-five  good,  merchantable,  fat  hogs,  of  the 
average  weight  of  two  hundred  and  seventy-eight  pounds. 
He  continued  to  hold  them  until  January  1,  1858,  when  he 
sold  them  to  one  Lafollette  for  $3  per  hundred  pounds,  gross. 
They  were  weighed  in  two  drafts,  on  cattle  scales,  when  their 
average  weight  was  as  above  stated.    They  were  not  weighed 
singly;  but  the  persons  who  weighed  them,  and  other  compe- 
tent witnesses,  gave  it  as  their  opinion,  that  no  one  of  said 
hogs  would  weigh  less  than  two  hundred  and  twenty  pounds, 
gross.    Until  after  the  sale  to  Lafollette^  the  hogs  had  not 
been  off  the  premises  of  the  plaintiff.    Some  time  in  Decem- 
ber^  1857,  a  number  of  persons  who  had  similar  contracts 
with  the  defendants,  met  at  a  school  house  in  the  neighbor- 
hood, the  plaintiff  being  one  of  the  number,  and  appointed 
one  James  Evans  to  notify  the  defendants,  *  J.  P.  Watson  <& 
Co.^  that  they  were  ready  to  deliver  the  hogs  on  the  terms 
contracted.     Ecans^  under  his  appointment,  called  on  '  J.  P. 
Watson  cfe  CI?.,'  at  their  pork  house  in  said  county,  on  Decern- 
her24t^  1857,  and  informed  them  that  he,  Evans^  was  authorized 
by  said  contractors  to  notify  them  that  the  hogs  were  ready ; 
when  they  distinctly  told  him,  '  that  they  were  not  going  to 
take  the  hogs,'"  &c.     At   the  proper  time  the  defendants 
moved  thus  to  instruct  the  jury :  "  He  plaintiff  avers  that  he 
has  performed  his  part  of  the  contract,  and  this  is  denied  by 
the  defendants.    Before  you  can  find  for  the  plaintiff  you 
must  find  that  he  has  complied  with  his  contract,  and  to  do 
this,  it  is  incumbent  on  him  to  show  that,  within  the  time 
specified  in  the  contract,  he  had,  at  a  convenient  place  in  the 
neighborhood,  the  number  of  hogs  of  the  kind  and  quality 
specified  in  the  contract,  and  offered  to  deliver  them  to  the 
defendants  on  receiving  his  pay  therefor,  as  stipulated  in  the 
contract."    The  instruction  thus  proposed,  the  Court  refused ;. 
but  gave  the  same,  modified  as  follows :  ''  Unless  the  plaintiff 
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Nov.  Term,  has  shown  that  he  was  ready,  on  December  24,  1857,  and  so 
IqpO.  informed  the  defendants,  to  deliver  the  hogs  according  to  the 
Purdue     terms  of  the  contract,  and  the  defendants  thereupon  informed 

„  ^'  him  that  they  did  not  intend  to  take  them :  in  short,  if  the 
plaintiff  was  ready  to  perform  the  contract  on  his  part,  and  so 
informed  the  defendants,  who  thereupon  refused  to  take  the 
hogs  and  comply  with  the  contract  on  their  part,  such  refusal 
excused  the  plaintiff  from  weighing  or  setting  apart  the  hogs 
for  the  defendants."  To  the  refusal  to  give  the  instruction  in 
the  form  proposed,  as  also  to  the  giving  of  it  as  modified  by 
the  Courts  the  defendants  excepted. 

It  may  be  assumed  that  the  instruction  given  is,  in  the 
abstract,  correct;  but  the  inquiry  arises,  does  it  apply  to  the 
case  made  by  the  complaint.  As  has  been  seen,  that  plead- 
ing  simply  avers  "  that  plaintiff  has  performed  all  the  stipu- 
lations on  his  part  to  be  performed."  Under  the  old  system 
of  procedure,  in  pleading  performance  of  a  contract,  the  party 
could  not  plead,  generally,  that  he  had  performed,  &c.;  but 
must  show  specially  the  time,  place,  and  manner  of  perform- 
ance. Steph.  on  PI.  334.  Thus,  "  Where  a  specific  act  was  to 
be  done  by  the  plaintiff,  or  a  immber  of  acts,  by  way  of  con- 
dition precedent,"  he  must  show,  in  pleading,  precisely  what 
he  has  done  by  way  of  performing  them.  Glover  v.  Tuck^ 
24  Wend.  152.  But  the  code  now  in  force  contains  this 
provision:  "In  pleading  the  performance  of  a  condition  pre- 
dent  in  a  contract,  it  shall  be  sufficient  to  allege,  generally, 
that  the  party  performed  all  the  conditions  on  his  part;  if  the 
allegation  be  denied,  the  facts  showing  the  performance  must 
be  proved  on  the  trial."  2  R.  S.,  §  84,  p.  45.  Under  this 
rule  of  pleading,  the  complaint  on  its  face  was,  obviously, 
sufficient;  but  the  performance  alleged  was  denied;  hence  it 
was  incumbent  on  the  plaintiff'  to  prove  '*  what  he  had  done 
by  way  of  performing"  the  agreement  on  his  part.  And  it 
seems  to  follow  that  the  proposed  instruction  should  have 
been  given.  But  the  evidence  shows  that  the  plaintiff  for  a 
recovery  against  the  defendants,  relied,  not  on  a  performance, 
but  on  an  excuse  for  not  performing,  predicated  on  the  facts, 
tliat  the  defendants  had  not  designated  the  place  in  the 
neighborhood  at  which  the  plaintiff  should  deliver  the  hog9, 
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and  further,  had  refused  to  receive  them  at  any  place.    These  Nov.  Term, 
facta  were,  no  donbt,  sufficient  to  excuse  the  plaintiff  from      1860. 
performance  on  his  part ;  but  it  seems  to  us  they  were  not     Flattkb 
available  on  the  trial,  because  they  are  not  alleged  in  the  «  ^v  ^* 
complaint     Brown  v.  Colie^  1  E.  D.  Smith's  Kep.  266.    The 
statute,  as  we  have  seen,  allows  the  plaintiff  to  allege,  gener- 
ally, that  he  has  performed  his  contract ;  so  far  it  changes  the 
common  law  rule  of  pleading ;  but  where  he  intends  to  rely 
on  an  excuse  for  not  performing,  on  the  ground  of  the  waiver 
or  negligence  of  the  defendants,  or  a  refusal  on  their  part  to 
perform,  the  rule  of  common  law  is  still  in  force,  the  particular 
circumstances,  constituting  such  excuse,  should  be  averred. 
1  Chitty's  PI.  325 ;  1  Van  Santvoord's  PI.  235,  236.    This 
exposition  seems  to  be  correct;  and  when  applied  to  the  in- 
struction given,  at  once  shows  it  to  be  erroneous,  because, 
though  it  may  apply  to  the  evidence,  it  is  not  pertinent  to 
the  case  made  by  the  pleadings. 

Per    Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

S.  (7.  Wilson  and  J.  E.  McDonald^  for  appellants. 

Lew,  Wallaoey  for  appellee. 


I  •» •  > 


Flatter  v.  MoDeemott. 

An  award,  rendered  in  an  arbitration,  entered  into  under  the  provisions  of 
chapter  3,  p.  227,  of  the  Code  of  1852,  is  void  unless  a  copy  thereof  is  de- 
livered, by  one  of  the  arbitrators,  to  each  of  the  parties  or  left  at  his  last 
usual  place  of  residence,  within  fifteen  days  after  the  signing  of  such  award. 

Where  separate  demurrers  are  filed  to  several  paragraphs  of  an  answer,  and 
are  passed  upon  by  the  Court  collectively,  an  exception  to  the  ruling  of 
the  Court  is  sufficient,  without  stating  that  it  was  taken  to  the  decision 
upon  each  particular  paragraph. 

APPEAL  from  the  Blackford  Common  Pleas.  Wednesday, 

WoRDEN,  J. — It  appears  by  the  record  that  there  was  a  ^^^^^^"^^  ^^• 
suit  pending  in  the  Court  below,  between  McDermott  and 
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Nov.  Term,  Flatter^  though  the  record  in  that  case  constitntes  no  part  of 

I860,  the  record  of  this.    The  cause  thus  pending  seems  to  have 

Flatter  been  submitted  to  arbitration,  the  parties  entering  into  bonds 

^r  T%  ^'  for  that  purpose.    The  cause  was  not  submitted  under  the 

McDeRMOTT.  r       sr 

provisions  of  §  22  of  the  act  to  Regulate  Arbitrations,  &c., 
2  R.  S.  1852,  p.  232,  aa  there  was  no  rule  of  Court  to 
refer  the  matters  in  controversy,  nor  were  the  arbitrator 
chosen  in  open  Court,  as  provided  for  in  that  section.  The 
case  stands  like  any  other  arbitration,  where  no  suit  is  pend- 
ing in  relation  to  the  matter  submitted.  The  bond  of  sub- 
mission provided  for  making  the  award  a  rule  of  the  Court 
below.  Upon  the  award  being  returned,  in  favor  of  McDer- 
mott  against  Flatter^  a  rule  was  taken  against  the  latter  to 
show  cause  why  judgment  should  not  be  entered  on  the 
award. 

Flatter  appeared  and  for  cause,  among  other  things, 
alleged  that  no  copj^  of  the  award  had  been  left  at  the  resi- 
dence of  either  party,  or  delivered  to  them  within  fifteen  days 
after  the  award  was  made.  To  this  cause,  thus  shown,  a 
demurrer  was  sustained  and  Flatter  excepted.  Final  judg- 
ment was  rendered  on  the  award  in  favor  of  McDermott. 

The  ruling  of  the  Court  on  the  demmTcr  was  erroneous, 
as  is  settled  in  the  case  of  Coats  and  Others  v.  Figer^'U 
lud.  179.  It  was  there  held  that  an  award,  the  arbitration 
being  entered  into  under  the  provisions  of  the  statute,  is  void 
unless  a  copy  thereof  is  served  on  the  parties  in  accordance 
with  the  provisions  of  §  11  of  the  act  on  that  subject. 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

JVeff  cfe  Brownlee^  for  appellant. 

Walter  Marc\  for  appellee. 

Note  by  Warden^  J.—Afler  the  foregoing  opinion  was  prepared,  the  counsel 
for  the  appellee  filed  an  additional  brief,  xnaldDg  the  point  that  the  ezceptkni 
was  not  properly  taken.  There  were  nineteen  causes  set  up,  in  the  same 
number  of  separate  paragraphs,  why  judgment  should  not  be  entered  on  the 
award.  Separate  demurrers  were  filed  to  each.  These  demurrers  were  all 
sustained  except  three.  The  demurrer  to  the  paragraph  averrinj;  the  omission 
to  furnish  copies  of  the  award,  was  sustained  in  connection  with  the  other 
fifteen ;  to  which  ruling,  the  record  informs  us,  by  a  bill  of  exceptions,  the 
appellant  excepted  at  the  time.  The  objection  made  to  the  exception  is, 
that  it  was  taken  generally  to  the  ruling  on  the  whole  sixteen  demorrers, 
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and  not  separately  to  the  ruling  on  each.    We  are  of  opinion  that  the  Nov.  Term, 

exception  was  well  taken.    It  covered  the  ruling  upon  all  the  demurrers  as  1860. 
fully,  as  if  a  separate  exception  had  heen  taken  upon  each. 


llie  reasons  for  the  application  of  a  different  rule  in  reference  to  excep-  y^ 

tions,  take^  to  instructions  given  by  the  Court  to  a  jury,  do  not  apply  here.  KsBZr. 
The  validity  of  each  pleading  depends  upon  its  own  averments,  and,  when 
tested  by  demurrer,  must  stand  or  fall  by  itself.  When  it  is  passed  upon, 
the  ruling  is  not  again  brought  in  review  before  the  Court  below,  on  a 
motion  for  a  new  trial.  Kent  v.  Lawaon^  12  Ind.  675.  Errors  in.  instructions 
to  a  jury  must  thus  be  reviewed  by  the  Court  below  on  such  motion,  or  the 
error  is  waived.  A  general  exception  to  charges  given,  might  not  call  the 
attention  of  the  Court  below,  on  the  motion,  to  the  particular  point  in  which 
error  is  supposed  to  exist ;  hence  the  necessity  of  excepting  specifically,  and 
not  generally.  JRobinson  v.  Hadleyy  14  Ind.  417.  Where  separate  demurrers 
are  filed  to  difierent  paragraphs  of  an  answer,  the  demurrer  to  each  calls 
the  attention  of  the  Court  to  each  particular  paragraph;  and,  upon  the 
demurrers  being  sustained  as  to  some,  an  exception  to  the  ruling  seems  to 
be  entirely  sufficient,  without  stating  that  it  was  taken  upon  the  decision 
upon  each  particular  paragraph. 


■  •#>  ■ 


Henly  and  Another  v.  Keen  and  Others. 

Where  a  trial  is  had  below,  without  an  issue  being  made  on  an  affirmative 
answer  of  the  defendant,  the  error  will  not  be  noticed  in  this  Court, 
unless  a  motion  for  a  new  trial  or  in  an'est  of  judgment  is  made  below. 

APPEAL  from  the  Wayne  Circuit  Court.  ,  Wednuday^ 

Per  Curiam. — ^This  was  an  action  by  the  appellees  against  -^^^^^""^  ^^* 
the  appellants,  to  foreclose  a  mortgage.  There  was  an  answer 
filed,  containing  several  affirmative  paragraphs,  to  which  no 
replications  were  filed.  Tlie  cause  was  submitted  to  the 
Court  for  trial,  which  resulted  in  a  finding  and  judgment 
for  the  plaintifls.  The  defendants  appeal,  and  assign  for 
error,  that  there  was  a  trial  without  an  issue,  and  that  the 
finding  and  judgment  should  have  been  in  favor  of  the  appel- 
lants, and  not  the  appellees.  There  was  no  objection  made 
below  to  the  proceedings.  No  motion  was  made  for  a  new 
trial,  or  in  arrest  of  judgment.    If  the  afllrmative  paragraphs 
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Nov.  Term,  of  the  answer  were,  as  a  matter  of  evidence,  to  be  tcu^en  as 
I06O.      true,  and  if  the  Court  was  wrong  in  finding  against  them,  a 
GooDKicH    new  trial  should  have  been  moved.    If  the  paragraphs,  viewed 
p  ^'         as  matters  of  record,  entitled  the  defendants  to  judgment, 
notwithstanding  the  finding,  or  to  arrest  the  judgment,  the 
proper  motion  should  have   been   made.      At   least  some 
objection  should  have  been  made  to  the  rendition  of  judg- 
ment for  the  plain tiffi,  which  was  not  done.    In  the  language 
of  counsel  for  the  appellee,  '^this  Court  wiU  not  grant  to 
appellants   that  redress   they  failed  to  seek  in   the  Court 
below."     Martindale  v.  Price ^  14  Ind.  115,  is  directly  in 
point. 

The  judgment  below  is  aflSrmed,  with  costs  and  1  per  cent 
damages. 

J,  S,  Newman^  J.  H.  Siddall  and   Z.  Develin^  for  ap- 
pellants. 

]V.  H,  Johnson^  for  appellees. 


Goodrich  and  Others  v,  Posey  and  Others. 

Under  the  nevised  Statutes  of  1852,  the  Common  Pleas  Courts  haye  origmal, 

exclusive,  jurisdiction  in  all  suits  involving  the  validity  of  wills. 
The  revision  of  1843  gave  to  Circuit  Courts,  in  the  exercise  of  their  chancery 
powers,  concurrent  jurisdiction  with  the  Probate  Courts  in  the  contestation 
\       of  the  validity  of  wills,  by  express  enactment    R.  S.  1843,  p.  499. 

Wednesday,  APPEAL  from  the  Shelby  Circuit  Court 
December  19.  Davison,  J. — ^The  appellees,  who  were  the  plaintiffi,  brought 
this  action,  in  the  Shelby  Circuit  Court,  against  iVb/Aan  Good- 
rich  and  othei's,  to  contest  the  will  of  one  Andrew  Camell^ 
deceased.  The  will,  as  alleged  in  the  complaint  and  proved 
by  the  evidence,  was,  prior  to  the  commencement  of  this 
suit,  viz. :  on  August  30,  1854,  duly  probated  in  the  Shdby 
Common  Pleas,  and  admitted  to  record,  &c.  The  issues  were 
submitted  to  a  jury,  who  found  that  Carnelly  when  he  made 


OF  THE  STATE  OF  INDIANA.  393 

the  instrument  purporting  to  be  his  will,  was  not  of  sound  Nov.  Term, 
and  disposing  mind  and  memory ;  that  the  same  was  not  his      Iq60. 
will;  and,  therefore,  they  found  for  the  plaintiflfe.    Defend-    Goodbich 
ants  moved  for  a  new  trial,  on  the  alleged  ground  "  that  the      p(I'-y 
verdict  was  unsustained  by  the  evidence  "    And  further,  they 
moved  in  arrest,  assigning  for  cause  ^^that  the  Court  had  no 
jurisdiction  of  the  case  before  it."     These  motions  were 
severally  overruled,  and  final  judgment  given  on  the  verdict. 

Had  the  Circuit  Court  jurisdiction  of  the  cause?  This  is 
the  controlling  inquiry  in  the  case ;  and  its  solution  depends 
upon  tlie  construction  to  be  given  to  the  various  statutory 
enactments,  conferring  jurisdiction  respectively  on  the  Com- 
mon Pleas  and  Circuit  Courts.  Section  4  of  "An  act  to 
establish  Courts  of  Common  Pleas,  defining  their  jurisdic- 
tion, &c.,  provides  that  such  Court,  "  within  the  county,  &c., 
for  which  it  is  organized,  shall  have  original  and  exclusive 
jurisdiction  in  all  matters  relating  to  the  probate  of  last  wiUs 
and  testaments."  2  R.  S.,  p.  17.  And,  in  addition,  there  is 
in  the  code  a  statute  relative  to  the  probate  and  contestation 
of  wills,  which  contains  these  provisions : 

Sec.  38.  "  If,  prior  to  the  admission  of  any  will  to  probate, 
an  objection  thereto,  verified  by  affidavit,  &c.,  be  filed,  by 
any  person,  with  the  clerk  of  the  Court  of  Common  Fleas, 
he  shall  continue  the  same  until  the  succeeding  term  of  that 
Court,  when,  if  the  person  contesting  such  will,  fail  to  resist 
the  probate  thereof,  the  judge  of  such  Court  may  admit  such 
will  to  probate ;  but  if  such  objection  be  made  before  such 
Court,  reasonable  time  shall  be  allowed  to  the  party  making 
the  same  to  resist  the  probate  of  such  will." 

Sec.  39.  ^'Any  person  may  contest  tJie  validity  of  any 
will,  or  resist  the  probate  thereof,  at  any  time  within  three 
years  after  the  same  has  been  ofiered  for  probate,  by  filing  in 
the  Court  of  Common  Pleas  of  the  county  where  the  testator 
died,  or  where  any  part  of  his  estate  is,  his  allegation  in 
writing,  verified  by  his  affidavit,  setting  forth  the  unsound- 
ness of  the  mind  of  the  testator,  the  undue  execution  of  the 
will ;  that  the  same  was  executed  under  duress,  or  was  ob- 
tained by  fraud,  or  any  other  valid  objection  to  its  validity^ 
or  the  probate  thereof;  and  the  executor  and  all  other  per- 
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No7.  Term,  bods  beneficially  interested  therein,  shall  be  made  defendants 
1860.      thereto." 

Goodrich        "  And  it  is  provided  by  the  same  statute,  §  43,  that  ^' Any 

PosBT       Person  aggrieved  by  the  decision  of  such  Court,**  in  any  such 

case,  "may  appeal  therefrom  to  the  Circuit  Court  of  the 

proper  county,  by  filing  bond,**  &c.  2  R.  S.,  pp.  317, 318,  319. 

These  statutory  enactments  seem  to  indicate  a  very  obvious 
legislative  intent,  that  the  Common  Pleas  should  have  ex- 
clusive, original  jurisdiction  in  all  suits  involving  the  validity 
of  wills.  Indeed,  §  39,  when  considered,  in  connection  with 
the  other  provisions,  to  which  we  have  referred,  renders  such 
intent  so  plain  as  "  to  leave  no  room  for  construction."  Nor  is 
this  exposition,  in  any  degree,  varied  by  reference  to  the  statute 
conferring  jurisdiction  on  the  Circuit  Com't.  Id.  §  5,  p.  6.  It  is 
true,  as  contended,  that  under  the  Revision  of  1843,  Circuit 
Courts,  in  the  exercise  of  their  chancery  powera,  had  concur- 
rent jurisdiction  with  the  Probate  Courts,  in  the  contestation 
of  the  validity  of  wills ;  but  in  that  Revision  such  concurrent 
jurisdiction  is  thus  expressly  conferred:  "A  wiU  may  be 
established  or  contested  in  chancery ;  and  in  such  case,  and 
also  in  case  of  a  bill  to  establish  a  lost  or  destroyed  will,  the 
same  may  be  prosecuted^  in  the  Circuit  or  Prohats  Courts 
in  tJie  proper  county?^  R.  S.,  1843,  §  77,  p.  499.  As  this 
statutory  rule,  either  in  form  or  eflfect,  is  not  found  in  the  code 
now  in  force,  we  must,  consequently,  look  to  §§  4,  38,  39, 
and  43,  above  quoted,  for  a  solution  of  the  question  under 
consideration.  And,  as  has  been  seen,  these  sections,  affirma- 
tively, confer  "  exclusive,  original  jurisdiction,"  in  cases  sim- 
ilar to  the  one  before  us,  upon  the  Common  Pleas :  but  no 
existing  statute  gives  such  original  jurisdiction  to  the  Circuit 
Court.  And  the  result  is,  the  motion,  in  arrest  of  judgment, 
should  have  been  sustained. 

Per  Cxiriam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Wiolc^  Davis  and  Wright^  for  appellants. 

T,  A.  Hendricks^  M.  M.  Ray  and  T.  A,  MbFarland,  for 
appellees. 
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Thb  Evansville,  Indianapolis  and  Cleveland  Steaight  Line 
Eailboad  Company  v.  The  City  of  Evansville. 

Suit  against  the  City  of  EvmisviUe,  upon  a  subscription  to  the  stock  of  the 
raikoad  company.  The  contract  of  subscription  was  executed  on  behalf 
of  the  city  by  the  mayor  thereof;  purported  to  have  been  made  in  pur- 
suance of  an  order  of  the  common  council|  and  was  conditioned  :  1.  That 
the  company  should  receive  the  bonds  of  the  city  at  par  in  payment  of 
the  subscription.  2.  That  the  bonds  thus  issued  were  not  to  be  converti- 
ble into  stock,  and  were  to  be  delivered  concurrently  with  the  delivery 
of  the  certificates  of  stock.  3.  That  said  certificates  of  stock  should  bear 
interest  at  the  rate  of  seven  per  centum,  until  the  completion  of  the  road 
to  Indianapolis.  4.  That  the  city  might  issue  certificates  for  all  taxes 
collected  to  pay  the  interest  on  said  bonds,  and  that  such  certificates 
should  be  convertible  into  stock,  upon  presentation  by  the  holder  in 
sums  of  $50,  which  should  bear  interest  until  the  road  was  completed  to 
Indianapolis.  It  was  averred  in  the  complaint  that  one  hundred  thousand 
dollars  of  said  bonds  were  issued  by  the  city,  and  that  said  city  voted  by 
proxy  in  the  elections  of  directors ;  that  the  city  had  failed,  on  demand, 
to  deliver  the  residue  of  said  bonds,  and  thereby  became  liable  to  pay 
the  amount  thereof  in  money,  &c. 

By  the  charter  of  the  City  of  Evansville  the  common  council  are  authorized 
"to  take  stock  in  any  chartered  company  for  making  roads  to  said  city ; 
provided  that  no  stock  shall  be  subscribed  or  taken  by  the  common  coun- 
cil in  any  such  company,  unless  it  be  on  the  petition  of  two  thirds  of  the 
residents  of  said  cit}',  who  are  freeholders  of  said  city,  distinctly  setting 
forth  the  company  in  which  stock  is  to  be  taken,  and  the  number  and 
amount  of  shares  to  be  subscribed;  9Jid provided  also,  that  in  all  cases 
where  such  stock  is  taken,  the  common  council  shall  have  power  to  borrow 
money,  and  levy  and  collect  a  tax  on  real  estate  for  the  payment  of  said 
stock." 

Edd,  that  a  railroad  is  such  a  "road"  as  is  embraced  in  the  terms  of  the 
charter. 

Held,  also,  that  the  common  council  would  have  no  power  to  subscribe  at  all, 
in  the  absence  of  the  petition  provided  for  in  the  charter,  but  when  the 
power  to  subscribe  is  conferred  by  the  petition,  the  mode  in  which  it  is  to 
be  exercised,  as  to  the  time  and  mode  of  payment,  must  necessarily  be 
left,  in  a  measure,  to  the  discretion  and  judgment  of  the  common  council. 

EeHdf  also,  that  if  the  city  received  more  favorable  terms,  as  to  time  of  pay- 
ment^ than  other  subscribers,  it  does  not  lie  in  her  mouth,  in  order  to 
defeat  the  subscription,  to  say  that  other  stockholders  were  thereby  de- 
fiuuded. 

Hddf  also,  that  as  the  city  is  expressly  authorized  to  borrow  money  to  pay 
for  the  stock  subscribed,  the  power  to  determine  the  time  of  payment,  and 
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Nov.  Term.  to  issue  bonds    and  other    eyidences    of  indebtedness,  is  manifestly 

1860.  implied. 

; Hddf  also,  that  if  the  railroad  company  saw  proper  to  receive  the  bondii,  as 

I    ^&^^  CBi^  in  payment  of  the  subscription,  instead  of  requiring  the  city  to 

Railhoad  Co.  negotiate  and  raise  the  money  upon  them  herself,  the  transaction  ms 

V.  entirely  proper,  and  not  beyond  the  corporate  powers  of  either  the  city  or 

The  City  op  ^he  company. 

'  Hdd^  also,  that  the  power,  conferred  by  her  charter  upon  the  city,  to  bonow 
money,  carried  with  it  the  right  to  borrow  whereyer  the  money  oodd  be 
procured  on  the  best  terms,  and,  of  course,  the  right  to  agree  to  pay  where 
borrowed. 

^tf/d,  also,  that  in  the  absence  of  any  proyision  in  the  charter  of  the  city,  is 
to  the  interest  she  may  pay  on  money  borrowed,  her  contracts  would  be 
governed,  in  this  respect,  by  the  general  law  of  the  State,  and  would  iK)t 
be  void  for  usury ;  and  no  good  reason  appears  to  the  Court,  why  she 
may  not  legally  agree  to  pay  the  interest  allowed  by  the  law  of  the  State 
where  her  bonds  are  payable,  though  this  last  point  is  not  decided. 

Eeld^  also,  that  there  was  nothing  against  the  law,  or  public  policy,  in  the 
agreement  of  the  railroad  company  to  allow  the  city  interest  on  the  stock 
subscribed  by  her. 

HeJd,  also,  that  as  neither  the  railroad  company,  nor  any  of  its  stockholders, 
are  complaining  of  the  agreement  by  which  stock  was  to  be  issued  to  the 
tax  payers  of  the  city,  for  the  amount  of  taxes  pud  by  them  respectively, 
to  meet  the  interest  on  the  city  bonds,  the  city  can  not  avoid  her  sah- 
scription  on  the  ground,  that  she  obtained  a  stipulation  which  the  raihtttd 
company  were  not  authorized  to  make. 

Held,  also,  that  if  this  stipulation  be  regarded  as  void,  it  may  be  disregaided, 
and  the  contract  enforced  as  far  as  it  is  vaUd. 

Heldf  also,  that  $  8  of  the  general  law  for  the  incorporation  of  railroad 
companies  (1  R.  S.,  p.  412),  which  provides  that  the  directors  may  make 
calls,  &c.,  provided  that  such  subscriptions  shall  not  be  required  to  be  paid 
except  in  equal  installments  of  not  more  than  ten  per  cent  a  month,  has 
no  application  to  cases  where  the  times  of  payment  are  agreed  upon  in 
the  contract  of  subscription,  and  the  contract  contemplates  immediate 
payment,  upon  those  terms. 

Eddf  also,  that  the  city  is  estopped  by  her  contract  with  the  railroad  com- 
pany to  deny  the  legal  existence  of  the  corporation. 

Edd^  also,  that  the  city  could  not  defeat  the  subscription,  by  setting  up  a 
parol  condition,  inconsistent  with  the  terms  of  the  contract  of  subscription. 

Hdd^  also,  that  though  the  contract  of  subscription,  as  made  by  the  mayor, 
may  have  deviated,  in  some  particulars,  from  the  directions  of  the  common 
council ;  yet  the  latter  adopted  and  ratified  it,  as  made,  by  ordering  a 
portion  of  the  bonds  to  be  issued,  in  performance  of  it. 

Eeldy  also,  that  there  was,  in  this  case,  no  delegation  by  the  common  council, 
to  the  mayor,  of  authority,  which,  under  the  charter  the  council  only 
could  exercise ;  but  that  the  council  only  acted  through  the  mayor,  as  an 
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amamtensiSf  and  not  as  a  sub-agent     They  Judged  for  themselves,  and   Nov.  Tenn, 
they  aded  through  the  instrumentalitj  of  the  mayor.  1860. 

Held,  also,  that  it  was  the  duty  of  the  common  council  to  determine  whether  —■ 


the  requisite  number  of  the  freeholders  of  the  city  had  petitioned  for  the     ^^   Hi  vans- 

subscription,  no  other  tribunal  having  been  provided  for  that  purpose ;  Railboad  Co. 

and  having  passed  upon  that  question,  their  determination  is  conclusive,  v. 

unless  it  may  be  set  aside  in  some  direct  proceeding  for  that  purpose.         ^^^  ^'"^  ^^ 
Held,  also,  that  where  the  jurisdiction  of  an  inferior  Court  depends  upon  a 

fact,  which  said  Court  is  required  to  ascertain  and  settle  by  its  decision, 

such  decision  is  conclusive. 
Eeld,  also,  that  this  principle  is  not  limited  to  cases  where  the  determinatu 

to  be  made  is  of  a  judicial  character.  ^^  k'VIV 

APPEAL  from  Gibson  Circuit  Conrt.  Ji,        Wednesday, 

Mil       k    %w        '•.      ...    -if' 


WoKDENj  J. — ^This  was  a  suit  by  the  railroad  coi 


against  the  City  of  Evansville^  upon  a  stock  subscriptAn.^  } 

The  complaint  in  the  case  was  as  follows,  viz.:  V^    i-  -a ^ K  x .    «. 

"The  Evansville^  Indianapolis  and  Cleveland  Strau^' 
Line  Railroad  Company^  a  corporation  created  by  the  laws 
of  the  State  of  Indiana^  plaintiff,  by  O.  H,  Smithy  her  at- 
torney, complains  of  the  City  of  Evansville^  defendant,  and 
says  that  said  defendant  heretofore,  to  wit,  on  the  28th  day  of 
May^  in  the  year  1863,  by  her  certain  subscription  in  writing, 
with  full  power  to  make  the  same,  a  copy  of  which  is  here- 
with attached  and  filed,  subscribed  to  the  capital  stock  of 
said  railroad  company,  four  thousand  shares  of  fifty  dollars 
each,  making  two  hundred  thousand  dollars,  upon  the  terms 
and  conditions  stipulated  and  expressed  in  said  written  sub- 
scription, which  said  subscription  was,  and  is,  in  the  words 
and  figures  following;  that  is  to  say: 

"  Whereas^  The  common  council  of  the  city  of  Evansville^ 
on  the  7th  day  of  May^  1853,  passed  and  adopted  an  order 
authorizing  and  empowering  the  mayor  of  said  city  to  sub- 
scribe for,  and  take,  upon  the  books  of  the  Evansville, 
Indianapolis  and  Cleveland  Straight  Line  Railroad  Com- 
pany^ on  behalf  of  said  city,  four  thousand  shares  of  fifty 
dollars  each,  of  the  capital  stock  of  said  Evansville^  Indian- 
apolis and  Cleveland  Straight  Line  Railroad  Company^ 
upon  the  terms  and  conditions  hereinafter  mentioned :  now, 
in  pursuance  of  said  order,  I,  John  S.  Hopkins^  mayor  of 
the  city  of  Evansville^  for  and  on  behalf  of  said  city,  do 
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Nov.  Term,  hereby  Bubscribe  to,  and  take,  four  thousand  fihares  of  fifty 

1860.      dollars  each,  of  the  capital  stock  of  the  Evansville^  Indian- 

TheEvahs-  qpoUs  and  Cleveland  Straight  Line  Railroad  Company^ 

Er^BOADCo  ^P^^  ^®  following  terms  and  conditions,  mentioned  in  the 

V.         said  order  of  said  common  council,  directing  the  subscription 

The  City  of  ^  ^  made ;  that  is  to  say : 

CiVAITSVITiliEL 

'^First.  Upon  condition  that  the  said  railroad  company 
shall  and  will  receive  at  par,  in  payment  of  said  four  thou- 
sand shares,  the  coupon  bonds  of  the  city  of  Evanaville^  bear- 
ing interest  at  the  rate  of  seven  per  centum  per  annum ;  the 
principal  of  said  bonds  to  be  payable  in  not  less  than  twenty 
years  from  the  Ist  of  July^  1853,  and  the  interest  to  be  pay- 
able semi-annually,  in  the  city  of  New  York. 

'^Second.  Upon  condition  that  the  bonds,  so  to  be  issued 
by  the  city,  are  not  to  be  converted,  nor  convertible,  into  the 
capital  stock  of  said  railroad  company,  and  that  the  issuing 
of  said  bonds  by  the  city,  and  the  issuing  of  certificates  of 
stock  for  said  four  thousand  shares,  by  the  railroad  company 
to  the  city,  are  to  be  concurrent  acts. 

^^  Third.  Upon  condition  that  the  said  certificates  of  stock, 
so  to  be  issued  to  the  city  by  said  railroad  company,  shall  bear 
interest  at  the  rate  of  seven  per  centum  per  annum  from  the 
time  they  are  issued,  until  such  time  as  the  said  railroad  shall 
be  completed  from  Evansville  to  Indianapolis. 

^^ Fourth.  Upon  condition  that  the  city  may  issue  certifi- 
cates, or  receipts,  for  all  taxes  levied  and  collected  by  the  city 
to  pay  the  interest  which  may  accrue  upon  said  bonds,  and 
that  the  holders  of  said  receipts  or  certificates,  upon  the  pre- 
sentation of  such  receipts  or  certificates,  to  the  amount  of 
fifty  dollars  or  upwards,  at  the  ofiice  of  said  railroad  company, 
in  Evansville^  shall  be  entitled  to  receive  from  said  company 
an  equal  amount  of  the  capital  stock  of  said  company,  for 
which  certificates  of  stock  shall  be  issued  by  said  company  to 
the  persons  entitled  thereto,  and  said  certificates  shall  bear 
interest  at  seven  per  centum  per  annum  from  date  thereof, 
until  said  road  shall  have  been  completed  from  Ecansville  to 
Indianapolis:  Provided^  however^  that  said  railroad  com- 
pany shall  not  be  required  to  issue  any  certificate  of  stock 
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for  any  fractional   part  of  a  share  of  the   capital   stock  Nov.  Term, 
thereof.  I860. 

"Tti  Witness  Whereof^  I,  JoTin  S.  Hopkins^  mayor  Thb  Evans- 
of  the  city  of  Evansville^  have  hereunto  sub-  x*^!^**  ^^ 
scribed  my  name,  and  affixed  the  corporate  seal         y. 
of  said  city,  this  28th  day  of  Mwy,  A.  D.  1853.  "^^^^ 

''  J.  S.  HopKiNSj  Mayor!^ 

^^ And  the  plaintiff  says,  that,  after  the  making  of  said  sub- 
scription by  said  defendant  —  by  John  S.  JSopHna^  her 
said  authorized  agent — ^the  said  defendant  ratified  and  con- 
firmed the  same,  and  paid  of  said  subscription  the  sum  of 
one  hundred  thousand  dollars,  in  said  bonds,  to  said  plain- 
tiff, running  twenty  years  from  their  date,  payable  in  JVew 
York;  and  said  defendant,  by  her  authorized  proxy,  voted 
at  the  subsequent  elections  for  directors,  the  number  of  votes 
her  said  stock  was  entitled  to,  up  to  the  July  election,  1857, 
inclusive,  and  received  her  certificate  of  stock  for  said  two 
hundred  thousand  dollars.  And  the  plaintiff  further  says, 
that  she  has  complied  with,  and  performed,  all  the  con- 
ditions of  said  subscription,  on  her  part  to  be  kept  and 
performed,  and  that  one  hundred  thousand  dollars  of  said 
subscription  remains  wholly  unpaid.  And  the  plaintifl^ 
further  says,  that,  after  the  making  of  said  subscription,  and 
after  the  payment  by  said  defendant  of  one  hundred  thousand 
dollars  thereof  in  said  bonds,  in  pursuance  of  the  tenor  and 
effect  of  said  subscription,  that  is  to  say,  heretofore,  to  wit, 
on  the  12th  day  of  Decerriber^  1855,  she  duly  demanded  of 
said  defendant  the  payment  of  the  said  sum  of  one  hundred 
thousand  dollars  of  said  subscription,  the  balance  then  due 
and  unpaid,  in  their  bonds,  in  pursuance  of  the  terms,  tenor, 
and  effect  of  said  subscription ;  and  upon  such  demand,  the 
said  defendant  failed  and  refused  to  issue  and  deliver  said 
bonds,  or  in  any  other  manner  to  pay  said  one  hundred  thou-  - 
sand  dollai-s  of  said  subscription,  whereby  the  said  defendant 
became  liable  to  pay  said  plaintiff  said  sum  of  one  hundred 
thousand  dollars  in  money;  and  being  so  liable,  the  said  i 
defendant,  afterward,  to  wit,  on  the  day  and  year  aforesaid, 
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Not.  Term,  at  the  county  aforesaid,  in  consideration  thereof,  undertook 

I860,      and  faithfully  promised  said  plaintiff  to  pay  her  the  said 

Thx  Evans-  sum  of  one  hundred  thousand  dollars  in  money,  whenever 

viLLB,  &a    gjj^  should  be  thereto  requested.    Nevertheless,  the  plaintiff 

y.         says  that  said  one  hundred  thousand  dollars  of  said  subscrip- 

Thb  City  of  ^^^^  remains  still  due  and  unpaid  by  the  defendant  to  the 

EVAMSVILLB.  '■  •' 

plaintiff,  although  often  requested ;  and  the  plaintiff  demands 
judgment  against  said  defendant  for  one  hundred  and  fiily 
thousand  dollars,  and  other  proper  relief. 

"O.  H.  SMITH,  Atfyfar  PVffP 

A  demurrer  was  filed  to  the  complaint  and  overruled,  the 
defendant  taking  exceptions. 

The  defendant  then  answered  in  twenty-four  paragraphs, 
to  all  of  which,  except  the  first,  the  plaintiff  demurred.  The 
demurrer  was  sustained  as  to  all  except  the  4th,  13th,  14th, 
15th,  20th,  and  22d ;  and  as  to  them  overruled,  each  party 
excepting.  The  1st  paragraph  was  a  general  denial,  and  the 
4th  the  same  in  substance  with  the  22d ;  hence  they  need  be 
no  further  noticed.  The  13th,  14th,  15th,  20th,  and  22d  are 
as  follows : 

"  13th.  At  the  time  of  issuing,  by  the  defendant  to  the 
plaintiff,  of  bonds  to  the  amount  of  one  hundred  thousand 
dollars,  as  stated  in  the  complaint,  no  order  had  been  made 
by  the  board  of  directors  of  said  railroad  company,  requiring 
the  defendant  to  issue  any  bonds,  or  pay  any  stock,  nor  had 
any  notice  of  any  such  order  been  given  to  the  defendant; 
and  the  said  subscription  by  the  said  John  S.  Hopkins^  having 
been  made  without  authority  from  the  common  council  of 
the  city  of  Evansville  to  make  the  same,  in  manner  and 
form  as  the  same  is  set  forth  in  the  complaint,  of  which  the 
plaintiff  had  notice ;  and  the  said  bonds  not  being  due,  and 
the  defendant  not  being  bound  to  issue  and  deliver  the  same 
to  the  plaintiff,  it  was  agreed  between  the  plaintiff  and  de- 
fendant, at  the  time  of,  and  immediately  before,  the  issuing 
of  said  bonds,  so  issued  by  defendant  to  plaintiff,  as  alleged 
in  the  complaint,  that  in  consideration  that  the  defendant 
would  then  issue  and  deliver  to  plaintiff  defendant's  bonds  to 
the  amount  of  one  hundred  thousand  dollars,  plaintiff  would 
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expend  the  same,  or  the  proceeds  thereof,  in  the  construction  Not.  Tcnn, 
of  the  first  division  of  said  railroad,  extending  from  Evans-      i860. 
viUe  to  the  crossing  of  the  Ohio  and  Mississippi  Railroad^  Thb  Evanb- 
in  Daviess  county ;  and  defer  the  issuing  of  the  remaining  g^Jj^j^p^J, 
bonds,  to  the  amount  of  one  hundred  thousand  dollars,  until         y. 
the  flame  shonld  be  needed  by  the  plaintiff  to  aid  in  the  con-  '^^J^ 
struction  of  the  second  division  of  said  road,  lying  north  of 
the  said  Ohio  and  Mississippi  BaUroad^  and  expend  the 
same,  or  the  proceeds  thereof,  in  the  construction'  of  said 
second  division  of  said  road ;  and  it  is  under  and  in  pursu- 
ance of  this  agreement,  that  defendant  issued  said  bonds, 
so  delivered  to  the  plaintifi^  as  is  stated  in  the  complaint 
And  defendant  avers  that  the  plaintiff  has  never  been  in 
a  ocHidition  to  proceed  with  the  construction  of  the  second 
division  of  said  road,  nor  has  the  plaintiff  ever  adopted  any 
measures,  or  let  any  contracts,  for  the  construction  thereof; 
nor  has  the  plaintiff,  at  any  time,  contemplated  the  com- 
mencement of,  or  intended  to  conmdence  the  construction 
thereof,  until  after  this  time,  nor  until  the  first  division  of 
the  said  road  should  be  finished,  or  prepared  for  the  cross- 
ties  and  iron.    And  the  first  division  of  said  road  is  not  now 
so  far  finished  as  to  be  ready  for  the  cross-ties  and  iron,  nor 
is  it  likely  to  be  for  a  long  time  to  come,  nor  has  the  plaintiff 
ever  made  any  order  for  the  adoption  of  any  measures  which 
require  the  expenditure  of  money  or  bonds,  in  the  construc- 
tion of  said  second  division  of  said  road.    But  the  plaintiff 
now  seeks  to  recover  one  hundred  thousand  dollars  in  money, 
in  lieu  of  that  amount  of  defendant's  bonds,  with  the  view 
to  expend  the  same  in  constructing  the  first  division  of  said 
road,  contrary  to  said  agreement" 

"  14th.  For  further  answer  to  the  complaint,  the  defendant 
says,  that  neither  the  said  John  S,  Hopkins^  as  mayor  of  the 
city  of  Evansville^  or  otherwise,  nor  any  person,  or  persons, 
ever  had  any  authority  whatever  to  make  the  subscription  for 
stock  mentioned  in  the  complaint,  and  on  which  this  action 
is  founded ;  nor  did  the  defendant  ever  ratify,  or  confirm,  or 
sanction,  in  any  way,  the  said  subscription,  by  issuing  bonds, 
receiving  stock  certificates,  voting  at  elections,  or  otherwise, 

as  is  alleged  in  the  complaint 
Vol  XV.— 26 
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Nov.  Term,       "  16th.    On  the  7tli  day  of  May^  1853,  the  common  comicil 
lo60-      of  the  city  of  Evansville  authorized  the  mayor  of  said  city, 

The  Evans-  {John  S.  Hopkins  then  being  such  mayor,)  and  the  city  attor- 

viLLE,  &0.   j^ey,  (Conrad  Baker  then  being  such  attorney,)  to  subflcribe 

V.       '  for,  and  take  4,000  shares  of  the  capital  stock  of  said  railroad 

The  City  op  company,  upon  certain  conditions,  and  subject  to  certain  stip- 
'  ulations,  essentially  and  materially  different  from  the  condi- 
tions and  stipulations  contained  and  expressed  in  the  contract, 
or  subscription,  on  which  this  action  is  founded.  But  neither 
the  said  mayor  alone,  nor  the  said  mayor  and  city  attorney 
jointly,  nor  any  other  person  or  persons,  jointly  or  seyerally, 
ever  had  any  power  or  authority  to  subscribe  for,  or  take  said 
stock,  upon,  or  subject  to,  any  or  either  of  the  conditions  or 
stipulations  contained  in  the  contract,  or  subscription,  which 
is  the  foundation  of  this  action;  nor  did  the  defendant,  or 
said  common  council,  ever  ratify,  confirm,  or  sanction,  the 
said  subscription,  on  which  this  action  is  founded,  in  manner 
and  form  as  is  alleged  in  the  complaint,  or  otherwise;  for 
neither  the  defendant,  nor  the  said  common  council,  ever  had 
any  notice  or  information  that  the  said  John  S.  HophinSy  as 
mayor,  had  made  the  subscription  mentioned  in  the  complaint, 
or  any  other  subscription  containing  the  same,  or  similar 
stipulations  and  conditions.  On  the  contrary,  the  plaintiff 
fraudulently  procured  the  said  John  S.  Hopkins^  as  mayor, 
to  make  the  said  subscription  alone,  in  the  absence  of  said 
city  attorney,  and  without  his  advice,  assistance,  knowledge 
or  participation ;  and  fraudulently  procured  the  said  Hopkins 
to  make  the  said  subscription,  by  pretending  that  it  was  in 
accordance  with  the  authority  given  by  the  said  conmion 
council  as  aforesaid,  and  contained  the  conditions  and  stipula- 
tions provided  for  in  the  order  of  said  council,  authorizing 
said  stock  to  be  subscribed  for;  and  the  said  plaintiff  firauda* 
lently  represented  to  the  defendant  and  said  council,  that  the 
said  subscription  had  been  made  in  accordance  with  the 
authority  given  as  aforesaid,  and  by  that  means  fraudulently 
procured  the  defendant  to  issue  bonds  to  the  amount  of 
$100,000,  and  accept  said  certificate  of  stock,  and  by  the 
same  means  induced  the  defendant  to  vote  at  said  elections ; 
the  defendant  believing  at  the  time,  that  said  subscriptioo 
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had  been  made,  in  manner  and  form,  and  Bubject  to  the  stip-  Nov.  Term, 
ulationfl  and  conditions  specified  in  the  authority  given  to      I06O. 
subscribe  for  said  stock.    And  the  plaintiff  fraudulently  kept  The  Evans- 
said  subscription  concealed  from  the  defendant,  and  never  _^^^»  *^ 
placed  it  in  the  office  of  the  plaintiff's  secretary,  or  president,  y. 

and  the  defendant  was  whoDy  and  utterly  uninformed  and  '^  ^^^^^ 
ignorant  of  the  fact  that  said  Hopkins  alone,  in  the  absence, 
and  without  the  advice,  assistance,  or  participation  of  said 
city  attorney,  had  subscribed  for  said  stock ;  and  was  wholly 
nninformed  and  ignorant  of  the  form  and  contents  of  the  said 
subscription,  as  actually  made  by  said  Hopkins^  and  set  out 
in  the  complamt,  until  after  the  commencement  of  this  suit.'' 
^'20tL     And  the  said  defendant, 'in  further  answering, 
says,  that  the  said  EvansvUle^  Indianapolis  and  Cleveland 
Straight  Line  Railroad  Company  was  organized  for  the 
purpose  of  constructing  a  railroad,  of  uniform  gauge,  from 
Evansville^  in   Vanderburgh  county,  Indiana^  to  the  town 
of  Union^  in  the  county  of  Randolph^  by  way  of  the  city  of 
Indianapolis^  as  will  appear  by  the  said  exhibit  J..,  referred 
to  in  the  last  paragraph  [It  does  so  appear  in  the  articles  of 
association] ;  and  the  condition  of  the  supposed  subscription 
of  the  defendant  to  the  capital  stock  of  said  company,  sued 
on  in  this  action,  was  the  promise  and  assurance  of  the  plain- 
tiff to  the  defendant,  made  prior  to,  and  at  the  time  of,  said 
subscription,  that  said  railroad  should  be  so  made,  from 
Evansville  to  Union  afoi*esaid ;  but  the  plaintiff,  before  the 
commencement  of  this  action,  and  before  the  making  of  the 
demand  of  the  bonds  mentioned  in  the  complaint,  utterly  and 
entirely  abandoned  the  construction  of  that  part  of  the  said 
railroad,  which  is  situated  between  the  city  of  Indianapolis 
and  the  town  of  Union  aforesaid ;  and  the  said  plaintiff  has 
wholly  abandoned  all  idea  and  intention  of  ever  building  or 
constructing  the  said  part  of  said  road,  situated  between 
Indianapolis  and   Union  aforesaid;  and  by  reason  of  the 
abandonment  of  that  part  of  said  road,  which  is  situated 
between  Indianapolis  and  Union^  (which  abandonment  was 
made  by  the  plaintiff  without  the  consent,  and  against  the 
will  of  the  defendant,)  the  said  defendant  says  that  the  con- 
sideration of  the  said  subscription  of  the  deiendant  to  tha 


'1 
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Nov.  Temif  capit)sil  stock  of  said  railroad  company,  mentioned  in  the 
I860,      plaintiff's  complaint,  has  wholly  failed." 

The  Evans-      Issues  of  fact  were  joined  on  the  13th,  14:th,  15th  and  20th 
viLLE,  &c.    paragraphs,  and  a  replication  was  filed  as  follows,  viz.: 
Ai  ROAD  o.      ;tj2^j^   rpj^^  plaintiff,   farther  replying  to  the  4th,  13th, 

The  City  of  i^f}^^  jsth,  and  22d  paragraphs  of  the  defendant's  answer, 
says  that  the  defendant  is,  and  onght  to  be,  estopped  to 
allege  any,  and  all,  of  the  matters  in  said  paragraphs  respect- 
ively alleged ;  because,  the  plaintiff  says,  that  on  the  7th  day 
of  May^  1853,  at  a  regular  meeting  of  said  mayor  and  com- 
mon council,  lawfully  convened  in  said  city  of  Evanmlh^ 
the  said  mayor  and  common  council  adopted  and  passed  a 
certain  preamble  and  resolutions,  and  then  and  there  duly 
recorded  the  same  in  the  records  of  the  proceedings  of  said 
mayor,  and  common  council,  and  the  same  was,  then  and 
there,  duly  signed  by  the  said  mayor,  and  attested  by  the 
clerk  of  said  city,  after  having  been  duly  read  over  in  said 
common  council,  at  said  meeting,  a  copy  of  which  said  pre- 
amble and  resolutions,  from  said  record,  is  herewith  filed  as  a 
part  of  this  paragraph,  and  marked  "J.,"  by  which  preamble, 
orders,  and  resolutions,  the  said  mayor  and  common  council, 
then  and  there,  on  their  own  record,  declared,  admitted,  de- 
termined, and  decided,  that,  by  petitions  then  and  there  pre- 
sented to  them,  and  filed  with  them,  by  more  than  two-thirds, 
and  about  five-sixths,  of  the  then  resident  freeholders  of  said 
city,  they,  the  said  mayor  and  common  council,  were,  then 
and  there,  requested  and  petitioned  to  subscribe  and  take,  on 
behalf  of  said  city,  4,000  shares  of  fifty  dollars  each,  in  the 
capital  stock  of  said  railroad  company,  and  then  and  there 
unanimously  ordered  that  the  petition  of  the  petitioners  should 
be  granted,  and  that  the  said  mayor,  assisted  by  the  said 
citj's  attorney,  should  make  said  subscription  accordingly. 
And,  in  pursuance  of  the  authority  thus  given  to  said  mayor, 
he  did,  aftei-ward,  towit,  on  the  28th  day  of  May^  1853, 
duly,  and  under  the  defendant's  corporate  seal,  and  aided 
and  assisted  by  said  city  attorney,  make  the  subscription 
copied  into  the  complaint  in  this  cause :  all  of  which,  as  well 
as  the  form  and  terms  of  the  subscription  last  aforesaid,  was 
then  and  there  known,  and  has,  ever  since,  been  well  known 
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to  the  Baid  mayor  and  common  council,  and  to  all  the  people,  Nov- Term, 
and  citizens,  and  residents  of  said  city.    And  the  plaintiff  says,        ^^^' 
that  afterward,  to-wit,  on  the  8th  day  of  October^  1853,  at  Thb  Evans- 
another  regular  meeting  of  said  mayor  and  common  council,  RailboadOo. 
lawfully  convened  in  said  city,  the  said  mayor  presented  to  ▼• 

w        *  Thb  Citt  of 

said  common  council,  for  its  approval,  the  form  of  the  bonds  Evansvillk. 

to  be  issued  to  the  plaintiff,  by  the  defendant,  in  payment  of 
the  subscription  mentioned  in  the  complaint;  and  the  said 
common  council,  then  and  there,  approved  said  form  of  said 
bonds,  and  then  and  there  decided,  resolved,  and  ordered, 
that  100  of  said  bonds,  of  $1,000  each,  should  be  signed  by 
said  mayor,  attested  by  said  city  clerk,  sealed  with  the  cor- 
porate seal  of  said  city,  dated  as  of  the  first  day  of  October^ 
1863,  numbered  fix)m  1  to  100  inclusive,  and  delivered  to  the 
plaintiff  in  part  payment  of  said  subscription  named  in  the 
complaint.  All  which  determinations  and  orders,  the  said 
mayor  and  common  council  then  and  there  caused  to  be  en- 
tered at  large  on  the  record  of  their  proceedings,  as  such,  and 
the  same  being  then  and  there  read  openly  before  the  said 
mayor  and  common  council,  and  being  then  and  there  by 
them  corrected  and  approved,  wore  then  and  there  duly  signed 
by  said  mayor,  and  attested  by  said  city  clerk ;  a  copy  of 
which,  taken  from  said  record,  is  filed  herewith  as  a  part 
of  this  paragraph,  and  marked  "j8."  And  the  plaintiff  says, 
that  after  all  said  doings,  to-wit,  then  and  there,  the  defend- 
ant, by  said  mayor  and  clerk,  executed  and  delivered  to  the 
plaintiff  said  100  bonds,  of  $1,000  each,  duly  signed,  attested, 
numbered,  and  dated  as  aforesaid,  in  part  payment  of  the 
subscription  mentioned  in  the  complaint,  all  which  was  then, 
and  ever  since  has  been,  well  known  to  said  mayor  and  com- 
mon council,  and  to  all  the  citizens,  residents,  and  freeholders 
of  said  city.  And  the  plaintiff  says,  that  all  the  acts, 
above  on  the  part  of  the  plaintiff,  in  this  paragraph  set  forth, 
were  done  on  the  part  of  the  plaintiff,  and  the  said  subscrip- 
tion was  received  by  the  plaintiff,  as  were  also  said  one  hun- 
dred bonds,  in  good  faith  and  without  fmud.  And  the  plain- 
tiff says  that,  by  taxes  raised  by  said  mayor  and  common 
council,  by  assessments  on  the  freeholders  and  citizens  of  said 
city,  the  said  defendant  paid  all  the  interest  accruing  on  said 
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Nov.  Term,  100  bonds,  for  two  years  next  after  their  date ;  and  that  for 

1°60.      the  purpose  of  making  said  road,  the  plaintiff,  immediately  on 

The  Evans-  the  receipt  of  said  bonds,  sold  the  same  to  hona  fde  pur- 

RaulroadCo  ^^^^^'^j  ^^^  ^^  ^^  notice  of  any  irregularities  in  regard  to 
V.         said  petition,  subscription,  or  bonds,  and  who  still  hold  tlie 

EvInJ^luT  ®*"^® '  ^^  *^®  plaintiff  says,  that  on  the  faith  of  said  acts 
of  said  mayor  and  common  council,  and  of  the  said  subscrip- 
tion, and  of  said  bonds,  divers,  to  wit,  500,  persons,  residing 
along  the  line  of  said  road,  afterward,  and  before  the  com- 
mencement of  this  suit,  subscribed  and  paid  large  sums  to 
the  capital  stock  of  the  plaintiff  which  subscriptions  amount, 
together,  to  a  large  sum,  to-wit,  $200,000,  which  subscriptions 
were  induced  by  said  subscription  of  the  defendant :  and  on 
the  faith  of  said  doings  of  said  mayor  and  common  council, 
and  of  the  subscription  in  the  complaint  mentioned,  and  of 
said  100  bonds,  the  plaintiff  and  divers  contractors  entered 
into  large  contracts  for  the  making  of  said  road,  which  con- 
tracts were  entered  upon,  and  to  a  considerable  extent  per- 
formed, before  the  commencement  of  this  suit ;  and  the  plain- 
tiff says,  that,  by  said  acts  of  said  mayor  and  common  coun- 
cil, and  by  the  making  of  said  subscription  and  bonds,  the 
rights  and  interests  of  all  the  stockholders  in  the  plaintiff's 
company,  have,  long  since,  become  deeply  affected,  and  the 
non-payment  of  said  subscription,  in  the  complaint  set  forth, 
would,  and  does  operate  injuriously,  and  as  a  great  hardship 
and  fraud,  on  all  said  stockholders.  The  plaintiff  says  that 
the  defendant,  and  said  mayor  and  common  council,  and  all 
the  people  of  said  city,  well  knowing  of  all  the  facts  above  in 
thi9  paragraph  set  forth,  at  the  times  when  each  of  those  &ct8 
respectively  occurred,  and  ever  since,  yet  none  of  them  has 
ever,  at  any  time  before  the  commencement  of  this  suit,  made 
any  objection  either  to  the  validity  of  said  subscription,  or 
of  said  order,  or  of  said  bonds,  or  of  any  other  of  tlie  pro- 
ceedings aforesaid ;  but,  on  the  contrary,  they  have  all  acqui- 
esced in  all  said  matters  up  to  the  time  of  bringing  this  suit, 
and  none  of  them  has  ever  instituted  any  legal  proceedings, 
in  any  manner,  to  set  aside,  enjoin,  or  disannul  any  of  the 
said  doings  of  said  mayor  and  common  council,  or  said  sub- 
scription, or  said  bonds ;  on  the  contrary,  the  defendant,  ever 
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since  the  xnakmg  of  said  one  hnndred  bonds,  till  the  time  of  Nov.  Term, 
the  comm^icement  of  this  snit,  has  claimed  to  be  a  stock-      I860. 
holder  in  the  plaintiff's  company ;  and  the  plaintiff  further  The  Evans- 
says,  that,  at  the  time  when  said  100  bonds  were  so  executed  t>^^"*  *Sl 
and  delivered  as  aforesaid,  the  plaintiff  executed  and  delivered         v. 
to  the  defendant,  and  the  defendant  received  and  accepted  from  ^^^j,^!!,^ ^ 
the  plaintiff^  on  said  subscription,  a  certificate,  in  due  form, 
of  4,000  shares  of  stock  in  the  plaintiff's  company,  of  $50 
each ;  whereby  the  defendant  has,  ever  since,  claimed  to  be, 
and,  in  &ct  and  in  law,  has  been,  and  still  is,  the  owner  of 
said  shares  of  stock,  to  the  aggregate  i  amount  of  $200,000, 
and  the  defendant  has  held,  and  still  holds  the  same,  by 
virtue  of  said  subscription  only,  and  has  never  paid  any 
tiling  for  the  same,  except  said  100  bonds;  and  by  virtue 
of  said  certificate  of  stock,  and  of  said  stock,  the  defendant, 
before  the  commencement  of  this  suit,  by  proxy,  voted  at  four 
annual  elections  of  directors,  and  other  officers  of  the  plain- 
tiffs company,  and  in  fact,  voted,  by  such  proxy,  at  every 
annual  election  in  the  plaintiff's  company,  which  occurred 
from  the  time  when  said  bonds  and  certificate  of  stock  were 
BO  delivered  as  aforesaid,  till  the  commencement  of  this  suit 
The  plaintiff  says,  that  each  and  every  of  the  matters  above  in 
this  paragraph  stated,  the  said  mayor  and  common  council, 
and  all  the  resident  citizens  and  freeholders  of  said  city,  at 
the  time  when  said  matters,  and  each  of  them,  respectively 
occurred,  and  ever  since,  had  due  and  full  notice  and  know- 
ledge. 

"  Wherefore^  the  plaintiff  says  that  the  defendant,  by  the 
matters  above  in  this  paragraph  stated,  is  estopped  to  make 
the  allegations  in  said  4th,  13th,  14th,  15th,  and  22d  para- 
graphs respectively  alleged,  or  to  make  any  of  said  allega- 
tions. 

EXHIBIT  A. 

"  And  now,  it  appearing  to  the  satisfaction  of  this  board,  by 
petitions  filed  and  presented  for  the  purpose,  that  more  than 
two-thirds,  and  about  five-sixths  of  the  residents  of  the  dty 
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Nov.  Term,  of  Evanaville^  and  freeholders  of  said  city,  have  sigDed  said 

1860.      petitions,  which  petitions  pray  that  the  mayor  and  common 

The  Evans-  council  of  the  city  of  Evansville^  will  subscribe  for  and  take, 

viLLB,  &c.    Qjj  tehalf  of  said  city,  four  thousand  shares  of  the  capital 

V.         stock  of  the  Evansville^  Indianapolis  and  Cleveland  Straight 

The  City  op  £{^^  Railroad  Company;  the  shares  to  be  fifty  dollars  each, 

'  and  the  aggregate  amount  of  the  stock,  thereby  prayed  to  be 

subscribed,  being  two  hundred  thousand  dollars;  and  the 

mayor  and  common   council    being   fully  advised   in  the 

premises : 

It  is  unanimovsly  ordered:  That  tlie  prayer  of  said  peti- 
tioners be  granted. 

And  it  is  also  unanimovsly  ordered^  That  the  mayor  of 
the  city,  assisted  by  the  city  attorney,  do  subscribe  and  take 
upon  the  books  of  said  company,  on  behalf  of  this  city,  four 
thousand  shares,  of  fifty  dollars  each,  being  two  hundred 
thousand  dollars,  of  the  Evansville^  Indianapolis  and  Clew- 
land  Straight  Line  Railroad  Company, 

And,  on  motion,  it  is  further  ordered:  That,  by  under- 
standing already  had  with  the  representatives  of  the  railroad 
company,  that  the  capital  stock  now  ordered  to  be  taken  in 
the  Evansville^  Indianapolis  and  Cleveland  Straight  Line 
Railroad^  shall  be  paid  for  in  the  following  manner,  to  wit: 
by  issuing  to  said  company  the  coupon  bonds  of  this  city, 
bearing  interest  at  the  rate  of  7  per  cent,  per  annum,  payable 
'  semi-annually,  in  the  city  of  New  York;  said  bonds  to  amount 
in  the  aggregate  to  two  hundred  thousand  dollars,  and  to  be 
payable  in  not  less  than  twenty  years  from  the  first  day  of 
Jkdy  next;  that  said  bonds  shall  not  be  made  convertible 
into  the  capital  stock  of  said  company ;  and  that  they  shall 
bo  received  by  said  company  in  payment  for  said  stock 
at  par. 

And  it  is  further  understood  and  ordered:  That  for  all 
taxes  levied  and  collected  to  pay  the  interest  accruing  upon 
said  bonds,  the  tax-payer  shall  be  entitled,  upon  presentation 
of  the  proper  receipt,  or  receipts,  amounting  to  the  sum  of 
fifty  dollars  or  more,  at  the  oflBce  of  the  said  company  in 
Evansville^  to  the  same  amount  in  the  capital  stock  of  the 
company,  which  stock  shall  bear  7  per  cent,  interest,  payable 
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in  the  stock  of  the  company,  until  said  railroad  shall  pay  Not.  Term, 
dividends.  I860. 

May  7,  1853.  J.  S.  Hopedts,  Mayor.      The  Evans- 

VILLI,  &0. 

EXHIBIT  B.  BulboadCo. 

October  8,  1853.      rpm  Oitt  of 
"  And  now  here  the  mayor  submits  to  the  board  the  form  of  EvANsvnjjc. 
the  bonds  to  be  issued  by  the  city  of  Evansville^  for  the  city's 
Bubscription  to  the  capital  stock  of  the  Evansvilley  Indiana- 
polis and  Cleveland  Straight  Line  Railroad  Company^ 
which  bonds  read  as  follows: 

UNITED  STATES  OP  AMBBICA. 

State  of  Indiana.  Thb  Cnr  of  Evanbvillb. 

No.  Seven  Per  Cent.  Bond.  ^,000. 

The  Common  Council  of  the  city  of  Evansville^  Indiana^ 
acknowledge  the  said  city  to  owe,  upon  the  sale  of  this  bond, 
to  the  bearer,  one  thousand  dollars;  which  sum,  said  city 
promises  to  pay  to  the  bearer,  or  to  the  holder  hereof,  at  the 
Merchants'  Bank,  in  the  city  of  New  YorTc^  on  the  first  day 
of  January^  in  the  year  one  thousand  eight  hundred  and 
seventy-four ;  and  also  interest  thereon,  at  the  rate  of  seven 
per  centum,  per  annum,  semi-annually,  on  the  first  day  of 
each  Jvly  and  January  from  the  date  hereof,  until  the  said 
principal  sum  shall  be  paid,  on  the  presentation  of  the 
annexed  interest  warrants  at  said  bank.  This  obligation,  and 
all  rights  and  benefits  arising  therefrom,  may  be  transferred 
by  general  or  special  indorsement,  or  by  delivery,  as  if  the 
same  were  a  note  of  hand,  payable  to  the  bearer,  and  hereby 
waive  all  benefit  from  valuation  or  appraisement  laws. 

In  testimony  whefi^eof^  the  said  Common  Council  of  the  city 
of  Evansville^  have  hereunto  caused  to  be  set  their  corpo- 
rate seal,  and  these  presents  to  be  subscribed  by  the  mayor 
of  said  city,  and  countersigned  by  the  clerk  thereof,  on  this 
day  of  ,  A.  D.  1853.  Mayor. 

City  Clerk, 

Whereupon^  it  is  unanimously  ordered  by  the  Common 
Council:  That  the  said  form,  so  submitted  by  the  mayor,  be, 
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Nov.  Term,  and  tlie  same  is  hereby,  approved  and  adopted  as  the  form  of 
I06O'      the  bonds  to  be  issued  for  said  stock,  in  said  raihx>ad  com- 
The  Evans-  pany. 

RailtoadCo  ^^^  *^  Ufuriher  ordered:  That  one  hundred  of  said  bonds 
V.  be  signed  by  the  mayor,  and  attested  by  the  clerk,  and  sealed 
The  Cnr  op  ^th  the  corporate  seal  of  the  city,  and  dated  as  of  the  first  day 
of  October^  A.  D.  1853,  and  numbered  from  one  to  one  hundred, 
inclusive;  and  that  the  said  one  hundred  bonds,  when  so 
signed,  attested,  sealed,  dated,  and  numbered,  be  deUvered 
to  the  president  and  directors  of  the  EvansvUle^  Itulianwpolu 
and  Cleveland  Straight  Line  Railroad  Company^  and  that 
he  receive,  in  lieu  of  said  bonds,  a  certificate  for  two  thousand 
shares  of  the  capital  stock  of  said  railroad  company." 

Substantially  the  same  matter  was  replied,  in  other  replica- 
tions, to  the  4th  and  22d  paragraphs  of  the  answer.  Demurrers 
were  sustained  to  these  replications,  and  the  plaintifiT  excepted. 
There  being  no  further  replications  to  the  4th  and  22d  para- 
graphs of  the  answer,  final  judgment  was  rendered  for  the 
defendant. 

The  plaintifiT  appeals,  and,  by  assignments  of  error,  brings  in 
review  the  rulings  upon  the  demurrers  to  the  paragraphs  of 
the  answer  which  were  held  good,  and  upon  the  demurrer  to 
the  replications  which  were  held  bad.  The  appellee  also  as- 
signs error  in  overruling  the  demurrer  to  the  complaint,  and 
otherwise. 

We  will  first  examine  the  objections  made  to  the  complaint; 
as  the  validity  of  that  is  brought  in  question  in  determining 
the  sufiSciency  of  the  subsequent  pleadings. 

The  first  objection  made  to  the  complaint  is  that  the  snb- 
scription  is  invalid  because  "  the  city  council  were  not  au- 
thorized by  the  city  charter  to  make  any  other  than  a  cash 
subscription,  to  be  paid  in  installments  of  not  more  than  ten 
per  cent,  per  month,  as  required  by  the  board  of  directors." 

In  connection  with  this  objection,  it  is  urged,  secondly^  that 
the  railroad  company  had  no  power  to  receive  any  other  than 
a  cash,  or  real  estate  subscription ;  and,  thirdly^  that  the  sub- 
scription is  void,  as  against  public  policy,  because  payable  in 
bonds  at  par,  which  ran  twenty  years. 
These  three  objections  may  be  considered  together. 
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By  the  charter  of  the  city  of  Evansville^  the  common  conn-  Nov.  Term, 
cil  are  authorized  "  to  take  stock  in  any  chartered  company      1q60. 
for  making  roads  to  said  city,  *    #    #   Provided^  that  no  The  Evans- 
Btock  shall  be  subscribed  or  taken  by  the  common  council  in  j^^^^^ad  Co 
any  such  company,  unless  it  be  on  the  petition  of  two  thirds         v. 
of  the  residents  of  said  city,  who  are  freeholders  of  said  city,  g™  jj^^^jj^ 
distinctly  setting  forth  the  company  in  which  stock  is  to  be 
taken,  and  the  number  and  amount  of  shares  to  be  sub- 
scribed ;  And  provided  aUo^  that  in  all  cases  where  such 
stock  is  taken,  the  common  council  shall  have  power  to  bor- 
row money,  and  levy  and  collect  a  tax  on  all  real  estate,  (either 
inclusive  or  exclusive  of  improvements,  at  their  discretion,) 
for  the  payment  of  said  stock,"    Local  Laws  1847,  §  30,  p.  14, 
40th  specification. 

That  a  railroad  is  such  a  road  as  is  embraced  in  the  terms 
of  the  charter,  is  settled  in  the  case  of  The  City  of  Aurora  v. 
West,  9  Ind.  74. 

Tlie  common  council  would  have  no  power  to  subscribe  at 
all,  in  the  absence  of  the  petition  provided  for  in  the  charter 
of  the  city ;  but  when  the  power  to  subscribe  is  conferred  by 
the  petition,  the  mode  in  which  it  is  to  be  exercised  must 
necessarily  be  left,  in  a  measure,  to  the  discretion  and  judgment 
of  the  common  council.  Slacks  <&o.  v.  Maysville  and  Lex- 
ington Railroad  Co.,  13  B.  Mon.  1.  Nothing  is  determined 
by  the  petition,  but ''  the  company  in  which  the  stock  is  to  be 
taken,  and  the  number  and  amount  of  shares  to  be  sub- 
scribed." The  time  and  mode  of  payment,  are  left  to  be 
agreed  upon  by  the  common  council,  and  the  company  in 
which  stock  is  to  be  taken ;  and  unless  that  agreement  vio- 
lates some  rule  of  law,  the  subscription  is  undoubtedly  valid. 

The  appellee  insists  that  the  common  council  could  never 
ha^re  been  induced  to  subscribe  for  so  large  an  amount,  had 
the  city  been  required  to  pay  down,  or  in  installments  of  ten 
per  cent,  per  month.  To  this  it  may  be  answered,  that  the 
petition  of  the  citizens  fixed  the  amount  to  be  subscribed,  and 
it  may  be  doubted  whether  the  council  had  power  to  subscribe 
at  all,  unless  for  the  amount  designated  in  the  petition.  But 
be  this  as  it  may,  the  council  were  authorized,  by  the  petition, 
to  subscribe  for  the  amount  designated,  and  we  think  the 
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Nov.  Term,  power  to  subscribe,  carries  with  it,  nccesBarily,  the  power  to 

1860-      fix  upon  the  time  and  terms  of  payment.    If  the  appellee 

The  Evans-  received  more  favorable  terms,  as  to  time  of  payment,  than 

viLLB,  &c.   Qther  subscribers  to  the  stock  of  the  railroad  company,  it 

R AILBOAD  Co.  *^        •'  ' 

T.  does  not  lie  in  her  mouth,  in  order  to  defeat  the  subscriptioD, 

The  Citt  of  ^^  g^y  ^^^  other  stockholders  were  thereby  defrauded.    Bat 

EVANBTILLE.  •'  "^ 

there  is  another  view,  that  places  the  validity  of  the  subscrip- 
tion, so  far  as  these  objections  go,  beyond  doubt  The  city 
was  expressly  authorized  to  borrow  money  to  pay  for  the  stock 
subscribed.  The  power  to  borrow  money,  necessarily  implies 
the  power  to  determine  the  time  of  payment,  and  also  the 
power  to  issue  bonds  or  other  evidences  of  the  indebtedness. 
Now,  if  the  railroad  company  saw  proper  to  receive  the  bonds 
as  cash,  in  payment  of  the  subscription,  instead  of  requir- 
ing the  city  to  negotiate  and  raise  the  money  upon  them  her- 
self, it  seems  to  us  that  the  transaction  was  entirely  propw, 
and  not  beyond  the  corporate  powers  of  either  the  city,  or  the 
railroad  company.  At  any  rate,  if  the  railroad  company  was 
the  loser  by  taking  the  bonds  at  par,  whereby  other  stock- 
holders were  injured,  the  appellee  can  not  complain  of  the 
arrangement. 

This  view  is  fully  sustained  by  the  case  of  Slack,  dke.  v. 
Mayaville  and  Lexington  Railroad  Company,  supra,  which 
involved  a  somewhat  similar  question.  The  Court  say,  (p.  20): 
"Moreover,  the  first  act  under  which  the  debt  was  created, 
gave  full  power  to  the  County  Court  to  provide  for  its  pay- 
ment, either  by  taxation  or  by  borrowing  the  money,  which, 
of  course,  implied  the  power,  as  it  did  the  necessity,  of  furnish- 
ing some  evidence  of  indebtedness ;  and  the  Court  might, 
doubtless,  have  issued  the  bonds  of  the  county,  in  some  form, 
to  the  lender.  If,  without  the  amendatory  act,  tlie  Court, 
instead  of  borrowing  the  money  upon  these  bonds,  in  order  to 
pay  the  subscription  to  the  company,  had  transferred  them  to 
it,  at  once,  in  payment,  we  do  not  perceive  that  the  original 
power  would  have  been  thereby  materially,  if  at  all,  departed 
from ;  or  that  the  proceeding  would  have  furnished  any  just 
ground  of  complaint  to  the  citizens  of  the  county,  and  much 
less  a  gi'ound  of  constitutional  objection." 

It  is  objected :  4.  That  the  city  had  no  power  to  give  bonds 
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payable  abroad,  so  as  to  enable  her  to  agree  to  pay  more  than  Nov.  Term, 
6  per  cent  interest  I06O. 

We  do  not  think  the  common  council  exceeded  their  au-  The  Evans- 
thority  by  making  the  bonds  payable  in  New  York.  rI^^^*'  *Co 

Hey  were  authorized  to  borrow  money,  and  they  might  v. 
borrow  it  in  New  York^  and  agree  to  pay  it  there.  There  is  ^™  ^'"^^  ®' 
no  restriction  in  the  charter,  in  this  respect  Indeed,  snch 
restriction  might  operate  injuriously  upon  the  city;  and  in 
the  absence  of  an  express  restriction,  we  think  the  power  to 
borrow,  carries  with  it  the  right  to  borrow  wherever  the 
money  can  be  procured  on  the  best  terms,  and,  of  course,  the 
right  to  agree  to  pay  where  borrowed.  In  the  case  above 
cited,  from  Kentucky^  we  do  not  discover  that,  by  the  statute, 
any  express  authority  was  given  to  make  the  bonds  payable 
any  where  else  than  the  county  treasury,  and  yet  bonds  made 
payable  in  New  York^  were  upheld.  The  point  was  expressly 
decided  by  the  Court  of  Appeals  of  Kentucky^  in  the  case 
of  Maddox  et  al,  v.  GraTiam  and  Knox^  reported  in  7  Law 
Keg.  p.  747.  There  are  some  cases  in  Illijioia^  holding  that 
upon  certain  statutory  provisions,  bonds  issued  by  counties, 
can  not  be  made  payable,  except  the  interest,  elsewhere  than 
at  the  county  treasury.  It  was  provided,  *'  that  the  county 
Court  of  each  county,  which  may,  by  a  vote  of  said  county, 
have  subscribed,  or  may  hereafter  subscribe,  to  the  capital 
stock  of  said  company,  is  hereby  authorized  to  make  the 
interest  on  the  bonds  of  subscription  aforesaid,  payable  at 
such  place  or  places,  as  the  said  county  Courts,  respectively, 
may  order  and  determine."  It  was  held  that,  *'when  the 
L^islature  expressly  mention  the  interest  alone,  the  inference 
is  strong  that  they  intended  to  exclude  the  principal  from 
that  provision."  Prettyman  v.  Supervisors  of  TazeweU 
County^  19  HI.  R.  406.  People  <&c.  v.  The  County  of 
Tazewell  et  al.,  22  111.  R.  147. 

These  cases,  based,  as  they  were,  upon  peculiar  statutory 
provisions,  have  but  little  bearing  upon  the  question  here 
presented. 

But  it  is  msisted  that  the  city  had  no  power  to  pay  7  per 
cent,  interest,  and  therefore  that  the  subscription  is  void. 
As  before  observed,  we  think  the  common  council,  having 
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Nov.  Term,  power  to  borrow  money,  had  the  power  to  issne  bonds  there- 

1°60'      for,  payable  in  New  York.    But  we,  perhaps,  can  not  notice 

The  Evans-  judicially  the  rate  of  interest  allowed  by  the  law  of  that 

rSlSoadCo  ^^*®5  *^^  ^^  ^^^  '^^^  decide  here,  whether,  on  the  sup- 
V.         position  that  the  law  of  Nefw  York  allows  interest  at  the  rate 

E^itovtIlb'  SP^^®^  i'^  ^^  bonds,  the  city  of  EvammlU  could  legally 
contract  to  pay  interest  at  that  rate.  If  the  bonds  are 
usurious,  they  are  not  for  that  reason  void:  usurious  con- 
tracts are  not  by  the  laws  of  our  State  void,  but  good  for  the 
principal  sum.  There  is  no  provision  in  the  charter  of  the 
appellee,  fixing  the  rate  of  interest  she  may  pay  on  the 
money  she  may  borrow ;  hence  her  contract,  in  that  respect, 
would  be  governed  by  the  general  law  of  the  State.  Had 
there  been  a  prohibition,  in  the  charter  of  the  city,  to  pay 
more  than  6  per  cent,  interest,  perhaps  the  agreement  to  pay 
more  would  have  been  so  far  in  violation  of  the  charter  as  to 
render  the  whole  contract  void ;  not  because  it  stipulated  for 
a  greater  rate  of  interest  than  is  allowed  by  the  general  lav 
of  the  land,  hut  because  it  is  such  a  contract  as  the  city 
would  not  have  power  to  make.  The  case-  would  then,  per- 
haps, have  fallen  within  that  of  the  Bank  of  Chillicothe  v. 
Swayne^  8  Ham.  (O.)  R.  252.  Bank  of  the  United  States  v. 
Owens^  2  Pet.  R.  527 ;  Straus  v.  T/ie  Eagle  Insurance  Co, 
of  Cincinnati^  5  O.  S.  R.  59. 

We  are  not  able  to  perceive  any  good  reason  why  the  city 
could  not,  in  good  faith,  legally  agree  to  pay  the  rate  of 
interest  allowed  by  the  law  of  the  State  where  the  money 
was  to  be  paid ;  but,  as  before  observed,  it  is  unnecessary  to 
decide  this  point,  because  the  contract  imposes  upon  her  an 
obligation  to  pay  the  principal,  even  if  she  is  absolved  from 
the  interest. 

The  fifth  and  sixth  objections  are,  that  the  railroad  com- 
pany had  no  power  to  agree  to  pay  the  city  interest  upon  her 
stock,  or  to  issue  stock  to  the  tax-payers  for  the  amount  of 
taxes  paid  to  meet  the  interest  on  the  bonds,  and  to  pay 
interest  upon  such  stock. 

We  perceive  no  valid  reason  why  the  railroad  company 
should  not  have  it  in  her  power  to  pay  interest  to  the  city  on 
the  stock  subscribed. 
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We  are  not  apprized  that  any  other  rule  was  adopted  in  Nov.  Tenui 
reference  to  other  subscribers.    Such  rule  has  a  tendency  to      1860. 
place  all  subscribers  upon  an  equality.    Those  who  subscribe  Thb  Eyanb- 
and  pay  early  in  the  enterprise,  are  thereby  placed  more  g^^^nj, 
nearly  upon  an  equality  with  those  who  invest  their  funds         v. 
at  a  later  period  in  the  progress  of  the  work.    The  work  of  EvANsvnj^ 
constructing  a  railroad  sometimes  requires  years  for  its  com- 
pletion, and  dividends  to  stockholders  seldom,  if  ever,  accrue 
before  the  road  is  ftdly  completed.  If  interest  were  not  allowed 
upon  the  stock,  those  who  invest  their  funds  at  the  beginning, 
would  receive  nothing  more  than  those  who  take  their  stock 
when  the  work  may  be  nearly  completed.    We  see  nothing 
against  the  law  or  public  policy  in  this  arrangement.    The 
construction  of  a  railroad  requires  a  large  outlay  of  capital, 
much  of  which  must  be  furnished  before  the  work  can  pro- 
gress to  any  considerable  extent.    If  interest  is  allowed  on 
the  stock  from  the  time  it  is  paid  for,  there  is  an  inducement 
for  capitalists  to  invest  early,  and  furnish  the  means  to  suc- 
cessfully carry  on  the  enterprise. 

We  do  not  feel  called  upon  to  determine  whether  the 
agreement  to  issue  stock  to  the  tax-payers,  for  the  money 
they  might  pay  to  meet  the  interest  on  the  bonds,  could  be 
enforced  as  against  the  other  stockholders  in  the  railroad 
company.  Neither  the  railroad  company  nor  any  of  its 
stockholders  are  complaining  of  this  agreement  If  thati 
agreement  would  be  deemed  a  fraud  upon  the  other  stock- 
holders, the  city  was  as  well  apprized  of  it  at  the  time  she 
subscribed,  as  now.  The  city  drove  what  would  seem  to  have 
been,  to  her,  a  very  advantageous  bargain,  had  the  work 
proved  successful.  We  do  not  think  she  can  now  avoid  the 
payment  of  her  subscription,  on  the  ground  that  she  obtained 
a  stipulation  in  her  favor,  which  the  railroad  company  were 
not  authorized  to  make.  If  the  stipulation,  in  reference  to 
the  issuing  of  stock  to  the  tax-payers,  be  considered  as  void, 
it  may  be  disregarded,  and  the  agreement  enforced  as  far  as 
it  is  valid.  This  stipulation  is  separable  from  the  remaining 
portions  of  the  contract. 

The  seventh,  eighth,  and  ninth  objections  are  disposed  of 
by  what  has  already  been  said.    The  tenth  Ib,  that  it  is  not 
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Nov.  Term,  averred  in  the  complaint,  that  any  order  was  made  by  the 

1860.     board  of  directors  of  the  railroad  company  requiring  pay- 

Thb  Evans-  ment  of  subscriptions.    This  objection  is  based  upon  §  8  of 

vnxE,  &C.   ^jj^  j^|.  ^  provide  for  the  incorporation  of  railroad  companies 

AUAOAD    .  ^^  ^  g  ^g^^^  ^  ^^^^^  ^^.^^  provides  that  it  shall  be  lawful 

The  City  of  f^^  ^^^  directors  to  make  calls,  Ac,  provided,  that  such  sub- 
scriptions  shall  not  be  required  to  be  paid  except  in  equal 
installments  of  not  more  than  10  per  cent,  a  month,"  This 
provision,  we  think,  has  no  application  to  cases  where  the 
terms  of  payment  are  agreed  upon  in  the  contract  of  sub- 
scription, and  where  the  contract  contemplates  immediate 
payment  upon  those  terms,  as  in  the  case  at  bar. 

In  the  case  of  Breedlove  v.  I^  Martinsville  and  Franklin 
Railroad  Co.,  12  Ind.  114,  it  was  held,  that  an  action  would 
lie,  without  any  proof  of  calls  having  been  made,  upon  a 
subscription  agreeing  to  pay  10  per  cent,  on  each  share, 
every  sixty  days,  after  the  work  should  be  put  under  contract 
by  the  proper  board. 

The  eleventh  and  last  objection  urged  to  the  complaint  is, 
that  the  law  providing  for  the  incorporation  of  railroad  com- 
panies is  unconstitutional  and  void;  because  there  is  no 
suflScient  security  provided  for  the  debts  of  such  corporations, 
as  required  by  §  14  of  Art.  11  of  the  Constitution.  The 
unusual  length  to  which  this  opinion  is  necessarily  extended, 
forbids  a  discussion  of  this  question.  It  is  sufficient  to  say, 
that  the  appellee  does  not  stand  in  a  position  to  question  the 
validity  of  the  apgellants'  corporate  existence.  It  has  been 
settled  in  numerous  cases  in  this  Court,  tliat  a  person  con- 
tracting with  a  corporation,  as  such,  is  estopped,  by  the 
contract,  to  deny  the  legal  existence  of  the  corporation. 

We  are  of  opinion  that  none  of  the  objections  to  the  com- 
plaint are  well  taken. 

We  now  turn  our  attention  to  the  paragraphs  of  the  answer 

which  were  held  good. 

The  20th  paragraph  we  think  bad,  for  the  reason  that  it 
seeks  to  set  up  a  parol  condition  inconsistent  with  the  terms 
of  the  subscription.  The  subscription,  on  its  face,  is  absolute, 
and  not  conditioned  that  the  road  should  be  built  from  Evans- 
ville  to  Union.    That  such  defense  can  not  be  set  up,  is 
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settled  by  the  case  of  The  New  Albany^  <6c.  Railroad  Co,  v.  Nov.  Term, 

fields^  10  Ind.  187 ;  where  it  was  held,  that  the  consideration      I860. 

of  the  promise  of  the  subscriber  was  the  stock  to  be  by  him  Thb  Evanr- 

received,  and  that  the  subscription  could  not  be  varied  by  J^^'I'Ei  *c. 

'  11,  Railroad  Co. 

any  cotemporaneous  verbal  condition.  v. 

It  will  be  observed  that  this  paragraph  does  not  allege  an  "^  ^^^  ^^ 
abandonment  of  the  intention  to  construct  the  road  from 
EvansviUe  to  Indianapolis,  It,  therefore,  does  not  appear 
that  the  company  have  abandoned  the  intention  to  construct 
such  a  road  as  the  city  was  authorized  to  take  stock  in. 
We  need  not  decide  what  would  be  the  effect  of  such  aban- 
donment 

We  deem  it  unnecessary  to  determine  whether  the  thir- 
teenth, fourteenth,  and  fifteenth  paragraphs  of  the  answer, 
are  good,  or  otherwise ;  for  if  good,  we  are  of  opinion  that 
the  replication  to  them  was  good,  and  that  the  demurrer 
thereto  should  have  been  overruled. 

If  those  paragraphs  are  to  be  deemed  good,  it  is  because 
they  controvert  the  authority  of  Mayor  Hopkins  to  make  the 
subscription. 

Striking  out  that  portion  of  them  which  questions  such 
authority,  and  the  other  facts  set  up  we  think  clearly  insuf- 
ficient. The  replication  shows  the  authority  of  the  mayor,  in 
the  premises,  and  sets  out  the  record  of  the  proceedings  of  the 
common  council,  directing  him  to  make  the  subscription.  But 
it  is  insisted  that  he  did  not  make  such  a  subscription  as  he 
was  authorized  to  make,  by  the  resolution  of  the  common 
council.  We  see  no  very  substantial  difference  between  the 
subscription  as  actually  made  by  the  mayor,  and  as  ordered 
by  the  common  council,  excepting  in  this,  that  the  subscrip- 
tion provides  for  the  payment  of  interest  to  the  city  on  the 
stock  subscribed  by  her,  while  nothing  is  said  on  that  subject 
in  the  resolution  of  the  common  council.  But  it  seems  to  us 
that  the  common  council,  on  the  day  after  the  subscription 
was  made,  fully  ratified  and  confirmed  it,  as  made^  by  approv- 
ing the  form  of  the  bonds  to  be  issued  on  the  subscription, 
and  ordering  one  hundred  of  them  to  be  signed  by  the  mayor, 
attested  by  the  clerk,  and  delivered  to  the  proper  officers  of 
the  railroad  company,  in  payment  for  two  thousand  shares  of 
Vol.  XV.— 27 
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Ifor.  Term,  the  stock.    Tlie  saaie  remark  may  be  made  in  reference  to 

1860.     the  alleged  defect  in  the  Bubecription,  in  consequence  of  its 

The  Evanb-  having  been  made  by  the  mayor,  without  the  assistance  of  the 

viLLE,  <fcc.   city  attorney. 
BailroadOo.      ^^       .... 

Y.  But  it  is  insisted  that  the  common  council  only,  were 

The  City  of  authorized  by  the  charter  to  contract,  and  that  their  authority 
*  could  not  be  delegated  to  the  mayor,  and  hence,  that  the  sub* 
scription,  thus  made  by  the  mayor,  is  void.  There  are  two 
answers  to  this  position  which  seem  to  us  to  be  conclnsiTe. 
The  first  is,  that  if  the  subscription  made  by  the  mayor  be 
deemed  his  act,  and  not  that  of  the  common  council,  the  com- 
mon council  made  it  their  act,  by  adopting  it  and  ordering  tlie 
bonds  to  be  issued  in  pursuance  of  it.  But,  secondly ;  it  may 
be  admitted  that  where,  by  the  terms  of  the  charter  of  a  cor- 
poration, certain  persons  only,  are  authorized  to  contract  on 
behalf  of  the  corporation,  such  authority  can  not  be  dele- 
,  gated;   sub-agents  can  not  be  appointed  by  such  persons, 

with  authority  to  bind  the  corporation.  Ang.  and  Ames  on 
Corp.  §  277,  But  does  the  record  present  the  case  of  an 
attemped  delegation  of  authority?  We  think  clearly  not. 
The  mayor  was  acting  merely  as  the  instrument,  or  amanu- 
enais^  of  the  common  council.  It  was  through  him,  and  a 
very  proper  person  for  that  purpose,  that  the  common  council 
made  their  contract. 

This  case  is  well  illustrated  by  that  of  Lyon  v.  Jerome, 
26  Wend.  484.  There,  a  canal  commissioner  was  authorized 
to  appropriate  jJrivate  property  to  public  use.  The  president 
of  the  Senate,  in  delivering  his  opinion,  (p.  498,)  says:  "This 
is  an  exceedingly  delicate  and  important  power,  and  only 
exists  in  the  State  by  virtue  of  her  right  of  eminent  domain, 
as  sovereign.  In  expressly  granting  this  power,  a  confidence 
in  the  grantee  of  the  power,  as  to  its  exercise,  is  implied.  It 
can  not,  therefore,  be  delegated.  It  must  be  exercised  by  the 
grantee  in  person,  and  not  by  proxy  or  substitute.  The  com- 
missioner can  act  by  others.  He  must  judge  himself.  He 
only,  can  decide  upon  the  necessity  or  expediency,  in  any  case, 
of  appropriating  private  property  to  public  use ;  but  he  may 
employ  his  subordinate  oflBcers,  or  agents,  to  carry  such  de- 
cision into  efiect.    Such,  I  think,  \a  the  fair  interpretation,  as 
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well  of  the  special,  as  of  the  general  law,  applicable  to  the  Nov.  Term, 
case :  so  also  are  the  authorities."    Here,  the  common  council      1860. 
judged  for  themselves,  and  they  (toted  through  the  instrumen-  The  Evans- 
talitj  of  the  mayor ;  and  there  can  be  no  doubt  that  his  act   ville,  &c. 
should  be  regarded  as  that  of  the  common  council.  v. 

This  brings  us  to  the  22d  paragraph  of  the  answer,  and  ^^  ^^^  ^^  \ 
the  replication  thereto.    The  question  here  involved  is  per- 
haps the  most  important  one  arising  in  the  case. 

By  this  paragraph  of  the  answer  it  appears  that  the  petition 
to  the  common  council  praying  for  the  subscription,  was 
signed  by  less  than  the  requisite  number  of  the  fi-eeholders  of 
the  city;  and  it  must  be  admitted  that  unless  the  petition  was 
signed  by  the  requisite  number,  the  common  council  had  no 
authority  to  make  the  subscription.  But  to  this  it  is  replied, 
amongst  other  things,  that  the  common  council,  being  law- 
fully convened,  determined  and  decided  that  by  petitions  then 
and  there  presented  to,  and  filed  with,  them,  more  than  two- 
thirds,  and  about  five-sixths  of  the  resident  freeholders  of  the 
city  had  petitioned  for  the  subscription ;  whereupon  it  was 
ordered  by  the  common  council  that  the  petition  be  granted, 
and  the  subscription  made.  A  record  of  the  proceedings  of 
the  common  council  is  set  forth,  which  fully  sustains  the 
allegations  thus  made. 

The  question  arises,  whose  duty  was  it  to  determine  whether 
the  requisite  number  of  the  freeholders  of  the  city  had  peti- 
tioned for  the  subscription?  We  think  it  clear  that  that  duty 
pertained  to  the  common  council,  no  other  tribunal  having 
been  provided  for  that  purpose. 

The  case  of  The  Commissioners  of  Knox  county  v.  Aspin- 
wall  et  al,^  lately  decided  in  the  Supreme  Court  of  the  United 
States,  (21  Howard,  539,)  settles  a  principle  that  is  entirely 
applicable  here.  That  case,  to  be  sure,  involved  the  validity 
of  bonds  that  had  already  been  issued,  but  the  decision  was 
not  made  to  turn  upon  the  fact  that  the  bonds  had  passed  into 
the  hands  of  third  persons.  Tlie  following  extract  from  the 
opinion  in  that  case  will  sufficiently  show  the  point  made,  and 
the  ground  upon  which  it  was  decided. 

''  The  act  in  pursuance  of  which  the  bonds  were  issued  is  & 
public  statute  of  a  State;  and  it  is  undoubtedly  true  that  any 
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Nov.  Term,  person  dealing  in  them  is  chargeable  with  a  knowledge  of  it; 

I860.      and  as  this  board  was  acting  under  delegated  authority,  he 

Thb  Eyans-  must  show  that  the  authority  has  been  properly  conferred. 

viLLB,  &c.    'j^Q  Court  must  therefore  look  into  the  statute  for  the  purpose 

AAHiBOAD  CJO. 

y.  of  determining  this  question ;  and  upon  looking  into  it,  we 
/  '^^  ^^^^  ^^  dee  that  full  power  is  conferred  upon  the  board  to  subscribe 
'  for  the  stock,  and  issue  the  bonds,  when  a  majority  of  the 
voters  of  the  county  have  determined  in  favor  of  the  subscrip- 
tion, after  due  notice  of  the  time  and  place  of  the  electioD. 
The  case  assumes  that  the  requisite  notices  were  not  given  of 
the  election,  and  hence,  that  the  vote  has  not  been  in  conform- 
ity with  the  law.    • 

^'  This  view  would  seem  to  be  decisive  against  the  authority 
on  the  part  of  the  board  to  issue  the  bonds,  were  it  not  for  a 
question  that  underlies  it ;  and  that  question  is,  who  is  to  de- 
termine whether  or  not  the  election  has  been  properly  held, 
and  a  majority  of  the  votes  of  the  county  cast  in  favor  of  the 
subscription  ?  Is  it  to  be  determined  by  the  Court,  in  this 
collateral  way,  in  every  suit  upon  the  bond,  or  coupon  at* 
tached,  or  by  the  Board  of  Commissioners,  as  a  duty  imposed 
upon  it  before  making  the  subscription  ? 

'•  The  Court  is  of  opinion  that  the  question  belonged  to  the 
board.  The  act  makes  it  the  duty  of  the  sheriff  to  give  the 
notices  of  the  election  for  the  day  mentioned,  and  then  de- 
clares, if  a  majority  of  the  votes  given  shall  be  in  favor  of  the 
subscription,  the  county  board  shall  subscribe  the  stock.  The 
right  of  the  board  to  act  in  execution  of  the  authority,  is 
placed  upon  the  fact  that  a  majority  of  the  votes  had  been 
cast  in  favor  of  the  subscription ;  and  to  have  acted  without 
first  ascertaining  it,  would  have  been  a  clear  violation  of  duty; 
and  the  ascertainment  of  the  fact  was  necessarily  left  to  the 
inquiry  and  judgment  of  the  board  itself,  as  no  other  tribunal 
was  provided  for  the  purpose." 

We  might  rest  the  case  here,  on  the  authority  of  that  above 
cited;  but  the  importance  of  the  question,  and  the  amount 
involved,  induce  some  further  examination.  And  here  we 
may  remark,  that  we  are  not  called  upon  to  decide  whether 
the  common  council,  (if  such  case  were  supposable,)  could,  in 
the  absence  of  any  petition  on  the  svhject^  by  an  order  or 
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resolntion  declaring  that  snch  petition  had  been  laid  before  Nov.  Term, 
them,  signed  by  the  requisite  number  of  the  proper  persons,  I06O. 
conclude  the  city.  In  such  case  there  would  be  nothing  be-  The  Evans- 
fore  the  council,  upon  which  to  act.  No  question  would  be  ^^^^q^^ 
presented  for  their  determination.  There  would  be  nothing  to  v. 
call  forth  the  exercise  of  the  power  vested  in  them,  of  deter-  g^gy^iJJ^ 
mining  upon  the  sufficiency  of  the  petition,  in  respect  to  the 
number  and  qualifications  of  the  petitioners.  Such  is  not  the 
case  before  us.  Here,  it  is  a  fact  conceded  by  the  paragraph 
of  the  answer  in  question,  that  a  petition  of  certain  free- 
holders of  the  city,  asking  for  the  subscription,  was  laid 
before  the  common  council.  It  thereby  became  the  right  and 
the  duty  of  that  body,  to  determine  whether  the  subscription 
was  petitioned  for  by  the  requisite  number  of  the  proper  per- 
sons, in  order  to  authorize  the  subscription;  and  having 
passed  upon  that  question,  their  determination,  in  the  pre- 
mises, would  seem  to  be  conclusive.  In  order  to  give  the 
common  council  power  to  subscribe,  it  is  necessary  that  a  cer- 
tain proportion  of  certain  persons  should  have  petitioned 
therefor ;  but  the  common  council  are  to  judge  of  the  propor- 
tion and  qualifications  of  the  persons  petitioning,  and  their 
judgment,  in  that  respect,  is  conclusive,  unless,  indeed,  it  uiay 
be  set  aside  upon  some  direct  proceeding  for  that  purpose. 
It  is  a  well  settled  principle,  that  where  the  jurisdiction  of 
an  inferior  Court  depends  upon  a  feet  which  such  Court  is 
required  to  ascertain  and  settle,  by  its  decision,  such  decision 
is  conclusive.  3rittain  v.  Kinnaird^  1  Brod.  and  Bing.  482 ; 
BetU  V.  Bagley,  12  Pick.  672 ;  Martin  v.  Mott,  12  Wheat.  19 ; 
Vanderhayden  v.  Young^  11  John.  150 ;  vide^  also,  BirdscAl 
V.  Phillips,  17  Wend.  464;  Ex  parte  Watkins,  3  Pet.  R. 
193 ;  The  People  v.  The  City  of  Rochester,  21  Barb.  656. 
Some  of  the  cases  cited  are  so  analagous  to,  and  so  well 
illustrate,  the  case  at  bar,  that  we  are  induced  to  examine 
them  more  in  detail,  even  at  the  risk  of  prolixity.  Brittain 
V.  Kinnaird  was  an  action  of  trespass,  for  seizing  and  taking 
a  certain  vessel  and  five  hundred  pounds  of  powder.  It 
appeared,  at  the  trial,  that  the  vessel  in  question,  which  was 
decked,  and  of  the  burden  of  thirteen  tuns,  was  seized  by 
the  defendants  as  magistrates    under  a  statute  called  the 
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Nov.  Term,  Bum-boat  act    The  plaintiff  was  about  to  offer  evidence  that 
I06O'      the  vessel  in  question  was  not  a  hoat^  within  the  meaning  of 

The  Evans-  the  act,  when  it  was  objected  that  the  conviction  was  the  only 

viLLE,  &c.    admissible  evidence  of  what  the  magistrates  had  determined, 

V.         and  was  conclusive  as  to  the  subject  matter  of  that  detennin- 

The  City  of  ^tion.    Such  being  the  opinion  of  the  Court,  a  non-suit  was 

directed,  and  upon  a  rule  nisi  for  a  new  trial,  the  four  judges 

delivered  concurring  opinions,  discharging  the  rule.    The  fol- 

'  lowing  is  extracted  from  the  opinion  of  DaUas^  C.  J.: 

"  The  general  principle,  applicable  to  cases  of  this  descrip- 
tion, is  perfectly  clear;  it  is  established  by  all  the  ancient, 
and  recognized  by  all  the  modem,  decisions ;  and  the  princi- 
ple is,  that  a  conviction  by  a  magistrate,  who  has  jurisdiction 
over  the  subject  matter,  if  no  defects  appear  on  the  face  of 
it,  is  conclusive  evidence  of  the  facts  stated  in  it  Such 
being  the  principle,  what  are  the  facts  of  the  present  case? 
If  the  subject  matter  in  the  present  case  were  a  hoai^  it  is 
agreed  that  the  boat  would  be  forfeited ;  and  the  conviction 
stated  it  to  be  a  boat.  But  it  is  said  that,  in  order  to  give 
the  magistrate  jurisdiction,  the  subject  matter  of  his  convic- 
tion must  be  a  boat ;  and  that  it  is  competent  for  a  party  to 
impeach  the  conviction,  by  showing  tliat  it  was  not  a  boat 
I  agree  that  if  he  had  not  jurisdiction  the  conviction  signifies 
nothing.  Had  he,  then,  jurisdiction  in  this  case}  By  the 
act  of  Parliament  he  is  empowered  to  search  for,  and  scire 
gunpowder,  in  any  boat  on  the  river  Thames.  Now,  allow- 
ing, for  the  sake  of  the  argument,  that  "  b#et "  is  a  word  of 
technical  meaning,  and  somewhat  difierent  from  a  vessel; 
still  it  was  a  matter  of  fact  to  be  made  out  before  the  magis- 
trate, and  on  which  he  was  to  draw  his  own  conclusion.  Bnt 
it  is  said  that  a  jurisdiction,  limited  as  to  person,  place,  and 
subject  matter,  is  stinted  in  its  nature,  and  can  not  be  law- 
fully executed.  I  agree ;  but  in  the  inquiry  before  tlie  magis- 
trate, does  not  the  person  form  a  question  to  be  decided  by 
evidence?  Does  not  the  place— does  not  the  subject  matter, 
form  such  a  question  ?  The  possession  of  a  boat,  therefore, 
with  gunpowder  on  board,  is  part  of  the  offense  chained ;  and 
how  could  the  magistrate  decide,  but  by  examining  the 
evidence  in  proof  of  what  was  alleged  ?    The  magistrate,  it 
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ifl  urged,  could  not  give  himself  jurisdiction  by  finding  that  Nov.  Term, 
to  be  a  fact  which  did  not  exist.    But  he  is  bound  to  inquire      I860. 
as  to  the  fact,  and  when  he  has  inquired  his  conviction  is  The  Evaks- 
eonclusive  of  it.    The  magistrates   have  inquired,  in  the  y^^^^  *p 
present  instance,  and  they  find  the  subject  of  conviction  to         v. 
be  a  boat."  Thb  City  op 

So,  in  the  case  at  bar,  the  common  council  inquired  whether 
the  petition  before  them  was  signed  by  the  requisite  number 
of  the  freeholders  of  the  city ;  and  their  determination  of  that 
&ct  is  conclusive. 

But  the  principle  is  not  limited  to  cases  where  the  deter- 
mination to  be  made  is  of  a  judicial  character.  In  Martin  v. 
Mott^  supra^  a  question  arose  as  to  the  power  of  the  President 
of  the  United  States  to  call  out  the  militia.  An  act  of  Con- 
gress provided,  "  That  whenever  the  United  States  shall  be 
invaded,  or  be  in  imminent  danger  of  invasion,  from  any  for- 
eign nation  or  Indian  tribe,  it  shall  be  lawful  for  the  President 
of  the  United  States  to  call  forth  such  number  of  the  militia,'' 
&c.  The  Court  say :  "  We  are  all  of  opinion  that  the  authority 
to  decide  whether  the  exigency  has  arisen  belongs  exclusively 
to  the  President,  and  that  his  decision  is  conclusive  upon  all 
other  persons."  The  same  point  was  decided  in  Vander- 
Jiayden  v.  Young,  The  case  of  Betts  v.  Bagley^  is  closely 
analogous.  There  a  question  arose,  whether  a  certain  dis- 
charge under  an  insolvent  law,  was  valid.  The  law  required 
the  applicant  for  its  benefit,  to  file  his  petition  in  conjunction 
with  creditors  owning  two-thirds  of  the  debts  due  by  the 
insolvent.  It  was  held  that,  in  order  to  give  jurisdiction,  the 
petition  must  be  filed  by  the  insolvent  in  conjunction  with 
CTGdiitor^ purporting  to  hold  two-thirds.  The  Court  say,  "if 
he  (the  magistrate  granting  the  discharge)  had  jurisdiction, 
then  it  follows  that  whether  there  were  two-thirds,  or  not, 
among  the  creditors,  was  a  fact  to  be  judicially  tried  and 
proved,  and  one  upon  which^  the  adjudication  of  the  magis- 
trate was  conclusive ;  and  one  of  which  the  discharge  setting 
forth  that  such  fact  was  satisfactorily  proved,  is  conclusive 
evidence." 

Further  pursuit  of  this  inquiry  is  unnecessary.  We  are 
satisfied  that  the  replication  was  sufScient,  and  that  the 
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Nov.  Term,  demurrer  to  it  should  have  been  overruled.    Whether  the 

I860,      action  of  the  common  council,  had  it  been  fraudulent,  could 

The  Evans-  have  been  set  aside  on  proper  proceedings,  instituted  in 

lOLLB,  &c.    proper  time,  and  before  intervening  rights  and  liabilities  had 

Y.       '  accrued,  is  a  question  that  does  not  here  arise.    See,  however, 

The  Citv  of  ^j^jg  subject,  the  case  in  19  Dl.  R.,  supra. 

Having  thus  passed  upon  the  material  questions  raised,  the 
conclusion  follows,  that  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. . 

Per   Curiam.  —  The  judgment  is   reversed,  with  costs. 
Cause  remanded,  &c. 
Jer.  Smithy  D.  McDonald  and  A.  G.  Porter^  for  appellant 
J.  G,  Jones^  Conrad  Baker  and  J.  E.  Blythe^  for  appellee. 

(1.)  The  ooansel  for  appellant  cited  the  following  authorities,  in  si^iport 
of  the  several  points  made  by  them : 

The  subscription  copied  into  the  complaint  is  an  estoppel  by  deed,  as  to 
all  its  recitals ;  and  the  only  mode,  in  any  case,  of  denying  such  recitals,  is  by 
7km  est  factum,  pleaded  under  oath.  Ang.  and  Aul  on  Corpi,  (  223 ;  Clark  v. 
The  Woollen  Manuf,  Co.,  15  Wend.  256 ;  Wood  v.  Tlmnaa,  5  Blackt  563 ; 
Beewa  v.  Andrews,  7  Ind.  208 ;  Bouman  v.  Ibyhr,  29  K  C.  L.  Rep.  90; 
Carver  v.  Jackson,  4  Pet  83 ;  Crane  v.  Morris,  6  id.  Qll;  Trimble  v.  The 
State,  4  Blackf.  435  ;  Love  v.  Kidivdl,  id.  553 ;  Becket  v.  Bradley,  7  Mann, 
and  Gr.  994 ;  S.  C.  49,  E.  C.  L.  R.  993 ;  Miller  v.  Elliott,  1  Ind.  483. 

The  city  is  estopped  by  the  record  of  the  common  council,  which  dedares 
that  more  than  two-thirds  of  the  resident  freeholders  o^  the  city  peti- 
tioned, &c.  Ang.  and  Am.  on  Corp.,  §  281 ;  1  Salk.  191 ;  McCuUwh  v. 
The  State,  11  Ind.  424 ;  Tf^e  People  v.  Bochester,  21  Barb.  656 ;  Fidettrd  v. 
Sears,  33  E.  C.  L.  R.  115  ;  1  Greenl.  Ev.  §§  22, 207  ;  Clajopy,  The  County  t/ 
Cedar,  5  Iowa  R.  15 ;  Boyal  British  Bank  v.  Turquand,  6  Ellis  and  Black- 
bum,  327. 

The  city  could  negotiate  her  bonds  to  the  railroad  company,  as  properiy 
and  legally  as  to  any  other  person.  But  if  that  part  of  the  contract  was 
against  public  policy,  it  leaves  the  subscription  a  money  subscriptioii,  and 
does  not  make  the  whole  contract  void.  1  Redfield  on  Railways,  §  58,  p.  99 ; 
Senry  v.  Vermillion  and  Asldand  Bailway  Co.  17  Ohio  R.  187 ;  Western 
Plank  Bond  Co,  v.  Stockton,  7  Ind.  500 ;  Fleece  v.  Itidiana  and  Illinois  BttU' 
road  Co.,  8  id,  460. 

(2.)  Counsel  for  appellee  cited  the  following,  among  other  authorities : 
That  the  city  had  no  power  to  make  her  bonds  payable,  with  7  per  cent 
interest  Ang.  and  Am.  on  Corp.,  p.  232  to  236 ;  4  Gond.  R.  896 ;  5 
Ind.  38. 

The  contract,  being  illegal,  was  void.     Craig  v.  Missourij  4  Peters,  436 ; 
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13  Peters,  65;  McClure  t.  Furvd,  3  Marshall,  65;  HaoMcn  t.  Fewer,  8  Nov.  Term, 
Dana,  95 ;  Armstrong  y.  Toler,  6  Cond.  R.  298 ;  WUhiU  t.  RoberU,  4  Dana,       1860. 

174,  382 ;  StaU  v.  Curie,  15  Mass.  35 ;  Codedge  v  Bhke,  id.  429 ;  2  Par- ^T 

sons  on  Contracts,  94,  99 ;  4  Bibb.  319 ;  5  J.  J.  Marshall,  268.  y,^ 

JSNKIHBOK* 


■  •  ■# »  • 


Nnx  and  Others  v,  JsNKiNBOiir. 

The  school  trustees  of  the  city  of  Fort  Wayne  having  incurred  a  debt  for 
the  erection  of  a  school  house,  the  citj  council  ordered  the  city  treasurer 
to  pay  it  out  of  the  general  funds  in  the  city  treasury.  The  appellee,  a 
tax  payer  of  the  city,  enjoined  the  payment  of  the  money. 

Etld,  that  under  the  act  of  March  5, 1855,  the  city  had  power  to  make 
provision  for  the  payment  of  the  debt  incurred  by  her  school  trustees  in 
the  erection  of  the  school  house,  but  that  she  could  only  do  so  by  a  tax 
assessed,  levied,  and  collected  for  that  specific  purpose. 

APPEAL  from  an  order  of  the  judge  of  the  Allen  Circuit  Wedne$d4xy, 
Court.  ^"""^  ^^• 

Davison,  J. — ^The  appellee,  who  was  the  plainti£^  alleges  in 
his  complaint,  that  Conrad  Nlll  is  the  treasurer  of  the  city  of 
Fort  Wayne^  in  the  county  of  AUen  ;  that  William  Rockhill^ 
Charles  Sturgia  and  William  Link  are  the  school  trustees  of 
the  same  city,  and  that  he,  the  plaintifi*,  resides  therein  and  is 
a  tax  payer.  That,  on  November  10, 1857,  the  common  coun- 
cil of  Fort  Wayne  passed  an  order  to  said  treasurer,  to  pay 
the  school  trustees,  Rockhill^  Sturgis^  and  Linh^  93,500  out 
of  the  general  funds  in  the  city  treasury^  to  enable  them  to 
pay  a  debt,  contracted  and  due  by  them,  for  the  erection  of  a 
common-school  house  in  the  city  of  Fort  Wayne;  erected  by 
said  trustees  under  the  general  laws  of  the  State.  That  the  com- 
mon council  of  the  city  never  have  instituted  a  system  of  free 
public  schools ;  and  that  Nill^  tlie  city  treasurer,  will,  within 
one  hour,  pay  off  said  order  to  the  trustees,  for  the  purposes 
aforesaid.  The  relief  prayed  is,  that  Nill^  the  treasurer,  be 
enjoined  from  paying  the  order,  and  that  the  trustees  be 
restrained  from  paying  out  the  same  until  final  hearing.  And 
that  upon  final  hearing,  the  injunction  be  made  perpetual, 
&c.    And  for  general  relief,  &c. 
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,  Nor.  Term,       Upon  the  filing  of  the  complaint,  the  same  being  verified 

'  1860.      }yj  aflSdavit,  the  plaintifl"  moved  the  judge  of  said  Court "  for  ao 

NiLL       injunction  in  accordance  with  the  prayer  of  the  complaint, 

Jenkinsok  ^1^^  ^^^  complaint  alone,  without  any  other  evidence ;  ^  whidi 
motion  the  Court  sustained,  and,  accordingly,  granted  the  in- 
junction, <&c.  The  defendants  appeal  to  this  Court,  &c.  As 
we  understand  the  complaint,  it  assumes  that  the  trustees, 
having  proceeded  under  the  act  providing  "  for  a  general  sys- 
tem of  common  schools,"  &c.,  "  approved  March  5,  1855,'' 
had  erected  a  common-school  house  in  the  city  oiFort  Wayne; 
for  the  erection  of  which  they  had  incurred  a  debt  of  $3,600 ; 
and  that  the  city  council  had  ordered  this  debt  to  be  paid  out 
of  the  general  funds  in  the  city  treasury.  Had  the  council 
power  to  do  this?  The  act  of  1855,  to  which  we  have 
referred,  says,  (§  9,)  that  the  township  trustees  shall  have 
power  to  levy  a  tax  for  the  construction  and  repair  of 
school  houses,  &c.;  but  no  such  tax  shall  exceed  25  cents 
on  each  100  dollars  of  property,  and  50  cents  on  eadi 
poll,"  &c.  And  by  §  21  of  the  same  act  it  is  provided  that, 
*'  Incorporated  towns  and  cities  shall  constitute  school  corpo- 
rations, independent  of  the  townships  in  which  they  may  be 
situated,  and  shall  be  entitled  to  the  proportional  amount  of 
school  funds  to  which  the  number  of  children  between  the  ages 
prescribed  by  law  will  entitle  them ;  and  shall,  by  irusUes 
dected  by  the  people,^  or  hy  officers  appointed  by  ths  corpora- 
tion^ perform,  all  the  duties  required  of  township  trttstees^ 
and  exercise  all  the  duties  vested  in  such  trustees;  prepare 
and  file  with  the  auditor  all  the  reports  required  of^  and 
be  subject  to  all  the  liahilities  of  such  trustees.  They  shall 
have  power  to  establish  graded  schools,  and  generally  to  do  and 
perform  all  other  acts  which  by  this  a^ct  are  amthorized  to  be 
done  by  to^onship  trustees :  Provided^  however^  that  in  case 
any  school  district^  within  the  limits  of  such  city  or  tow^n^ 
shall  have  heretofore  contracted  dehts  for  school  purposes^ 
^uch  city  or  town  shall  make  provision  for  the  payment 
thereof ^^  &c.  Acts  1856,  pp.  162-165.  In  this  instance,  the 
trustees  had  incurred  a  debt  for  building  a  school  house  in 
the  city  of  Fort  Wayne,  And,  as  has  been  seen,  the  city  had 
power,  under  the  act,  to  make  provision  "  for  the  payment 
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of  debts  contracted  for  school  put'poses?^  It  must,  how-  Nov.  Tenn, 
ever,  be  noted,  that  the  power  thus  conferred,  bo  far  as  it  I860. 
relates  to  the  levy  and  collection  of  taxes  for  tuition,  has  Nill 
been  held  in  conflict  with  the  Constitution.  The  City  of  ^  ^' 
Lafayette  v.  Jenners^  10  Ind.  70.  But  in  that  case  it  was 
also  held,  that  ^'  municipal  corporations  may  raise  money  by 
taxation  to  build  school  houses ;  but  the  assessments  should 
be  for  the  specific  object."  Adamson  v.  The  Auditor^  cfec, 
9  Ind.  174;  Acts  of  1855,  §  1,  p.  184.  It  may  therefore  be 
assumed,  that  the  city  of  Fort  Wayne  had  the  power  to  make 
provision  for  the  payment  of  the  debt  incurred  by  her  school 
trastees,  in  the  erection  of  the  school  house.  But  it  seems  to 
ns,  she  could  do  this  only  by  a  tax,  assessed,  levied,  and 
collected,  for  that  specific  purpose.  When  such  tax  is  levied, 
the  county  auditor,  "upon  being  required  so  to  do,  by  the 
proper  authorities  of  the  city,  shall  enter  it  upon  his  dupli- 
cate, and  the  treasurer  shall  proceed  to  collect  the  same,  &c,, 
and,  when  collected,  shall  pay  the  same  over  to  the  treasurer 
of  the  city,"  &c.  lb,  §  4.  Indeed,  the  various  enactments  on 
the  subject  of  common  schools  evince  an  obvious  intent,  to 
keep  the  funds  intended  for  educational  purposes  separate 
and  distinct  from  those  assessed  and  collected  for  the  ordinary 
purposes  of  State  and  county  expenditure.  We  are  of  opinion, 
that  the  common  council  had  no  right  to  order  the  funds  in 
the  city  treasury,  raised  for  general  purposes,  to  be  applied 
to  the  debt  in  question;  and  the  result  is,  the  judgment, 
granting  the  injunction,  must  be  afiirmed.  Other  errors  ai© 
assigned,  but  they  are  expressly  waived  in  the  appellants' 
brief. 

Per   Curiam. — ^The  judgment  is  afiirmed,  with  costs. 

R.  Brachenridge^  for  appellants. 

John  U.  Pettit^  for  appellee. 
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Nov.  Temii 
1860.  Reed  v.  Helm. 


Eeed       ^  . 
Y.  Suit  upon  a  promissory  note.    The  defendant  pleaded  usury.     The  testi- 

Hblm.  mony  showed  that  the  appellee  had  purchased  a  note  on  the  appellant 

upon  which  there  was  then  due  $227.30 ;  that  in  consideration  of  an  agree- 
ment to  forbear  suit  from  May  13, 1868,  until  F^uary  9, 1859,  a  new 
note  was  given  for  the  sum  of  $248 ;  that  the  amount  of  $20.70,  which 
was  added,  was  not  intended  by  either  party  as  interest 
Eeldf  that  the  amount  added  to  the  note,  in  consideration  of  forbeannoe^ 
must  be  regarded  as  interest,  though  the  parties  may  not  so  have  under- 
stood it ;  and  being  at  a  greater  rate  than  is  allowed  by  law,  the  contract 
was  usurious. 

Wednesday,        APPEAL  from  the  Fayette  Circuit  Court, 

Davbon,  J. — Selmj  who  was  the  plaintiff,  brought  this 
action  against  Beed^  on  a  promissory  note  for  the  payment  of 
$248.  The  note  bears  date  May  13,  1858,  and  is  payable 
February  9, 1859.  ^ 

Defendant's  answer  contains  two  paragraphs:  1.  ^'That 
defendant,  on  February^  9, 1856,  had  executed  his  note  for 
$200,  with  interest,  due  at  twelve  months,  to  one  Joshua 
Crawford^  who  assigned  the  same  to  one  Vincent  H.  Oregg^ 
who  assigned  it  to  the  plaintiff;  and  the  note  having  become 
due,  the  plaintiff,  afterward,  on  May  13, 1858,  denmnded  pay- 
ment of  the  defendant,  who  was  unable  to  pay,  &c.  And  it  was 
then  corruptly  and  usuriously  agreed,  by  plaintiff  and  defend- 
ant, that  if  defendant  would  execute  another  note  for  $248, 
due  February  9,  1859,  he,  plaintiff,  would  deliver  up  the  first 
note.    It  is  averred  that  the  real  value  of  the  note  in  suit, 
at  the  time  it  was  executed,  was  $227.30  instead  of  $248, 
corruptly  and  usuriously  demanded  and  received  by  the  plain- 
tiff*; and  that  the  sum  of  $20.70,  (the  difference  between  the 
assigned  note  and  the  one  sued  on,)  was  more  than  legal 
interest  for  the  time  the  latter  note  had  to  run,  viz.:  from 
May  13  to  February  9,  &c.    2.  That  the  note  set  forth  in 
the  complaint  was  executed,  by  defendant  to  plaintifi^  in  con- 
sideration of  a  debt  due  to  him,^by  the  defendant,  for  $227.30; 
and  that  $20.70  was  corruptly  and  usuriously  charged  by  the 
plaintiff,  as  interest  thereon,  from  the  date  of  said  note,  viz.: 
from  May  13, 1858  until  February  9,  1859 ;  which  interest 
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was,  and  is,  more  than  six  per  centum  per  annum,  viz.:  twelve  Nov.  Term, 
per  centum  per  annum ;  and  defendant  avers,  that  said  $20.70      I860. 
was  corruptly  and  usuriously  contracted  for  between  the  par-       Rbed 
ties,  and  charged  by  the  plaintiff  as  interest,  and  inserted  in         ^* 
the  note,"  &c. 

Plaintiff  demurred  to  each  paragraph  of  the  answer.  To 
the  first,  the  demurrer  was  sustained ;  but  to  the  second,  it 
was  overruled,  and  thereupon  the  plaintiff  replied  to  the  lat- 
ter paragraph  by  a  general  traverse.  The  Court  tried  the 
issue,  and  found  for  the  plaintiff,  $249.65.  The  evidence, 
which  is  all  set  out  in  the  record,  consists  exclusively  of  the 
plaintiff's  answers  to  certain  interrogatories  propounded  to 
him  by  the  defendant.  In  his  answers  he  says :  '^The  note  in 
suit  was  given  by  the  defendant,  for  a  note  executed  to  one 
Joshua  Crairford^  which  was  assigned  by  Gratirford  to  one 
Oregg^  who  assigned  it  to  me.  The  amount  of  the  assigned 
note  and  interest  thereon,  at  the  date  of  the  note  sued  on,  was 
$227.30.  I  desired  payment  of  the  assigned  note,  and  sent 
word  to  the  defendant  that  he  must  pay,  or  I  would  sue.  He 
came  to  see  me,  and  agreed  to  pay  a  certain  sum  if  I  would 
not  collect  the  note  by  suit,  or  insist  on  its  payment,  until  Feh 
maty  9,  1859.  The  amount  which  he  agi*eed  to  pay  for  the 
forbearance  to  sue  was  $20.70,  which  amount  was  included 
in  the  note  set  forth  in  the  complaint.  This  amount  was  not 
added  as  interest,  but  on  defendant's  proposition.  No  inter- 
est was  computed  by  either  party.  I  preferred  the  money 
due  on  the  assigned  note,  but  consented  to  the  renewal,  at  the 
defendant's  solicitation,  and  upon  his  agreement  to  pay  the 
$20.70  for  forbearance,"  &c. 

The  action  of  the  Court  upon  the  demurrer  to  the  first 
paragraph  of  the  answer,  is  assigned  for  error.  We  are  una- 
ble to  perceive  the  ground  upon  which  that  defense  was 
adjudged  defective.  Indeed,  it  seems  to  be  unobjectionable. 
Still,  however,  the  error  of  the  Court  in  sustiiining  the  demur- 
rer, can  not  be  allowed  to  reverse  the  judgment;  because  the 
second  defense,  upon  which  issue  was  taken,  was  an  effective 
bar  to  the  action ;  and  under  it,  the  same  evidence  was  admis-  . 
sible  as  would  have  been  allowable  under  tlie  defense  first 
pleaded.    7  Ind.  178,  374,  629;  6  id.  262. 


y. 
Emul 


f 
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Not.  Term.       But  the  main  inquiry,  in  the  case,  relates  to  the  evidence. 
I860.     Does  it  sustain  the  defense  of  usury  ?    The  statute  Bays : 
Rbkd       "  Interest  on  the  loan  or  /oriearance  of  money ^  goods  or 
things  in  action,  shall  be  at  the  rate  of  six  dollars  a  year  upon 
$100  ;  and  no  greater  rate  of  interest  shall  be  taken  directly 
or  indirectly.    But  it  may  be  taken  yearly,  or  for  any  shorter 
period,  in  advance,  if  so  expressly  agreed.''    And,  "If  a 
greater  rate  of  interest  than  is  hereinbefore  allowed,  shall  be 
contracted  for,  received  or  reserved,  the  contract  shall  not, 
therefore,  be  void ;  but  if,  in  any  action  on  such  contract, 
proof  be  made  that  illegal  interest  has  been  directly  or  indi- 
rectly contracted  for,  taken  or  reserved,  the  defendant  shall 
recover  cost,  and  the  plaintiff  shall  recover  only  his  principal, 
without  interest,"  &c.    1  R.  S.,  §§  1-4,  pp.  843,  344.    Thus, 
it  will  be  seen,  that  it  is  illegal  to  contract  for,  reserve  or 
receive,  directly  or  indirectly,  for  the  loan  or  forbearance  of 
money,  a  greater  rate  of  interest  than  "  six  dollars  a  year 
upon  $100."    "Was  such  interest  contracted  for  in  this  case  f 
The  plaintiff,  in^  his  testimony,  says :  *'  The  $20.70  was  not 
added  in  the  note  as  interest,  but  on  defendant's  proposition. 
I  preferred  the  money  on  the  assigned  note,  but  consented  to 
a  renewal  of  it,  at  the  defendant's  solicitation,  and  upon  bis 
agreement  to  pay  $20.70  for  forhearance?    Now,  the  par- 
ties, as  they  understood  the  law,  may  not  have  regarded  the 
amount  added  to  the  note  as  interest;  but  we  think  they 
were  mistaken.    The  transaction,  as  detailed  by  the  plaintiff, 
seems  to  be  in  direct  violation  of  the  statute  to  which  we 
have  referred ;  because,  in  the  sense  of  the  statute,  there  was 
"  a  forbearance  of  money,"  $227.30,  from  May  13, 1858  until 
February  9,  1869,  for  which  it  was  expressly  agreed  that  the 
defendant  should  pay,  and  the  plaintiff  receive,  an  amount 
greater  than  the  legal  rate  of  interest.    In  our  opinion,  the 
facts  proved  on  the  trial  make  a  very  clear  case  of  usury,  and, 
consequently,  the  motion  for  a  new  trial  should  have  been 
sustained. 

Per  Curiam.. — ^Tlie  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

Jno.  S.  lieid^  for  appellant. 

li,  K  Claypool^  for  appellee. 
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No7.  Term, 
Heal  v.  Jefferson  Township,  of  Grant  County. 


HSAL 

Suit  upon  an  order  of  the  board  of  trustees  of  Jeferwn  township,  signed  by    j^^^^^q^ 

the  cleric  and  president  of  the  board,  requiring  the  treasurer  to  pay  $146    Township. 

for  building  a  school  house. 
Heldf  that  the  order  was  a  valid  demand  against  the  township,  upon  which 

an  action  might  be  maintained. 
Held,  also,  that  township  trustees  may  levy  a  tax  to  build  school  houses, 

and  their  contracts  for  building  such  houses  are  binding  on  the  township. 

APPEAL  from  the  Orant  Circuit  Court.  Wednesday, 

Davison,  J.— The  appellant,  who  was  the  plaintiff;  sued  -^^^^'^^^  1^- 
Jefferson  Tovmship^  in  Grant  County^  before  a  justice  of 
the  peace,  upon  an  order  of  the  trustees  of  that  township,  in 
these  words : 

''June  27, 1857.  No.  2.  School  district,  No.  9.  Ordered 
by  the  board  of  trustees,  that  the  treasurer  pay  James  Jf. 
Seal  146  dollars  for  building  of  school  house;  fund,  special 
tax."  "George  Needler,  ClerTc? 

''Andrew  Horner,  President? 

On  which  order  is  endorsed  as  a  credit,  $71.tA)  leaving  a 
balance  of  ^SB.t/t)  of  principal  and  interest  thereon  unpaid ; 
for  which  plaintiff  demands  judgment,  &c.  The  justice  gave  ^ 
judgment  for  the  defendant,  and  the  plaintiff  appealed.  In 
the  Circuit  Court,  the  issues  were  submitted  to  the  Court. 
Finding  for  the  defendant.  New  trial  refused,  and  judg- 
ment, &c. 

Upon  the  trial,  one  Thomas  Dean^  a  witness,  testified  as 
follows :  ''  At  the  time  the  order  was  issued  I  was  treasurer 
of  said  township.  About  a  month  afterward  the  plaintiff 
called  on  me,  and  I  told  him  there  was  no  money  to  pay  the 
order.  After  this  he  again  called,  when  I  paid  him  $71.rinr) 
the  amount  endorsed,  &c.  In  June^  1859,  plaintiff  presented 
the  order,  and  I,  as  treasurer,  offered  to  pay  the  principal  of  the 
order,  and  refused  to  pay  the  interest  on  it ;  but  he  would  not 
receive  any  money  on  it,  unless  he  got  both  principal  and 
interest.''  This,  with  the  order  itself,  was  all  the  evidence, 
&c.    It  is  said,  in  argument,  that  the  Court,  in  its  decision, 
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Not.  Term,  assamed  the  ground,  '^That  the  Legislature  had  failed  to  make 
I860,      any  liability  attach  upon  the  non-payment  of  debts  due  from 
Hbal       any  township,  if  the  object  of  the  debt  was  for  any  school 
^     ^-         purpose :  tliat  at  the  date  of  the  order,  and  the  commence- 
Township,    ment  of  this  suit,  there  was  no  such  corporation  known  to  our 
law,  as  a  'school  township,'  or  a  *  township  for  school  pur- 
poses ;'  and  that  no  township,  then  in  existence,  could  be  held 
liable  for  the  non-payment  of  that  part  of  the  township  fund." 
The  record  shows  that  this  suit  was  commenced  June  13, 
1859.     And  reference  being  had  to  various  statutory  pro- 
visions bearing  on  this  subject,  it  seems  to  us  that  the 
exposition  of  the  Court,  just  recited,  is  not  strictly  correct. 
1  R.  S.,  §  4,  p.  496,  declares  that,  "Each  and  every  township 
that  now  is,  or  may  hereafter  be  organized,  &c.,  is  hereby 
declared  a  body  politic  and  corporate,  by  the  name  and  style 

of  ' township  of county,'  according  to  the  name  of 

the  township  and  of  the  county  in  which  the  same  may  be 
organized ;  and  by  such  name  may  contract  and  be  contracted 
with,  sue  and  be  sued,  in  any  Court  having  competent  juris- 
diction." Again,  it  is  thus  enacted:  "Each  civil  toivnship  is 
hereby  declared  a  township  for  school  purposes,  and  the 
trustees  of  such  township  are  hereby  declared  to  be  trustees, 
also,  for  school  purposes ;  and  their  clerk  and  treasurer  shall 
be  the  clerk  and  treasurer  for  school  purposes,  also."  And, 
"such  treasurer  shall  collect  all  rents  and  debts  belonging  to 
his  township;  receive  from  the  county  treasurer  all  sums 
apportioned  to  his  township  for  educational  purposes^  &c., 
and  pay  out  the  same  according  to  the  orders  of  such  board," 
&c.  Id.  §§  4-7,  p.  440.  These  statutory  enactments  were  in 
force  when  the  order  sued  on  was  drawn,  and  at  the  time  this 
suit  was  instituted.  It  follows,  the  order  was  a  valid  demand 
against  the  township,  and  the  defendant  is  liable  in  this  action, 
in  case  she  had  power  to  appropriate  money  for  the  purpose 
indicated  in  the  order.  But  we  have  expressly  decided,  that 
"township  trustees  may  levy  a  tax  to  bnild  school  houses." 
Adamaon  v.  The  Auditor^  9  Ind.  175.  "And  that  their 
contract,  for  building  such  houses,  is  binding  on  the  town* 
ship."     Crist  v.  Brownsville  Township^  10  Ind.  461.    We 
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are  of  opinion  that  the  finding  of  the  Conrt  was  against  the  ^ov-  Term, 
evidence,  and  that  a  new  trial  shoiUd  have  been  granted.  1860. 

Per  Curiam. — The   judgment  is  reversed,  with  costs.      Pobtbe 

Cause  remanded,  &c.  „     Z' 

rmwm  XHB    STATB. 

A,  Steele  and  H.  D.  Thompeorij  for  appellant. 


n  m%m  •< 


DUBBON  V.   CONKOB. 

APPEAL  from  the  Shelby  Common  Pleas.  Wednesday, 

Per  Curiam, — Action  by  Connor  against  Durlon^  to  fore-  """*"^ 
close  a  mortgage.    Judgment  by  default. 

No  question  is  presented  by  the  record,  as  no  motion  was 
made,  in  the  Court  below,  to  set  aside  the  default,  or  otherwise 
to  correct  any  supposed  errors.  Laeelle  v.  Wilson^  13  Ind. 
453 ;  Collier  v.  The  State^  id.  560. 

The  appeal  is  dismissed,  at  the  cost  of  the  appellant 

M.  M.  Ray  and  B.  F.  Davis^  for  appellant 

Davis^  Wright  cfe  Green^  for  appellee. 


•  m  I 


PoBTBB  V.  Thb  State.  mi  695 


In  an  indictment  for  forgery,  in  uttering  and  putting  away  oertain  counterfeit 
bank  notes,  the  notes  were  described  as  payable  to ''  E,  lymour,  or  bearer," 
while  those  offered  in  evidence  were  payable  to  **E.  Seymour^  or  bearer." 

Held,  that  the  variance  was  &taL 

APPEAL  from  the  Warren  Circuit  Court  Wednesday, 

WoBDEN,  J. — The  appellant  was  indicted  in  the  Court  ^""^^ 
below  for  forgery,  in  uttering  and  putting  away  certain  coun- 
terfeit bank  notes,  purporting  to  be  the  notes  of  the  Winated 
Bank,  of  the  State  of  Connecticut^  with  intent  to  have  the 
same  put  in  circulation.  Trial,  conviction,  and  judgment;  a 
new  trial  being  denied. 
Vol.  XV.— 28 
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Nov.  Term, 

I860. 

AYharton 

V. 

Chipman. 


Before  entering  upon  the  trial,  the  defendant,  on  affidavit 
filed,  moved  for  a  continuance;  but  his  motion  was  overruled. 

The  affidavit  is  unusually  long,  and  we  deem  it  unnecessary 
to  set  it  out,  or  discuss  it  at  length.  An  opinion  as  to  its  suf- 
ficiency would  be  of  no  practical  use  as  a  precedent;  hence, 
as  there  is  another  point  in  the  case  that  is  fatal  to  the  judg- 
ment, we  proceed  at  once  to  it. 

The  notes,  as  set  out  in  the  indictment,  were  payable  to  "-£ 
lymcniT^  or  bearer."  Those  ofiered  in  evidence,  were  payable 
to  "^.  Seymour^  or  bearer."  Tlie  defendant  objected  to  the 
introduction  of  the  notes  thus  offered  in  evidence,  because  of 
the  variance ;  but  the  objection  was  overruled,  and  he  excepted. 
This  was  one  of  the  grounds  of  the  motions  for  a  new  trial. 
The  variance  between  the  name  of  E.  lymour^  and  that  of 
E.  Seymour^  we  think,  was  fatal.  Zellera  v.  The  State^ 
7  Ind.  659;  vide^  also,  on  this  point.  Commonwealth  v. 
Stevens^  1  Mass.  203 ;  Commonwealth  v.  Wilson^  2  Gray,  70. 

Per  Curiam. — ^The  judgment  is  revereed,  and  the  cause 
remanded.  The  clerk  is  ordered  to  certify  directions  to  the 
superintendent  of  the  State  prison  to  retuni  tlie  appellant, 
William  Porter^  to  the  jailor  of  Warren  county,  to  abide  the 
order  of  the  Court  below. 

S,  A,  Iltiff^  J,  IL  Brown  and  J.  Park^  for  appellant. 

e/.  E,  McDonald.  Attornev  General,  and  A.  Z.  Roache. 
for  the  State. 


« ••»  > 


Wharton  and  Others  v.  Chipman  and  Another. 


Wednesday, 
January  23. 


Suit  by  attachment.     The  defendants  answered  jointly  to  the  affidavit  in 

attachment,  and  one  of  the  defendants  also  filed  a  separate  answer  to  the 

same.     The  separate  answer  was  rejected  on  motion. 
Held,  that  as  there  was  a  denial  by  all  the  defendants  of  the  matters  alleged 

in  the  affidavit,  and  this  denial  covered  all  that  was  embraced  in  the 

separate  answer,  the  ruling  was  not  erroneous. 

APPEAL  from  the  Delaxaare  Circuit  Court. 

Per  Curiam  .—Action  by  the  appellees,  against  the  appeilante, 
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upon  a  promissory  note.     An  attachment  was  issued,  and  ^ov.  Term, 
property  attached.     The  defendants  all  answered,  denying      I860. 
the   matters  charged   in   the  affidavit   for  the  attachment.     Dibblee 
One  of  the  defendants  answered,  denying  the  matters  specially   ^^^  ^' 
allied  against  him,  as  the  ground  for  the  attachment;  but 
this  answer  was  stricken  out,  on  motion  of  the  plaintifis. 
This  is  the  only  error  complained  of,  or  noticed  in  the  brief 
of  counsel  for  the  appellant. 

We  think  there  was  no  error  in  the  ruling  of  the  Court 
below,  as  there  was  a  denial  by  all  of  the  defendants  of  the 
matters  alleged  in  the  affidavit,  and  this  denial  covered  all 
that  was  embraced  in  the  paragraph  stricken  out. 

The  judgment  is  affirmed,  with  costs  and  5  per  cent, 
damages. 

Wi  BrotherUm^  A,  Steele  and  H,  D.  Thompson^  for  ap- 
pellants. 

W.  March^  O.  E.  Shipley^  A.  Kilgore^  D.  Nation  and 
C.  M.  Anthony^  for  appellees. 


» ■ 


Dibblee  and  Others  v.  MrrciiELL  and  Othera. 


Under  the  code,  a  vendor  of  real  estate  may  enforce  his  lien  for  purchase 
money,  without  having  first  obtained  a  judgment  at  law ;  but  if  he  should 
resort  to  his  legal  claim  first,  he  does  not  thereby  waive  his  right  ulti- 
mately, if  necessary,  to  resort  to  his  equitable  remedy  against  the  property 
sold.  ---' 

A  vendor's  lien  is  waived  by  accepting  personal  security  on  a  note  given         >  /  ".    ' 
for  the  purchase  money,  whether  such  security  is  given  in  pursuance  of 
the  contract  of  sale,  or  b}'  subsequent  agreement,  unless  such  security 
is  taken  for  a  purpose  which  shows  that  the  equitable  lien  was  not 
thereby  waived.  -^• 

APPEAL  from  the  Warren  Circuit  Court.  Thursday, 

Hanna,  J.— On  April  8, 1858,  Neff  a?id  others  recovered  '''^""^'^  ^^ 

a  judgment,  in  the  Warreji  Court  of  Common  Pleas,  against 

Hufiter  and  West. 
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Nov.  Term,  On  Octoher  26, 1858,  Dibblee^  Work^  and  Moore^  the  appet 
I860,  lants  herein,  recovered  a  judgment,  in  the  Warren  Circuit 
Dibbles  Court,  against  Mitchell^  Toland^  and  West, 
M  '^sBss^  Afterward,  to  wit:  on  April  14,  1860,  certain  lands  were 
sold  on  an  execution  issued  upon  the  judgment  first  afoi*e8aidi 
Before  the  money  arising  from  such  sale  was  paid  over  to  the 
plaintiff  in  said  judgment,  the  appellants  herein  filed  their 
complaint,  averring  the  facts  aforesaid,  and  that  their  afore- 
said judgment  was  founded  upon  a  promissory  note,  which 
was  given  for  the  last  installment  of  the  purchase  money  of 
said  lands,  so  sold  by  the  sheriff;  that  said  lands  were  sold  by 
said  Hunter  to  Mitchell  and  Toland^  a  title  bond  executed, 
and  said  note  given ;  that  at  the  time  of  said  sale  by  Hunter^ 
said  West  owned  an  undivided  interest  in  said  lands;  that 
afterward,  to  enable  said  Hunter  to  sell  said  note,  said  West 
became  surety  thereon,  and  the  same  was  thereupon  assigned, 
&c.,  and  judgment  obtained  tliereon,  as  aforesaid ;  that  Hunter 
and  West  have  both  become  insolvent,  said  land  being  the 
only  property  out  of  which  to  make  said  debt;  that  Toland 
and  Mitchell  are  non-residents  of  the  State,  and  have  no 
property  therein  out  of  which,  &c.;  that  after  Hunter  as- 
signed said  note,  he,  without  the  knowledge  or  consent  of 
plaintiffs,  made  an  arrangement,  by  which  he  agreed  to  pay 
off  the  judgment  of  plaintiffs,  and  upon  such  payment,  the 
said  title  bond  was  to  be  delivered  back  to  him  by  MitcheU 
and  Toland^  and  he  was  to  be  released  from  making  a  deed, 
&c. ;  that  he  did  not  pay  said  judgment. 

The  plaintiflfe  in  the  judgment  upon  which  said  execution 
issued,  Jones^  the  sheriff,  and  Chandler^  who  purchased  at 
said  sheriff's  sale,  are  made  defendants;  and  it  is  charged 
that  they  all  had  notice  of  the  rights  and  interest  of  plain- 
tifl&,  and  their  equitable  lien,  &c.  Said  plaintiffs,  in  said 
complaint,  moved  the  Court  and  prayed  that  the  proceeds 
of  said  sale  should  be  applied  upon  their  said  judgment,  or 
that  an  order  might  be  made,  annulling  and  setting  aside 
said  sale,  &c.,  and  for  other  relief. 

A  demurrer  was  sustained  to  the  complaint.  This  ruling 
presents  the  only  point  in  the  case. 

It  will  be  observed  that  there  is  no  allegation  that  a 
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vendor's  lien  was  declared,  or  prayed,  in  the  proceedings  Nov.  Term, 
and  judgment  of  plaintifis,  on  said  note.    Perhaps,  under      ■'•Q60. 
the  former  practice,  such  proceedings  should  be  distinct :     Dibbles 
1.  Upon  the  note,  the  legal  claim;  2.  Upon  the  equitable   j£yj,q^^j^ 
claim,  the  lien  of  the  vendor.    Both  rights  might  have  been 
enforced  in  one  proceeding  now.     Scott  v.  Crawford^  12  Ind. 
411.    But  yet,  if  a  plaintiff  sees  proper  to  first  resort  to  his 
legal  claim,  we  do  not  think  he  thereby  waives  his  right 
ultimately,  if  necessary,  to  resort  to  his  equitable  right. 

Two  questions  are  then  presented:  1.  Did  the  vendor 
waive  his  equitable  lien,  by  obtaining  the  name  of  West  as 
surety  on  the  note,  taken  for  the  purchase  money?  2.  If  not, 
is  he  in  a  condition,  by  his  own  showing,  to  ask  that  the  lieu 
may  be  enforced,  and  in  the  form  herein  prayed  for? 

It  is  insisted  that  he  did  not  waive  such  equitable  lien,  for 
the  reason  that  the  surety  was  not  taken  at  the  time  the  note 
was  executed,  and  because  West^  the  surety,  had  an  undi- 
vided interest  in  said  lands ;  and  for  the  further  reason,  that 
Hunter  was  guilty  of  a  fraud,  as  to  plaintiffs,  in  making  the 
agreement  by  which  he  was  discharged  from  making  a  deed 
to  JUitchell  and  Toland. 

We  are  of  opinion  that,  prima  facie^  the  equitable  lien 
which  the  vendor.  Hunter^  had,  was  waived — abandoned,  by 
his  requiring  and  accepting  personal  security  on  the  note  for 
the  purchase  money.  It  matters  not  for  what  purpose  the 
security  was  required,  unless  it  should  be  for  a  purpose  which 
should  show  that  the  equitable  lien  was  not  thereby  waived ; 
nor  whether  the  vendees  gave  such  security  by  the  terms  of 
the  contract  of  purchase,  or  by  the  terms  of  a  contract  or 
agreement  afterward  made,  in  reference  thereto.  McCarty 
V.  Pruett,  4  Ind.  226. 

This  conclusion  dispenses  with  the  necessity  of  inquiring 
as  to  the  other  questions  presented. 

Per  Curiam, — The  judgment  is  affirmed,  with  costs. 

Gregory  and  Harper^  for  appellants. 

jB.  a.  Chandler^  for  appellees. 
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OASES  m  THE  SUPREME  COURT 


Nov.  Term, 

I860. 

Evans 

V. 

Buchanan. 


Thursday^ 
January  24. 


Eyanb  V.  BccHANAif,  Administrator  of  Evans. 

Where  the  administration  of  an  estate  is  transferred  to  the  Circuit  Court,  on 
account  of  the  interest  of  the  judge  of  the  Common  Pleas,  under  §  10' 
of  the  act  establishing  such  Courts,  the  Circuit  Court  has  jurisdiction 
and  power  to  do  any  act  in  relation  thereto,  which  could  have  been  done 
by  the  Court  of  Common  Pleas,  had  the  administration  reoudned  in  thit 
Court 

The  widow  of  a  decedent  has  sufBksient  interest  in  his  estate,  to  autboriie 
her  to  apply  for  the  removal  of  the  administrator. 

Neglect,  on  the  part  of  an  administrator,  to  file  an  account  for  nearly  a  year 
after  the  time  fixed  by  the  Court  for  that  purpose,  he  having  money  in 
his  hands  belonging  to  the  estate,  and  not  paid  over  according  to  law,  is 
sufficient,  of  itself,  to  authorize  his  removal. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

WoBDEN,  J. — In  March^  1859,  the  appellant  filed  her  com- 
plaint, duly  verified,  for  the  removal  of  the  defendant,  Bur 
chanan^  from  his  trust  as  administrator,  stating,  amongst 
other  things,  that  she  is  the  widow  of  the  deceased ;  that  at 
the  October  term  of  the  Court  of  Common  Pleas  of  that 
county,  for  the  year  1857,  the  defendant  filed  an  account 
of  assets  and  credits,  showing  a  balance  then  in  his  bands 
of  $318,  and  asked  an  order  continuing  the  further  settle- 
ment of  the  estate  until  the  next  April  teinn  of  said  Court 
of  Common  Pleas ;  that  he  has  wholly  failed  to  settle  the 
estate,  or  render  any  final  or  fiirther  account  of  the  business 
thereof,  or  the  assets  in  his  hands ;  that  the  plaintiff  believes 
that  he  has  converted  to  his  own  use  a  large  portion  of  the 
means  of  the  estate,  which  came  to  his  hands  as  such  admin- 
istrator, and  that  he  has  failed  to  pay  over  and  account  for 
moneys  in  his  hands  belonging  to  the  estate,  according  to 
law,  and  to  render  a  just  and  correct  account  of  his  admin- 
istration. A  demurrer  was  sustained  to  the  complaint.  The 
causes  of  demurrer  were,  that  the  Court  had  not  jurisdiction 
over  the  cause,  and  that  the  complaint  did  not  state  facts 
sufiicient,  &c. 

It  appears  by  the  agreement  of  the  parties  attached  to  the 
record,  that  at  the  time  the  complaint  was  filed,  the  adminis- 
tration of  the  estate  was  pending  in  the  Bartholomew  Circuit 
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Court;  having  been  transferred  to  that  Court  for  final  settle-  ^ov.  Term, 
ment,  by  an  order  of  the  Court  of  Common  Pleas,  on  account      1860. 
of  the  interest  of  the  Common  Pleas  judge,  as  attorney  for       Evans 

the  appellant.  BuchInan. 

It  seems  to  us,  that  when  a  cause  is  thus  transferred  from 
the  Common  Pleas  to  the  Circuit  Court,  in  accordance  with 
§  10  of  the  act  establishing  Courts  of  Common  Pleas,  the 
Circuit  Court  must  necessarily  have  jurisdiction  and  power 
to  do  any  act  which  could  have  been  done  by  the  Court 
of  Common  Pleas,  had  the  cause  remained  in  that  Court. 
If  the  adniinistrator  could  have  been  removed  by  the  Court 
of  Common  Pleas,  he  can  now  by  the  Circuit  Court.  It  has 
heretofore  been  determined  that  a  widow  of  a  decedent  has 
snfiScient  interest  in  the  estate,  to  authorize  her  to  apply  for 
tlie  removal  of  the  administrator.  Pace  v.  OppenJieim^  12 
Ind.  633-  We  are  of  opinion,  that  the  facts  alleged  are  suffi- 
cient to  require  the  removal  of  the  administrator.  A  neglect 
ibr  the  space  of.  nearly  a  year,  after  the  time  fixed  by  the  Court 
for  that  purpose,  to  file  his  further  account,  he  having  in 
his  hands,  in  the  mean  time,  a  considerable  sum  of  money 
belonging  to  the  estate,  and  not  paid  over  according  to 
law,  is  sufficient  of  itself  to  authorize  his  removal,  without 
the  other  facts  alleged  in  the  complaint.  2  R.  S.  1852, 
§  22,  p.  252. 

No  brief  for  the  appellee  having  come  to  our  hands,  we 
arf  not  apprized  of  the  ground  upon  which  the  decision  below 
was  made,  but  we  think  the  demurrer  should  have  been  over- 
ruled. 

Per  Curiam, — The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

N.  T.  Sauser  and  F.  T.  Hord^  jr.,  for  appellant 

Hei'Tod  and  Stanaifer^  for  appellee. 
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Nor.  Term, 

I860. 

Gbben 

T. 
BOYLB. 


CASES  IN  TEE  SUPREME  COURT 


Thuraday, 
January  24. 


The  Indianapolis,  Pittsbubgh  and  Clevielakd  Railroad 

Company  v.  Spabb. 

In  an  action,  instituted  in  the  Court  of  Common  Pleas,  to  reooyer  damages 
for  the  killing  of  stock  by  the  cars  of  a  railroad  company,  the  complaint 
must  show  that  the  injury  resulted  from  the  carelessness  of  the  oompaay, 
or  that  the  railroad  was  not  properly  fenced. 

APPEAL  from  the  Delaware  Common  Pleas. 

Per  Curiam, — ^This  was  a  suit  by  the  appelleej  against  the 
appellant,  to  recover  damages  for  the  killing  of  a  horse,  by  the 
locomotive  and  cars  of  the  company,  npon  the  railroad  track. 
The  suit  was  instituted  in  the  Court  of  Common  Pleas,  and 
the  complaint  alleges  neither  carelessness  on  the  part  of  the 
agents  of  the  company,  nor  that  the  road  was  not  properly 
fenced.  A  demurrer  to  the  complaint  was  overruled,  and 
exception  taken.    Judgment  for  the  plaintiff. 

This  judgment  can  not  be  sustained.  The  complaint  should 
have  shown  that  the  horse  was  killed  through  the  negligence 
of  the  company,  or  that  the  railroad  was  not  properly  fenced. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re 
manded. 

Davis  and  Marc\  for  appellant. 

D,  Nation  and  0,  M,  Anthony^  for  appellee. 


» • 


Thursday^ 
January  24. 


Gbeen  v.  Botle. 

APPEAL  from  the  Cass  Circuit  Court. 

Per  Curiam. — Suit  by  Boyle  against  Green^  on  au  ac- 
count for  lumber.  In  the  bill  of  particulars  of  the  lumber, 
made  out  by  the  plaintiff,  Green  was  credited  $12  for  mill 
irons.  On  the  trial,  Greene^  offered  to  prove  that  the  mill 
irons  thus  credited  were  worth  $60.  Objection  was  made  and 
sustained,  on  the  ground  that  the  defendant  had  not  set  up 
his  claim  for  the  mill  irons  by  way  of  set-off. 
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We  are  of  opinion  that  the  point  thus  stated  ia  not  properly  Nov.  Term, 
before  ns,  as  a  new  trial  was  not  asked,  on  the  ground  that     I860, 
the  Court  rejected    the  evidence.      ITent  v.  Laxoaon^  12    Spbelman 
Ind.  675.  ^      ^' 

CULBEBTSOK. 

The  judgment  below  is  affirmed,  with  costs,  and  5  per 
cent,  damages. 
H.  P.  Biddle^  for  appellant. 
2>.  D.  Pratt  and  E.  Walker,  for  appellee. 


<  ■»#•  m 


Daffey  v.  Thb  Statb. 

APPEAL  from  the  Washington  Common  Pleas.  Thursday, 

Per  Ouriam.—Tiie  judgment,  in  this  case,  is  affirmed,  •'^^"^ry  24. 
upon  the  case  of  Heed  v.  The  State,  12  Ind.  641. 

The  judgment  is  affirmed,  with  costs. 

Horace  Hef^en,  for  appellant. 

J.  E.  McDonald,  Attorney  General,  and  A.  L.  Roache, 
for  the  State. 


<  •♦ » ■ 


Sfeel]£An  and  Others  v.  Culbebtson. 

The  administrator  of  the  legal  holder  of  a  note  has  the  right  to  assign  it 

So  also,  in  a  note  payable  to  A*^  as  administrator  of  B^  the  words  "admin- 
istrator/' &C.,  may  be  regarded  as  deacriptio  persona,  and  a  valid  transfer 
be  made  by  A, 

A.  transferred  a  note  to  B.,  by  delivery,  for  a  debt  which  was  less  than  the 
amount  of  the  note,  and  directed  that  the  difference  should  be  paid  to 
his,  Bs,  wife. 

Bdd,  that  the  equitable  title  to  the  note  passed  to  B.  by  the  transfer,  and 
that  he  might  sue  upon  it,  without  joining  his  wife  as  a  plaintiff. 

Sdd,  also,  that  while  it  might  be  proper  to  render  judgment  against  the 
equitable  assignors,  that  they  be  barred  of  any  claim  upon  the  note,  it  is 
not  essential,  and  such  assignors  would  be  barred  without  any  formal 
judgment 
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Nov.  Term,       APPEAL  from  the  Grant  Common  Pleas. 

1860.  WoRDEN,  J. — Snit  by  CtUbertson^  against  the  appeUants, 

Speelman    npon  a  promissory  note  made  by  ^eelman  and  Fox  to  LewU 

^'         Bocock  and  Francis  Hdm^  administrators  of  the  estate  of 

John  Bocock^  deceased.    The  payees  transferred  the  note, 

Thursday,      \yj  delivery,  to  the  plaintiff    They  were  made  parties,  and  a 

default  taken  against  them.    The  makers  answered ;  and  on 

trial  by  the  Court,  there  was  a  finding  and  judgment  against 

them. 

It  is  objected,  that  the  administrators  could  not  transfer  the 
note.  This  is  clearly  a  mistake.  Had  the  note  been  payable 
to  their  intestate,  they  could  have  transferred  it.  Thomas  v. 
Beister^  3  Ind.  369.  It  appears  that  the  note  was  given  for 
money,  belonging  to  the  estate  of  the  deceased,  lent  by  the 
payees  to  the  makers  thereof.  It  was  given  to  Bocock  and 
Helm^  and  the  words  '^  administrators, "  &c.,  may  be  regarded 
merely  as  descriptive  of  the  pereons.  Hdm  v.  VanVUet^ 
1  Blackf.  342 ;  id^  176.  Such  being  the  case,  they  could,  of 
course,  make  a  valid  transfer  in  their  own  right. 

Again :  it  is  urged  that  the  evidence  shows  that  the  entire 
interest  in  the  note  was  not  transferred  to  the  plaintiC  We 
think  otherwise.  To  be  sure,  the  debt  for  which  the  note 
was  transferred  to  the  plaintiff  was  not  equal  to  the  note, 
and  the  difference  the  plaintiff  was  to  give  to  his  wife,  when 
collected  (she  being  a  daughter  of  one  of  the  assignors) ;  but 
this  is  no  reason  why  the  equitable  title  to  the  note  should 
not  be  deemed  to  have  vested  in  the  plaintiff;  nor  is  it  any 
reason  for  joining  her  as  plaintiff  in  the  action. 

It  is  also  claimed,  that  there  should  have  been  some  kiud 
of  a  judgment  rendered  against  the  assignors  of  the  note. 
It  might,  perhaps,  be  proper,  in  such  cases,  to  enter  a 
formal  judgment,  against  equitable  assignors,  to  the  effect 
that  they  be  barred  from  setting  up  any  claim  upon  the 
paper  transferred,  against  the  makers ;  but  this  seems  to  ns 
to  be  wholly  unnecessary.  They  are  brought  in  merely  to 
answer  as  to  assignment;  and  if  they  make  default,  and  if 
upon  trial  it  is  found  that  the  assignment  was  made,  and  the 
plaintiff  recover  against  the  maker,  such  assignors  would  be 
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bonnd  thereby,  although  no  formal  judgment  was  rendered  Nov.  Term, 
against  them.  1"6Q. 

We  find  no  error  in  the  record ;  he^ce,  the  judgment  must       Jones 

Pe7*  Ctiriam, — ^The  judgment  is  affirmed,  with  costs,  and 
5  per  cent,  damages. 
A.  Steele  and  H.  D.  Thompson^  for  appellants. 
H,  T,  St.  John^  for  appellee. 


■   •< w  • 


Brownlee  v.  Thornbubgh. 

APPEAL  from  the  Grant  Common  Pleas.  Thursday, 

Per  Curiam. — Suit  by  ThornhxiTgh  against  Brownlee^  on  ^""^'"^ 
a  note  made  by  the  latter  to  one  Martindale.  Judgment  by 
default.  The  note  does  not  appear  to  have  been  indorsed  by 
Martindale^  nor  was  he  made  a  party.  The  proceeding,  in 
this  respect,  was  erroneous ;  but  as  no  steps  were  taken  in  the 
Court  below  to  correct  the  error,  we  can  not  reverse  the  judg- 
ment, but  must  dismiss  the  appeal,  and  leave  the  parties  to 
proceed  as  they  may  be  advised,  in  the  Court  below. 

The  appeal  is  dismissed,  with  costs. 

J.  Brownlee^  for  appellant. 

Isaac  Van  Devanter  and  J,  F.  McDowell^  for  appellee. 


•  ^•* 


Jones  v.  Dronberger. 

Suit  by  the  assignee  of  an  account    No  copy  of  the  account,  or  of  the 

assignment  thereof,  was  filed  with  the  complaint 
Held^  that  the  complaint  was  defective,  for  not  being  accompanied  by  a  copy 

of  the  account  and  of  the  assignment  thereof;  or  if  the  assignment  was 

by  parol,  for  not  containing  an  averment  to  that  effect 
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KoY.  Term,    Quesre,    Whether  the  assignor  of  an  account  is  a  necessary  party  defendant, 
1860.  ^^^  whether  he  can  be  a  witness  at  all,  to  proye  the  account,  or  disproYO 

~     a  set-o£ 


Jones 

V. 

Dbonbebgeb. 


January  24. 


APPEAL  from  the  Shelby  Common  Pleas. 
7jiL"rff?oA  Hanna,  J. — Dronherger  averred  in  his  complaint  that 
Jone%  waj3  indebted  to  one  Moreau^  in  account,  in  the  sum  of 
JlOO ;  which  account  had  been  on,  &c.,  by  said  Iforeau^  pre- 
sented to  said  Jonea^  the  items  examined,  and  the  same  pro- 
nounced correct,  and  that  he  then  promised  to  pay  the  same; 
that  a  copy  is  filed,  &c.,  and  that  afterward,  &c.,  said  Manau 
sold  and  transferred  the  same  to  said  plaintiff,  &c. 

Neither  a  copy  of  the  account,  nor  of  the  assignment 
thereof,  appears  to  have  been  filed  with  the  complaint. 

A  demurrer  was  filed  by  Jonea^  but,  without  any  dispo- 
sition having  been  made  of  the  same,  an  answer  was  filed, 
by  him,  in  three  paragraphs.  1.  In  denial.  2.  That  Baid 
Moreau  was  not  on,  &c.,  the  sole  owner  of  said  claim ;  but 
that  the  same,  if  any  thing  was  due,  was  due  to  said  Moreau 
and  one  Davis  /  because  they  were  partners  when,  &c.  3. 
Payment  to  said  Moreau. 

There  was  a  demurrer  to  the  second  paragraph  of  the 
answer,  of  which  no  disposition  appears  in  the  record.  The 
plaintiff  replied,  in  denial.  Moreau^  who  was  joined  as  a 
defendant,  answered  that  he  had  no  interest  in  the  suit,  &c. 
Trial,  verdict  and  judgment  for  plaintifi^  over  a  motion  for 
a  new  trial. 

The  evidence  is  in  the  record.  That  of  the  plaintiff  con- 
sisted of  the  testimony  of  Moreau^  who  was  admitted,  over  the 
objection  of  Jonea^  to  testify  to  the  services  rendered,  the 
agreenaent  of  Jones^  as  to  the  amount,  and  his  promise  to  paj, 
&c. ;  that  Davis  had  no  interest,  the  partnership  having  been 
dissolved  before  the  services  were  rendered,  and  that  Jone^ 
had  not  paid  any  thing  on  the  account  transferred,  the  pay- 
ments made  being  applicable  on  other  transactions. 

That  Moreau  was  not  a  competent  witness,  upon  all  the 
issues  formed,  has  been  heretofore  decided — Swift  v.  EU- 
worthy  10  Ind.  205— even  if  he  had  been  the  assignor  of  a 
promissory  note. 
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ROWB 
V. 

Haines. 


Whether  the  ^signor  of  an  account  is  a  necessary  party  Nov.  Tenn, 
defendant ;  and  whether  he  can  be  a  witness  at  aD,  to  prove      1q60. 
the  account,  or  to  disprove  a  set-off  or  payment,  are  questions, 
the  decision  of  which,  under  our  statutes,  requires  more 
investigation  than  has  been  bestowed  upon  this  case. 

The  complaint  was  defective,  not  being  accompanied  by  a 
copy  of  the  account  nor  of  the  assignment,  if  in  writing,  or 
for  not  containing  an  averment  to  that  effect,  if  it  was  not 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs. 

J.  Harrison  and  4SI  Thrasher^  for  appellant. 

jff.  G.  Newoomh  and  J.  Tarkingion^  for  appellee. 


•  •  ■ 


16    4461 

m  401 


RowB  V.  Haines. 

A  judgment  will  not  be  reversed  for  a  defect  which  has  not,  in  some  man- 

ner,  been  broaght  to  the  attention  of  the  Court  below. 
A  promissory  note  was  transferred  by  the  following  indorsement :  '*  I  assign 

the  within  to  ^.  to  secure  him  as  security  to  B." 
Edd^  that  the  indorsement  was  sufficient  to  vest  the  title  to  the  note  in  A,, 

and  to  enable  him  to  transfer  the  note  to  another. 
Eddy  also,  that  if  a  bill  or  note  be  indorsed  as  a  collateral  security,  that  is 

an  adequate  consideration  to  enable  the  party  to  sue  thereon,  though  he 

advanced  no  new  credit  on  the  bill  or  note. 


APPEAL  from  the  Tippecanoe  Common  Pleas.  Thwrsdayt 

WoBDEN,  J. — Haines^  as  indorsee,  sued  Howe,  as  maker,  •'^"^'^  '*• 
of  two  promissory  notes.  Judgment  for  the  plaintiff.  Howe 
appeals,  and  makes  two  points  for  the  reversal  of  the  judg- 
ment. JFtrst :  that  there  was  a  trial  without  an  issue  upon 
an  afSrmative  paragraph  of  his  answer.  The  attention  of 
the  Court  below  was  not  called  to  this  defect,  in  any  manner 
whatever ;  and  it  has  been  determined,  in  several  cases,  that 
judgment  will  not  be  reversed  in  this  Court  for  such  cause, 
unless  advantage  was  sought  to  be  taken  of  the  irregularity 
in  the  Court  below. 
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V. 
PCBDUE. 


Not.  Term,  Second:  that  one  of  the  notes  sued  on  was  not  properly 
-^^Q^Q*  indorsed,  so  as  to  vest  the  title  thereto  in  the  indorsee.  The 
Fbost  note  in  question  was  payable  to  O.  W.  Hazzard^  and  by  him 
indorsed  as  follows :  "  I  assign  the  within  note  to  WUlicm 
Martin^  to  secure  him  as  security  to  T.  Nichols^  It  was 
afterward  indorsed  by  Martin  to  the  plaintiff.  This  indorse- 
ment seems  to  be  entirely  sufficient  to  vest  the  title  to  the 
note  in  Martin^  and  it  could,  of  course,  be  again  transferred 
by  him.  The  indorsement  purports  to  be  absolute  and  uncon- 
ditional ;  and  although  it  expresses  the  object  for  which  the 
transfer  was  made,  this  fact  does  not  affect  the  validity  of  the 
transfer.  "K  a  bill  or  note  be  indorsed  as  a  collateral 
security^  that  is  an  adequate  consideration  to  enable  the 
party  to  sue  thereon,  though  he  advanced  no  new  credit  on 
the  bill  or  note."  Chitty  on  Bills,  10  Am.  Ed.  p.  74;  vide^ 
also,  Valette  v.  Mason^  1  Ind.  288.  There  seemed  to  be  no 
defense  to  the  note,  and  it  is  clear  that  tlie  plaintiff  was 
entitled  to  recover  on  it.  "       . 

Per  Curiam. — ^The  judgment  is  affirmed,  with  6  per  cent. 
damages  and  costs. 

E,  A.  Greenlee^  for  appellant 

D.  Mace,  for  appellee. 


4     ♦! 


Frost  v.  Purdue. 


Thursday^ 
January  24. 


APPEAL  from  the  Howard  Common  Pleas. 

Per  Curiam, — Suit  on  note  and  mortgage.  Judgment 
against  defendant  by  default. 

There  was  no  motion  in  the  Court  below  to  be,  in  any 
manner,  relieved  from  that  judgment.  Blair  v.  Pans. 
9  Ind.  236;  Harlan  v.  Edwards,  13  id,  430. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

J,  W.  Pohinson,  for  appellant. 

H.  Brouee  and  J?.  Yaih^  for  appellee. 
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Nov.  Term, 

Monday  v.  Uttbb.  1860. 


VONDEEWEIT 

APPEAL  from  the  Cass  Circuit  Court.  v. 

I^er  Curiam. — ^The  only  point  made  is,  that  there  was  a'^^^^^^^ 

•^    *  '  OP  Center- 

trial  without  a  replication  to  the  answer  of  set-ofF  and  counter-      ville. 
claim. 

The  suit  was  instituted  and  the  pleadings  filed  before  a  January  24. 
justice  of  the  peace,  where  it  is  specially  provided  by  the 
statute  that  a  replication  is  not  necessary.    2  B.  S.,  §  37, 
p.  468;  Button  v.  Lent,  10  Ind.  365;  Perk.  Pr.  98. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

«/".  OutJirie^  for  appellant. 

D.  D.  Pratt^  for  appellee. 


>  • » »  I 


VONDERWETT   V.   ThE  ToWN   OF   CeNTEBVILLE, 

Prosecution  under  a  town  ordinance,  declaring  the  sale,  &c.  of  intoxicating 
liquors  to  be  a  nuisance.  Judgment  for  $10,  and  that  the  nuisance  be 
abated. 

Hdd^  that  an  appeal  will  lie  to  this  Ck)urt,  the  judgment  not  being  confined 
to  the  amount  recovered. 

APPEAL  from  the  Wayne  Conmion  Pleas.  Thursday, 

Per  Curiam. — Suit  by  appellee  against  the  appellant,  for   ^^^^     • 
violation  of  an  ordinance  of  the  said  town. 

The  suit  was  instituted  before  a  justice  of  the  peace.  The 
demand  was  for  $10,  and  that  the  nuisance  complained  of  be 
abated,  Ac.  Judgment  by  default  for  $10.  Upon  appeal, 
by  defendant,  there  was  a  verdict  and  judgment  for  $10,  and 
that  the  nuisance  be  abated. 

The  first  point  made  in  the  brief  of  appellee,  and  also  on  a 
motion  to  dismiss  the  appeal,  is,  that  there  was  no  appeal  to 
this  Court,  because  of  the  amount  demanded  and  recovered. 
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Nov.  Term,   The  judgment  was  not  confined  to  the  sum  recoyered.    The 

1q60.     point  is  not  available  in  this  case. 
Thoha£8on      The  proceeding  was  instituted  under  an  ordinance  declaring 

The  Stat     *^®  ®^^®'  ^^"  ^^  intoidcating  liquors  to  be  a  nuisance. 

The  judgment  was  for  the  amount  fixed  by  tiie  ordipance 
for  a  violation  thereof,  and  that  the  nuisance  be  abated. 

It  is  insisted  that  the  ordinance  is  invalid.  6  Ind.  501 ; 
11  id.  656. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  &c. 

If.  Wilson^  for  appellant. 

Morton  and  Burchenalj  for  appellee. 


Shaufleb  v.  The  State. 
APPEAL  from  the  Vanderburgh  Common  Pleas. 


McQiLL  V.  The  State. 
APPEAL  fi-om  the  Clinton  Circuit  Court. 


Foster  v.  The  State. 
APPEAL  from  the  Cass  Circuit  Court. 


Burnhabd  v.  The  State. 
APPEAL  from  the  Tippecanoe  Circuit  Court. 


Chambebs  v.  The  State. 
APPEAL  from  the  Vigo  Circuit  Court 
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Kt.kt?;rk  v.  The  State. 
APPEAL  from  the  Boone  Circuit  Court. 


The  State  v.  Shotts. 


APPEAL  from  the  Floyd  Circuit  Court 


Thomasson  v.  The  State. 

Thongh  the  law  of  March  5, 1859,  regulatiDg  the  sale  of  spirituous  liquors, 
contains  no  exception  of  sales  made  for  medicinal  or  sacramental  purposes, 
the  Ckmrt  will  make  the  exception  in  proper  caaea. 

The  term  "citizen,"  as  used  in  §  23,  of  art  1,  of  the  Constitution,  includes 
only  white  male  citizens  of  the  United  States,  of  the  age  of  twentj-one 
years,  and  white  males  of  foreign  hirth,  of  the  like  age,  who  have  declared 
their  intention,  under  the  act  of  Ck)ngress,  to  become  citizens  of  the  United 
States,  and  have  resided  in  this  State  six  months. 

QucBre:  Whether  these  latter  are  citizens  under  §  2,  of  art  2,  of  the  Con- 
stitation  of  this  State. 

The  law  of  March  5,  1859,  suprOf  is  not  in  conflict  with  ^  23,  art  1,  of  the 
Constitution ;  as  the  "  privileges  and  immunities  "  which  it  confers  may  be 
enjoyed  by  every  "white  male  inhabitant"  upon  the  same  terms. 

Nor  is  the  law  in  conflict  with  §  1,  of  art  10,  of  the  Constitution,  providing 
for  a  uniibrm  rate  of  taxation,  as  that  section  relates  only  to  the  general 
levy. 

The  license  fee  required  by  the  act  is  imposed  in  the  exercise  of  the  rightfiil 
potice  power  of  the  State,  is  an  incident  of  a  legitimate  police  regulation, 
and  is  not  within  the  prohibition  of  §  22,  art  4,  of  the  Constitution. 

The  prohibition,  in  the  act,  of  the  giving  or  selling  liquor  to  minors  is 
embraced  within  the  title  of  the  act ;  but  the  defendant  may  show  reason- 
able ground  of  belief  that  the  minor  was  an  adult 

Section  14  of  the  act,  conferring  jurisdiction  of  the  offenses  created  by  it 
upon  the  grand  jury,  is  valid,  and  consistent  with  2  R.  S.,  ^  14,  p.  388, 
whidi  confers  jurisdiction  of  felonies. 

It  is  competent  for  the  Legislature,  as  a  police  regulation,  to  prohibit,  under 
penalties,  the  sale  of  liquor  by  retail  on  Sunday^  as  well  as  on  election 
and  other  public  days. 

In  the  law  of  1853,  the  penalty  for  selling  without  license  preceded  the 
exception  suspending  the  operation  of  the  license  on  Sunday ;  but  in  the 
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Nov.  Term,       law  of  1859,  the  exception  precedes  the  penal  section,  so  that  the  penalty, 
1860.  ^  extending  to  all  preceding  sections,  applies  to  a  sale  on  Standay,  to 

— which  day  the  license  does  not  extend. 

Though  some  of  the  sections  found  in  the  act  may  he  civil,  and  others  penal, 
The  State.      ^  ^^^^  character,  yet  the  act  can  not  he  said  to  embrace  more  than  one 

subject  matter,  and  matters  properly  connected  therewith. 

Thursday,         APPEAL  trom  the  Wodhington  Common  Pleas. 

^^^  '  Perkins,  J. — Conviction  for  retailing,  under  the  liquor 
law  of  1859.  The  case  is  appealed  to  this  Court,  where  a 
reversal  of  the  judgment  is  sought,  not  on  erroneous  rulingB 
of  the  Court  upon  points  of  practice,  but  on  the  ground  that 
the  law  itself  is  invalid. 

Questions,  almost  without  number,  are  raised  and  ably 
discussed ;  some  of  which  do  not  legitimately  arise  in  this 
case,  but  do  in  others  now  pending  before  us ;  and  all  of 
which  must  be  sooner  or  later  decided,  and  will,  therefore, 
be  now  passed  upon. 

1.  It  is  objected  that  no  exceptions  are  made,  in  the  law, 
of  sales  for  medicinal  or  sacramental  purposes.  The  Court 
will  make  the  exceptions  where  proper.  Donnell  v.  The 
State,  2  Ind.  658 ;  Ind.  Dig.  379. 

2.  It  is  said  the  law  confers  special  privileges.  Sec.  23  of 
art.  1  of  the  Constitution  declares,  that  "privileges  and 
immunities  which,  upon  the  same  teinnB,  shall  not  equally 
belong  to  all  citizens,  may  not  be  granted.'^ 

Now  who  are  citizens  within  tlie  meaning  of  this  provi- 
sion? Evidently  none  but  those  who  participated  in  the 
formation  of  the  government,  or  have  a  right  to  participate 
in  its  administration.  These  are,  white  male  citizens  of  the 
United  States,  of  the  age  of  twenty-one  years,  and  wMte 
mules  of  foreign  birth,  of  the  like  age,  who  have  declared 
their  intentions,  under  the  act  of  Congress,  to  become  dti- 
zens  of  the  United  States,  and  have  resided  in  this  State  six 
months.  Sec.  2,  Tirt.  2  of  the  State  Constitution.  Quare: 
Whether  these  latter  are  citizens?  It  is  said,  States  may 
confer  privileges  on  those  who  are  not  citizens.  This  latter 
class  are  not  citizens  of  the  United  States;  nor  can  they 
become  so  till  after  five  years'  residence  therein ;  because,  till 
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that  period  has  elapsed,  they  can  not  take  the  oath  of  alle-  Nov.  Term, 
giance  to  this  government.  1860. 

The  term  "citizen"  has  come  to  us  derived  from  anti-  Thomasson 
quity.  It  appears  to  have  been  used  in  the  Roman  govern-  ^ 
ment  to  designate  a  person  who  had  the  freedom  of  the  city, 
and  the  right  to  exercise  all  political  and  civil  privileges  of 
the  government.  There  was  also,  at  Eome,  a  partial  citizen- 
ship, including  civil  but  not  political  rights.  Complete  citi- 
zenship embraced  both.  Adams'  Roman  Antiquities,  pp. 
44,  60,  et  esq.;  2  Kent's  Com.  p.  76,  note ;  Gilles'  Greece,  163 ; 
Smith's  Thucydides,  vol.  1,  p.  2,  note. 

Returning,  then,  from  this  digression,  we  may  inquire, 
what  are  the  conditions  imposed,  and  privileges  conferred, 
by  the  liquor  act  in  question  ?  Substantially,  they  are  that 
the  licensee  must  be  an  inhabitant^  not  citizen  (if  the  words 
are  not  used  synonymously);  must  be  of  the  male  sex ;  must 
be  white ;  must  be  twenty-one  years  of  age ;  must  be  of  good 
moral  character;  must  pay  fifty  dollars;  give  bond,  &c. 
Acts  of  1859,  p.  202.  Now,  all  persons,  upon  filling  these  con- 
ditions, these  "  same  terms,"  can  obtain  license.  Draperi  v. 
The  State^  14  Ind.  123.  The  law  does  not  seem  to  conflict 
with  the  provisions  of  the  Constitution  cited.  See,  Th^  Banh 
V.  TJie  City  of  New  Alhany^  11  Ind.  141.  Holden  v.  Jamea^ 
11  Mass.  R.  396 ;  Walk.  Amer.  Law,  pp.  186,  187  and  note. 

3.  It  is  claimed  that  the  fee  for  license,  fifty  dollars,  is  a  tax 
upon  a  particular  pursuit,  and  as  such  is  prohibited  by  §  1  of 
art.  10  of  our  Constitution,  providing  for  a  uniform  rate  of 
taxation.  But  it  has  been  decided  that  that  section  relates  to 
the  general  levy  alone.  The  Bank  v.  The  City  of  New 
Albany^  supra  ;  Anderson  v.  The  Kerns  Draining  Co.^  14 
Ind.  199.  See,  as  to  unlimited  taxing  power,  Ind.  Dig.,  §  16, 
p.  761.  The  license  upon  retailing  is  an  excise.  1  Story  on 
the  Const.,  p.  670. 

An  excise  is  an  indirect  tax ;  but,  in  this  case,  taxation  was^ 
not  the  object  of  imposing  it,  and  the  Legislature  was  not 
bound  to  appropriate  its  proceeds  to  any  object  for  which  the 
State  is  forbidden  to  raise  money  by  local  or  special  taxation. 
It  was  imposed  in  the  exercise  of  the  rightful  police  power  of 
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Nov.  Term,  the  State,  and  is  an  incident  of  a  legitimate  police  regulation. 

1860.      Hence,  it  is  not  within  the  prohibition  of  the  22d  section  of 

Thohasson  the  4th  article  of  the  Constitntion,  prohibiting  local  and  spe- 

rp     g  cial  taxation  for  State  purposes.    See  7  How.  283 ;  2  Story 

on  the  Constitution,  p.  10  et  seq. 

4.  It  is  urged  that  §  11  of  the  liquor  law  in  question,  pro* 
hibiting  the  sale  or  giving  away  to  minors,  is  not  within  the 
title  of  the  act.  That  it  is  within  it  has  already  been  de- 
cided. The  State  v.  Adamson,  14  Ind.  296.  But  Uie  defend- 
ant may  show  reasonable  ground  of  belief  that  the  minor  was 
an  adult.     The  State  v.  Kalb,  14  Ind.  403. 

5.  It  is  denied  that  §  14  of  the  act,  giving  jurisdiction  of 
the  offenses  created  by  it  to  the  grand  jury,  is  valid. 

This  point  we  regard  as  already  settled  by  Seed  v.  The 
State^  12  Ind.  641.  It  is  there  held  that  certain  felonies  may 
be  prosecuted  in  the  Circuit  or  Common  Pleas  Court,  and 
that  if  prosecuted  in  the  former,  they  must  be  so  upon  indict- 
ment ;  if  in  the  latter,  upon  information.  It  is  decided,  in 
short,  that  the  doctrine  of  uniformity  in  the  mode  of  prose- 
cution does  not  apply  to  the  crime  itself,  but  to  the  particular 
Court  in  which  the  prosecution  is  made.  All  criminal  prose- 
tions,  carried  on  in  a  given  Court,  must  be  by  a  uniform 
mode ;  but  it  is  in  the  discretion  of  the  Legislature,  when  no 
constitutional  regulations  interpose,  to  prescribe  the  Court,  ot 
Courts,  in  which  any  or  all  crimes  shall  be  prosecuted.  This 
results  from  the  fact,  that  the  new  Constitution  has  autho^ 
ized  the  Legislature  to  adopt  such  new  modes  for  the  initia- 
tion of  prosecutions  of  all  crimes,  as  its  wisdom  should  deem 
expedient,  within,  of  course,  the  general  restrictions  of  the 
Constitution.     Art.  7,  §  17. 

But  it  is  argued,  not  without  much  plausibility,  tliat  2  R  S., 
§  14,  p.  388,  conferring  jurisdiction  of  felonies  upon  grand 
juries  only,  and  thereby  upon  Circuit  Courts,  is  not  repealed 
by  the  provisions  of  the  liquor  law  of  1859,  extending  the 
jurisdiction  of  those  bodies  to  certain  misdemeanors. 

Sec.  8  art.  7  of  the  State  Constitution  ordains  that  Circuit 
Courts  "•  Shall  have  such  civil  and  criminal  jurisdiction  as 
may  be  prescribed  by  law." 

In  Lidiana^  then,  the  mere  creation  of  a  Court  does  not 
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confer  any  jurisdiction ;  and  jurisdiction  is  granted,  not  simply  Nov.  Term, 
restrained,  by  statute.    Tliis  shows  that  the  word  "  only,"  in      -^-Q^^' 
the   statute  conferring  jurisdiction,  was  without  meaning.  Thomassok 
The  grant  was  of  jurisdiction  over  felonies,  and  as  the  tribu-  rpj^j^  sxate 
nal  has  such  jurisdiction  only  "  as  is  conferred  by  law,"  it 
took  no  more,  even  in  the  absence  of  the  restrictive  term. 

The  case,  then,  stands  thus:  Hie  statute  of  1852  gave 
jurisdiction  of  felonies.  That  jurisdiction  remains.  The 
statute  of  1859  confers  jurisdiction  of  misdemeanors.  This 
does  not  conflict  or  interfere  with  the  jurisdiction  previously 
granted.  The  statutes  stand  together.  But,  even  suppose 
they  conflict,  or  that  one,  by  implication,  re})eals  the  other, 
fiuch  repeal  is  not  within  any  constitutional  prohibition,  and 
need  not  be  specially  embraced  in  the  title  of  the  act.  /fen- 
cer V.  The  State^  5  Ind.  41. 

6.  It  is  claimed  that  the  act  inflicts  no  penalty  for  selling 
on  Sunday^  and  that,  hence,  convictions  for  sales  upon  that 
day  are  unauthorized.  It  was  so  held  under  the  act  of  1853, 
Ind.  Dig,  §  170,  p.  379 ;  and  it  is  claimed  that  the  collocations 
of  the  sections  in  that  act  and  in  the  act  of  1859  are  alike,  as 
to  this  point,  and  the  language  of  both  similar.  That  it  is 
competent  for  the  Legislature,  should  it  deem  it  policy  thus 
to  act,  to  prohibit,  as  a  police  regulation,  under  penalties,  the 
sale  of  liquor  by  retail  on  Sunday^  as  well  as  upon  election 
and  other  public  days  on  which  increased  danger  of  drunk- 
enness and  rioting  and  public  disturbance  exists,  we  do  not 
doubt ;  but,  at  present,  if  it  be  true  that  the  acts  of  1853  and 
1859  are  alike,  such  sale  can  only  be  punished,  if  at  all,  under 
the  law  for  compelling  observance  of  the  Sabbath.  It  has 
been  held,  by  this  Court,  that  that  law  was  valid,  Ind.  Dig. 
758 ;  but  the  writer  of  this  opinion,  speaking  on  this  point 
for  himself  alone,  wishes  to  say  that  further  reflection  has 
led  him  to  doubt  the  power  of  the  Legislature  of  Indiana^ 
under  our  present  Constitution,  to  enact  such  a  statute. 

When  our  existing  government  was  created,  its  creators 
determined  that  there  were  some  matters  in  which  the  ma- 
jority should  not  control  the  minority;  that  there  were  some 
things  over  which  the  Legislature  should  not  have  authority ; 
that  in  some  things  the  people  should  not  be  within  the 
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Nor.  Term,  power  of  the  Legislature.  Such  is  our  organizatioii  of  gov- 
1860.  ernment — our  Constitution.  One  of  the  subjects  withdrawn 
Thomasson  by  that  Constitution,  in  the*  Bill  of  Sights,  from  legislative 
rp  Z'  interference,  is  that  of  religion ;  and  the  writer  has  no  hesi- 
tation in  saying,  highly  as  he  individually  values  the  Sabbath, 
that  if  the  Sunday  law  is  upon  the  statute  book  for  the  pro- 
tection or  enforcement  of  the  observance  of  that  day,  as  an 
institution  of  the  Christian  religion,  it  can  not  be  upheld ;  no 
more  than  could  a  law  forbidding  labor  on  Saturday^  the 
Jewish  Sabbath,  or  on  any  and  all  other  days  of  the  week, 
which  may  be,  in  fulfillment  of  a  requirement  of  a  creed,  set 
apart  for  religious  observance,  by  any  portion  of  our  citizens, 
whether  Christian,  Jewish,  Mahommedan,  or  Pagan.  It  is 
not,  of  course,  meant  here  to  trench  upon  the  laws  to  protect 
meetings  of  those  desiring  to  worship  from  disturbance,  on 
all  days.  Can  the  Sunday  law  be  maintained  as  a  mere 
police  regulation,  without  reference  to  an  institution  of  reli- 
gion ?  Could  the  Legislature  enact  a  law  that  no  man  should 
labor  on  New  Year's  day?  See  Lewis'  U.  S.  Crim.  Law, 
p.  421 ;  Hiller  v.  English^  4  Strobh.  L.  R.  486 ;  Ex  parte 
Newman^  9  Cal.  502 ;  The  City  of  Canton  v.  Ntet^  9  Ohio 
S.  R.  439 ;  and  Richardson  v.  Goddard^  23  How.  41.  The 
Legislature  enacts  a  law  that  no  man  shall  compel  his  chil- 
dren, apprentices,  and  employees  to  labor  more  than  ten 
hours  a  day,  and  it  may  be  well.  Such  a  law  may  be  a 
reasonable  regulation  of  labor,  to  protect  the  weak  from  the 
oppression  of  the  strong;  but  has  the  Legislature  ever  at- 
tempted to  enact  a  law,  that  the  £a.ther  or  employer  should 
not  himself  labor  more  than  ten  hours  a  day,  if  he  preferred 
to  do  so  ? 

So,  perhaps,  the  Legislature,  on  the  same  principle,  might 
enact  a  law  that  no  man  should  compel  those  under  him  to 
labor  more  than  six  days  in  a  week;  that  he  should  allow 
one-seventh  of  the  days  for  rest;  but  could  it  enact  that  no 
individual  should  labor  for  himself  but  six-sevenths  of  the 
days  ?  We  express  no  fixed  opinion  on  the  point  here,  as  the 
case  does  not  require  it.  Does  it  not  involve  the  patriarchal 
theory  of  government? 

We  are  satisfied,  by  a  comparison,  that  the  collocations  of 
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the  sectionB  in  the  two  acts  are  different;  and  that  that  of  the  Nov.  Term, 
sections  in  the  act  of  1869  was  intentionally  adopted  to  avoid      I860. 
the  particular  objection  which  was  held  valid  as  against  the  Thohasbon 
act  of  1863.    In  that  act,  there  was  a  prohibition  to  sell  ^j^  gxATB. 
without  license;  then  a  penalty  enacted  for  such  selling; 
then  an  exception  that  the  license  should  not  extend  to 
Sunday ;  thus  extending  the  prohibition  to  that  day.    The 
Court  held  that  the  penalty  applied  to  preceding  and  not 
subsequent  sections,  and  hence,  did  not  apply  to  sales  in 
violation  of  the  exception.    In  the  act  of  1869,  the  exception 
precedes  the  penal  section,  so  that  the  penalty,  in  extending 
to  all  preceding  sections,  applies  to  a  sale  on  Sunday^  to 
which  day  the  license  does  not  extend. 

7.  The  objection  is  made,  that  the  law  violates  those  pro- 
visions of  the  Constitution  requiring  uniformity  of  operation 
in  the  statutes,  and  that  they  shall  take  effect  only  by  authority 
of  the  Legislature  and  Executive.  Art.  1,  §  26,  and  Art.  4, 
§  22.  We  do  not  think  the  act  in  question  obnoxious  to  these 
objections.  Every  citizen  may  obtain  license.  See  Drapert 
V.  The  State^  supra;  Ec  parte  Dunn^  id.  122. 

8.  It  is  urged  that  the  act  embraces  more  than  one  sub- 
ject; that  it  embraces  provisions  of  civil  and  criminal  law. 
The  Indiana  Centred  Railway  v.  Potts^  7  Ind.  681,  is  cited. 
That  case,  in  its  reasoning,  rather  than  in  its  facts,  favors  the 
proposition  assumed  by  counsel.  But  while  we  are  still  of  the 
opinion  that  it  would  contribute  to  the  certainty,  simplicity, 
and  popular  knowledge  of  our  statutory  law,  and  accord  with 
a  purpose  of  the  Constitution,  could  the  reasoning  of  that 
case  be  conformed  to  in  legislation,  we  are  also  satisfied  that 
the  Courts  can  not  bring  our  legislation  to  such  a  test.  They 
can  only  ask,  does  the  title  of  the  act  which  may  be  brought 
in  question,  embrace  but  a  single  subject;  and  are  the  pro- 
visions of  the  act  upon  that  subject,  or  upon  matters  properly 
connected  with  it?  We  are  further  satisfied  we  can  not  say, 
simply  because  the  sections  found  in  the  act  may  be  some 
of  them  civil  and  some  of  them  penal  in  their  character, 
that  they  are  upon  two  subjects.  It  must  be  admitted,  that 
the  Legislature  may  seek  to  enforce  obedience  to  require- 
ments in  mere  civil  provisions  of  an  act,  by  adding  penal 
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Nov.  Term,  sections  to  the  act.     Conformiog  then  in  this,  to  dedsions 
1q60.      we  have  already  made  in  other  cases,  we  must  say  that  the 


EoBTiFXTBB  provisioDs  of  the  liquor  law  of  1859  are  embraced  by  the 

WiuaHT.  ^^^  ^^  ^^^  ^*'  ^^  *^^  properly  connected  with  its  subject 
matter. 

9.  It  is,  lastly,  insisted  that  the  law  is  an  unwarrantable 
interference  with  individual  right ;  but  we  think  it  falls  within 
legislative  powers  conceded  in  Beehe  v.  1^  State^  6  Ind.  501 ; 
in  The  Madison  and  Indianapolis  RaUroad  Co.  v.  White- 
neckj  8  Ind.  217 ;  and  in  Herman  v.  ITie  State^  8  Ind.  545. 

We  think  the  law  can  not  be  regarded  as  an  unreasonable 
regulation  of  the  liquor  traffic. 

Per  Curiam. — The  judgment  below  is  affirmed,  with  costB. 

Horace  Heffren^  for  appellant. 

H.  L.  McRea^  for  the  State. 


Thursday^ 
JaniMry  26. 


KoBTEPETEB  V.  Wbiqht  and  Others. 

APPEAL  from  the  Marion  Circuit  Court. 

Per  Curiam. — Suit  by  Wright  and  others  against  Korte- 
peter^  on  a  promissory  note.     Judgment  by  default. 

Two  points  are  made  for  the  reversal  of  the  judgment: 
Firsts  that  process  was  not  served  in  time ;  Second^  that  the 
judgment  was  for  too  much. 

The  process  was  served  on  the  15th  of  October^  1858,  and 
the  term  of  the  Court,  at  which  judgment  was  rendered,  com- 
menced on  the  25th  of  the  same  month.  This  was  in  time, 
as  has  been  repeatedly  decided.  Womack  v.  McAhren^  9 
Ind.  6 ;  Blair  v.  Manson^  id.  357. 

The  judgment  is  for  no  more  than  appeared  to  be  due  upon 
the  note. 

The  judgment  below  is  affirmed,  with  costs  and  10  per 

cent,  damages. 

R.  L.  Walpole  and  K.  Ferguson^  for  appellant. 

F^  Rand^  for  appellees. 
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Not.  Term, 
Bows  and  Another  v.  Tbupleton.  1860. 

APPEAL  from  the  Tijppecanoe  Common  Pleas.  v. 

Per  Curiam. — Suit  on  note.    Answer,  by  both  defendants :      ^^^b. 
first,  denial ;  second,  payment ;  third,  by  W.  T.  Rowe^  that  Thuraday, 
he  was  surety  only,  and  that  his  principal  had  folly  paid  the  «^«»«'«ry  24. 
note.    Beply  to  second  paragraph  in  denial:  there  was  no 
reply  to  the  third.     Trial,  and  judgment  for  the  plaintiff 
against  both.    No  motion  for  a  new  trial,  nor  exception  taken. 
The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

E.  A.  Oreerdee^  for  appellants. 

H.  W.  Chase  and «/".  A.  WiUtach^  for  appellees. 


*  *»»> 


Glascock  and  Another  v.  Navb. 

Suit  to  recover  personal  property.  The  defendants  answered  that  they 
had  taken  the  property  by  yirtue  of  certain  fee  bills  directed  to  one  of 
them,  as  sheriff  of  Fountain  county.    Beply  in  denial. 

Bdd^  that  the  writs  and  returns,  if  they  had  been  returned,  should  have 
been  given  in  evidence ;  and  if  they  had  not  been  returned,  proof  was 
necessary  to  show  that  the  property  was  taken  by  virtue  of  such  writs. 

APPEAL  from  the  Warren  Circuit  Court  j^^^^^iL 

Hanna,  J. — Nave  sued  Olascoch  and  Moore^  averring  that      ^^ 
without  leave,  and  wrongfully,  they  took  and  had  not  returned 
the  property  of  the  plaintiff^  viz.:  one  horse,  worth  fl75. 

Answer :  1.  Denial.  2.  That  Moore^  as  deputy  of  Ola^ 
cock^  who  was  sheriff  of  Foicntain  county,  by  virtue  of  two 
fee  bills,  copies  of  which  are  set  out,  levied  on  said  horse,  &c. 
8.  As  to  damages,  that  plaintiff,  through  an  agent,  purchased 
said  horse  at  said  sale,  &c. 

Demurrers  were  overruled  to  these  two  last  paragraphs. 
There  are  no  cross-errors  assigned. 
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Not.  Term,       The  plaintiff  replied  to  the  second  and  third  paragraphs: 

I860.      1.  Denial.    2.  That  he  resided  in  jFbuntain  county,  fifteen 

Glascock    miles  from  the  county  seat,  and  had  then  and  there  personal 

jj  ^'         property  worth  five  hundred  dollars,  and  real  estate  worth 

eight  or  ten  thousand ;  that  he  was  served  with  the  fee  bills 

in  the  eounly  seat,  and  offered,  if  the  officer  would  accompany 

him  to  his  residence,  to  give  him  up  property,  other  than  the 

horse  he  was  then  riding;  but  he  refused  to  do  so,  and  with  the 

intent  to  harass  and  oppress  plaintiff,  levied  upon,  and  took 

said  horse,  &c.    3.  In  addition  to  the  averments  in  the 

second,   that   defendants   combining,   &c.,   with   the   clerk 

of,  &c.,  caused  the  fee  bills  set  forth  in  said  answers  to 

be  issued  illegally  and  fraudulently,  with  intent  to  cheat  the 

plaintiff,  and  compel  him  to  pay  fees  for  which  he  was  not 

bound,  &c. 

Demurrers  were  overruled  to  the  second  and  third  para- 
graphs of  the  reply- 
Trial  by  the  Court ;  verdict  and  judgment  for  the  plaintiff, 
for  $125. 

Several  errors  are  assigned,  but  only  one  point  is  pre- 
sented in  the  brief  for  appellants ;  and  that  is,  that  the  Court 
erred  in  the  single  instruction  given  to  the  jury.  That  charge 
was  in  reference  to  the  official  duty  of  a  sheriff,  under  circum- 
stances similar  to  those  stated  in  the  pleadings. 

Whether  the  instruction  was  right  or  wrong  we  need  not 
inquire.  The  record  professes  to  contain  all  the  evidence. 
There  was  no  evidence  that  the  horse  wus  taken  from  plain- 
tifi;  by  defendantB,  as  officers,  nor  by  virtue  of  any  writ, 
Other  than  the  incidental  statements  of  the  witnesses  of  plain- 
v^  tiff,  in  detailing  the  manner  in  which  they  took  the  horse. 

The  witnesses  state  the  refusal  of  Nave  to  give  up  the  horse, 
or  pay  the  cost  bill,  as  they  term  it,  because  of  its  illegality 
in  some  undefined  particular.  The  answers  justifying,  &c., 
were  denied.  The  writs  and  returns,  if  they  had  been  re- 
turned, should  have  been  given  in  evidence;  if  they  had  not 
been  returned,  proof  was  necessary  to  show  that  the  horse  had 
been  taken  from  the  possession  of  the  plaintiff  by  virtue  of 
such  writs,  &c. 
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Per  Curiam, — ^The  judgment  is  affirmed,  with  3  per  cent.  Nov.  Term, 
damages  and  costs.  I06O. 

J.  Histinej  J.  E.  McDonald  and  A.  Z.  Roache^  for  appel-      Tabeb 

^^^^'  The  Cincin- 

R,  A,  Chandler y  for  appellee.  nati,  &c. 

Railway  Co. 


Taber  and  Another  v.  Tiib  Cincinnati,  Logansfobt  and 
Chicago  Railway  Company  and  Others. 

Complaint  to  foreclose  a  mortgage  executed  by  the  railway  company  to  a 
trustee,  to  secure  the  payment  of  certain  bonds.  The  mortgage  was  con- 
ditioned that  after  defiuilt  in  the  payment  of  the  principal,  or  of  any  in- 
terest on  said  bonds,  the  trustee  mi;^ht  lease  the  lands ;  or  at  his  option, 
he  might,  and  upon  request  of  the  holders  of  one-half  of  the  bonds  he 
should,  cause  the  lands  to  be  sold  at  public  auction.  The  charter  of  the 
company  contained  no  express  grant  of  power  to  acquire,  hold,  mortgage 
or  dispose  of  real  estate,  and  the  lands  included  in  this  mortgage  were  not 
such  as  were  needed  or  used  in  the  operation  of  the  road.  The  bonds 
were  issued  after  the  law  of  January  20, 1852,  (1  R.  S.,  ^  2,  p.  427,)  au- 
thorizing railroad  companies  to  receive  lands  in  payment  of  subscriptions 
of  stock,  went  into  effect. 

Held^  that  a  demand  of  the  interest  due  upon  the  bonds  by  the  holder 
thereof  at  the  place  where  they  were  payable,  was  sufficient,  without  any 
demand  by  the  trustee. 

nddy  also,  that  it  has  been  since  the  organization  of  the  State  government, 
and  still  is,  the  settled  policy  of  our  law  makers  to  discourage  the  accumu- 
lation of  real  estate  in  the  hands  of  corporations. 

Heldy  also,  that  the  railroad  company,  prior  to  the  taking  effect  of  the  law  of 
January  20,  1852,  had  no  power  primarily  to  acquire  title  to  lands,  other 
than  for  the  immediate  purpascs  of  the  road,  and  the  defendants  being  es- 
topped to  deny  that  the  company  did  acquire  title  to  the  lands,  it  must 
be  presumed  that  such  title  was  acquired  under  ^  2  of  that  act 

Eddf  also,  that  the  power  to  mortgage,  conferred  by  the  act  of  1851,  (Local 
Laws,  1851,  p.  43),  had  reference  only  to  such  lands  and  property  as  the 
company  could  lawfully  acquire,  and  could  not  therefore  have  included 
such  as  were  not  necessary  lo  the  purposes  of  the  road. 

Heldj  also,  that  the  question  as  to  what  is  a  reasonable  time  for  the  sale  of 
lands  taken  for  stock,  as  required  by  ^  2  of  the  act  of  1852,  aupra^  is  in 
each  case  more  a  question  of  fact  than  of  law. 
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Nov.  Tenn,   EUd,  also,  that  a  mortgage  creatiiig  a  lien  in  a  manner,  for  a  time,  amoon^ 

1860.  and  purpose,  not  inconsistent  with  such  statute,  may  be  valid,  as  tbe 

m  power  to  mortgage  is  not  inconsistent  with  the  duty  to  sell 

y  ffddf  also,  that  as  the'sale  of  the  lands  by  the  trustee  without  judicial  pro- 

The  Cinoin-.     ceedings,  as  provided  for  in  the  mortgage,  is  forbidden  by  statute,  it  was  his 

NATi,  &C.        duty  ^  fgasue  the  remedy  provided  by  law  for  the  foreclosure  of  mortgages. 

'  Edd,  also,  that  a  proper  construction  of  the  mortgage  authorized  a  foiedos- 

ure  for  a  &ilure  to  pay  interest,  though  the  principal  was  not  yet  doe. 

Thursday,         APPEAL  from  the  Cass  Circuit  Court 
January  24.       Hanna,  J. — ^The  company  executed  a  trust  mortgage,  to 
Taber,  August  1, 1854,  which,  so  far  as  it  affects  the  case  at 
bar,  is  as  follows : 

''  Whereas^  The  party  of  the  first  part,  in  the  lawful  exe^ 
cise  of  their  corporate  powers,  are  authorized  to  borrow  the 
sum  of  ten  thousand  dollars ;  and  whereas  they  (said  com- 
pany) are  now  about  to  borrow  the  sum  of  ten  thousand  dol- 
lars, to  expend  in  the  construction  of  their  railroad  from  the 
town  of  Richmond^  in  the  State  of  Indiana^  to  the  town  of 
Logansport^  in  the  said  State,  and,  to  this  end,  have  this  day 
issued  certain  bonds,  to  the  amount  of  ten  thousand  dollarB, 
namely:  Ten  thousand  dollars  in  bonds  of  one  thousand  dol- 
lars each,  and  numbered,  respectively,  from  number  one  ta 
number  ten,  inclusive;  all  of  said  bonds  payable  five  years 
after  their  date,  at  the  oflSce  of  the  Ohio  Life  Insurance  and 
Trust  Company^  in  the  city  of  N^ew  York;  and  all  of  said 
bonds  bearing  interest  at  the  rate  of  ten  per  cent,  per  annum, 
payable  semi-annually  at  the  said  office  of  the  Ohio  Lift 
Insurance  and  Trust  Company^  in  the  city  of  Neio  York 
on  the  first  day  of  each  February  and  August  ensuing  the 
date  hereof,  until  the  principal  shall  be  paid ;  each  of  said 
bonds  being  authenticated  by  a  certificate,  signed  by  the  said 
party  of  the  second  part,  and  containing  a  clause  permittiDg 
the  holder  thereof  to  exchange  the  same,  at  par,  for  shares 
of  stock  in  said  railway  company.  [Here  follows  the  descrip- 
tion of  the  land  and  town,  lots,  which  we  omit.]  To  have 
and  to  hold  said  premises,  and  every  part  thereof,  with  the 
appurtenances,  unto  the  said  party  of  the  second  part  and  his 
successor  and  successors  in  said  trust.  That  is  to  say,  in  case 
the  said  party  of  the  first  part  shall  &il  to  pay  the  principsl, 
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or  any  part  thereof,  or  any  interest  on  the  said  bonds,  at  any  Nov.  Tenu, 
time  when  the  same  may  become  due  and  payable,  according  I06O.  ' 
to  the  terms  thereof,  when  demanded ;  then,  after  sixty  days  Tabbr 
after  such  default,  in  case  such  principal  or  interest  shall  then  .j,^^  Cincih- 
remain  .unpaid,"  [Then  follows  a  stipulation  that  the  property  nati,  &a 
may  be  taken  possession  of  by  the  trustee,  and  leased  or  ^^^^^^  ^• 
rented  until  a  sum  sufficient,  after  paying  expenses,  is  realized 
to  pay,  &c.;]  "  or,  the  said  party  of  the  second  part,  or  his  suc- 
cessor or  successors  in  said  trust,  at  his  discretion,  may,  or, 
on  the  written  request  of  the  holders  of  at  least  one^half  of 
the  bonds  then  unpaid  and  unconverted  into  stock  shall,  cause 
the  said  premises,  or  so  much  thereof  as  shall  be  necessary 
to  pay  and  discharge  the  principal  and  interest  of  all  such  of 
said  bonds  as  may  then  be  unpaid  and  unconverted  into 
stock,  as  aforesaid,  to  be  sold  at  public  auction  in  the  town 
of  Logansport^  in  the  State  of  Indiana;  giving  at  least  thirty 
days  notice  of  the  time,  place  and  terms  of  sale,  and  of  the 
specific  property  to  be  sold,  by  publishing  tlie  same  in  two 
newspapers,  of  good  circulation,  in  the  State  of  Indiana;  and 
shall  execute  to  the  purchaser  or  purchasers  thereof  a  good 
and  sufficient  deed  of  conveyance  in  fee  simple  for  the  same, 
which  shall  be  a  bar  against  the  party  of  the  first  part,  their 
snccessors,  and  all  persons  claiming  uiider  them,  of  all  right 
and  interest  or  claim  in  and  to  said  premises,  or  any  part 
thereof;  and  said  trustee  shall,  after  deducting  from  the  pro- 
ceeds of  said  sale  the  costs  and  expenses  thereof,  and  of 
managing  such  property,  apply  so  much  of  the  proceeds  as 
msLj  be  necessary  to  the  payment  of  said  principal  and  inter- 
est dne  and  unpaid  on  said  bonds,  and  shall  retain  the  residue 
of  said  proceeds  of  sales  in  his  hands,  to  be  applied  to  the 
payment  of  any  interest  or  principal  afterward  to  become 
due  and  payable  on  any  of  said  bonds. 

"  And  it  is  hereby  expressly  agreed  and  understood,  that  the 
said  party  of  the  first  part  reserves  the  right  to  sell  any  por- 
tion of  the  property  herein  specified,  at  a  price  not  less  than 
the  sum  herein  named  as  the  appraised  value  thereof,  or  a 
proportionate  price  for  any  portion  of  any  of  the  said  several 
pieces  of  property.  And  whenever  said  party  of  the  first  part, 
having  made  such  sale,  shall  purchase  and  surrender  to  the 
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Nov.  Term,  said  party  of  the  second  part,  or  his  snccessor  or  eaccessors  in 

I860,      said  trust,  to  be  canceled,  an  amount  of  bonds  herein  speci- 

Tabeb      fied,  and  designed  to  be  secured  by  this  deed  of  trust,  equal  to 

The  Cincin-  ^^  appraised  value  of  any  portion  of  said  property  as  herein 

NATi,  &c.    specified ;  or  of  the  proportionate  part  of  the  aforesaid  yalne 

Railway  Co.  q£  ^j^y  ^f  g^^^  several  pieces  of  property,  then  the  said  party 

of  the  second  part,  or  his  successor  or  successors  in  said  trast, 

shall  execute  and  deliver  to  such  person  or  persons  as  the  said 

party  of  the  first  part  shall  designate,  a  deed  in  fee  simple  for 

such  portion  of  said  property. 

^'  It  is  further  understood  and  agreed,  that  until  default  shall 
be  made  by  the  party  of  the  first  part,  in  the  payment  of  the 
interest  on  said  bonds,  when  the  same  shall  become  due  and 
payable ;  or  of  the  principal,  when  the  same  shall  become  due; 
the  party  of  the  first  part  shall  retain  the  possession  of  said 
property,  and  use  and  enjoy  the  same,  and  apply  to  their  own 
use  and  benefit  all  rents  and  revenues  of  all  descriptions  aris 
ing  from  the  same." 

The  complaint,  as  finally  amended,  among  other  things, 
averred  that  the  bonds  were  sold  to  one  of  the  plaintiffi, 
Siifiey,  who  afterward  disposed  of  five  of  them  to  one 
Musselman^  who  is  made  a  defendant;  that  the  interest  on 
the  whole  of  them,  due  February  1,  and  August  1, 1855,  and 
February  1, 1856,  belonged  to,  and  was  the  property  of  said 
Haney^  who  had  presented  the  coupons  therefor  at  the  place 
where  payable,  and  demanded  payment,  which  was  not  made; 
that  none  of  the  bonds  had  been  converted,  and  none  of  the 
lands  sold  to  pay  the  same,  or  interest ;  that  said  lands  are 
mostly  wild  and  unproductive,  the  rents  of  which  were  inade- 
quate to  pay  the  interest  as  it  accrued ;  that  the  trustee 
had  not  taken  possession  of  them  nor  received  any  rents,  nor 
did  either  of  the  holdei-s  of  said  bonds,  &c.  ever  request  the 
trustee  to  enter  upon  and  take  possession  of  said  lands,  &c. 

There  was  a  demurrer  to  the  complaint  because  it  did 
not  state  fact*  sufficient,  cfec,  and  for  the  want  of  proper 
parties. 

The  demurrere  were  sustained.  It  is  presented  to  us  upon 
the  first  ground  of  demurrer  only.  Several  points  are  made, 
or  objections  taken,  to  this  complaint :  1.  That  there  is  no 
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allegation  that  the  trustee  demanded  the  interest  due.    2.  For  ^ot.  Terai, 
not  averring  that  none  of  the  bond  holders  had  requested  him      I06O. 
to  take  possession,  &c.    8.  The  company  had  no  power  to    ,  Tabeb 
mortgage  the  lands.      4.    That  this  was   not  the  proper  .^^^  ^cm- 
remedy,  &C.  KATI,  &C. 

As  to  the  first  point,  there  is  an  allegation  of  demand  by  '^^^^^  Co. 
Haney^  but  not  by  Taher^  at  the  place  of  payment.  A 
denoand  by  the  holder  was,  we  think,  sufScient.  When 
the  interest  fell  due,  Taher  had  no  authority  to  make  such 
demand,  nor  indeed  to  act,  until  default  made.  A  demand 
then,  dispensed  with  the  necessity  of  any  farther  demand. 
The  place  where  payable  was  the  proper  place  to.  make  a 
demand. 

As  to  the  second  point,  the  averment,  for  want  of  which 
objection  is  taken,  is,  in  point  of  fact,  contained  id  the  supple- 
mental complaint  filed. 

The  third  is  made  by  the  able  and  elaborate  arguments  of 
counsel  the  main  point  in  the  case.  It  is  conceded  by  the 
counsel  for  the  plaintifis,  that  a  corporation,  ^^  being  the  mere 
creature  of  law,  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly,  or  as 
incidental  to  its  very  existence."  As  an  incident,  it  is  coi^- 
tended  that  this  company  had  the  power  to  acquire,  hold,  and 
dispose  of  lands ;  and  that  the  power  to  acquire  included  the 
power  to  sell,  which  latter  included  the  right  to  mortgage  or 
lease,  &c. ;  that  the  first  section  of  the  original  charter  gave 
those  rights.    The  provision  is  as  follows : 

"And  by  that  name^said  company  may  contract  and  be 
contracted  with,  sue  and  be  sued,  and  do  all  other  things 
proper  and  usual  for  similar  companies  to  do ;  and  they  are 
hereby  invested  with  all  the  powers  and  privileges  in  any  wise 
necessary  or  expedient  to  carry  into  eflect  the  proper  business 
of  the  association." 

Neither  the  original  charter  nor  the  amendment  thereto 
contained  any  clause,  in  direct  terms,  conferring  the  right  to 
acquire,  hold,  mortgage  and  dispose  of  real  estate.  Local 
Laws,  1851,  p.  521;  id.  1851,  p.  43.  It  is  conceded  by 
counsel  for  the  defendants,  that  the  company  had  the  power 
to  acquire  such  real  estate  as  was  essential  to  the  operation 
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Nov.  Term,  of  the  road,  but  no  more.  The  description  of  the  real  estate, 
lo^Q'  contained  in  the  record,  negatives  the  idea  that  it  was  for 
Tabeb      that  purpose  alone.    These  acts,  especially  the  seventh  section 

Thb  Gikcin-  ^^  ^^**  ^^  1851,  authorized  the  company  to  borrow  money 
NATT,  &c.  and  issue  bonds  therefor;  and  to  secure  the  payment  thoreo^ 
Railway  Co.  ^  mortgage  the  road,  income  and  other  property  of  flie  com- 
pany. 

Before  the  bonds  in  suit  were  issued,  another  statute  took 
effect,  1  R.  S.,  p.  426,  by  which  railroad  companies,  which 
were  then,  or  might  thereafter  be  incorporated,  were  empow- 
ered to  receive  lands,  &c.,  in  subscription  of  stock.  The  second 
section  is  as  follows :  '^  It  may  be  lawful  for  said  corporations, 
by  the  consent  of  the  directors  of  the  same,  to  receive  the 
subscription  for  the  capital  stock  of  said  companies,  under 
such  regulations  and  restrictions  as  their  boards  of  directOTB 
may  prescribe,  any  lands,  town  lots,  real  estate,  or  other 
description  of  property  as  may  be  offered  for  that  purpose: 
Provided^  however^  that  the  same  shaU  be  sold,  except  80 
much  as  may  be  necessary  for  the  use  of  said  road,  or  for  the 
purposes  aforesaid,  within  a  reasonable  time,  and  the  pro- 
ceeds applied  for  the  construction  of  said  roads  or  their 
appurtenances." 

It  is  assumed  in  argument  by  defendant's  counsel,  although 
the  record  does  not  show  it,  that  the  lands  mortgaged  were 
acquired  in  payment  for  stock. 

We  believe  we  may  safely  assume  that  it  is  historically 
true  of  the  legislation  of  Indiana^  from  the  time  a  State  gov- 
ernment was  founded,  in  1816,  until  the  passage  of  this 
statute,  that  it  was  the  evident  policy  of  our  law  makers  to 
discourage,  and,  as  far  as  consistent  with  public  policy,  pro- 
hibit the  concentration  and  accumulation  of  real  estate  in  the 
hands  of  corporations.  We  do  not  see  any  thing  in  this 
statute,  or  in  cotemporaneous  or  subsequent  legislatioQ} 
which  properly  falls  within  our  notice,  that  shows  an  inten- 
tion to  permanently  change  that  policy.  It  is  true,  the 
statute  gives  corporations  the  power,  perhaps,  to  an  ill- 
advised  extent,  to  acquire  title  to  lands,  and  is  that  &r  a 
departure  from  the,  theretofore,  general  policy ;  but  the  after 
part  of  the  same  section  is  manif^tly  an  adherence  to  that 
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line  of  policy,  by  requiring  an  early  sale  of  the  same,  that  is,  Nov.  Term, 
in  a  reasonable  time.  ^Q^O. 

We  do  not  think  the  company,  until  the  statute  of  1852       Tabee 
was  in  force,  had  the  power,  primarily,  to  acquire  title  to  the  ^^  Cincin- 
lands  described;  nor  to  any  lands,  other  than  for  the  immedi-    nati,  &c. 
ate  purposes  of  the  road.    We  suppose  the  defendants  all  ^^^^J  ^• 
stand  in  such  condition  that  they  are  estopped  to  deny  that 
the  company  did  acquire  title ;  it  must,  then,  have  been  under 
the  law  of  1852. 

The  power  to  mortgage,  spoken  of  in  the  act  of  1851  could 
have  had  reference  only  to  such  lands  and  property  as  the 
company  could  lawfully  acquire,  and  could  not,  therefore, 
have  included  such  as  was  not  necessary  to  the  purposes  of 
tbe  road. 

It  is  contended  that  the  proviso  to  the  section  quoted,  of 
the  act  of  1852,  in  effect  prohibits  the  mortgage  of  lands:  that 
the  right  to  mortgage  can  not  stand  in  connection  with  the 
positive  requisition  to  sell  at  an  early  day. 

Perhaps  the  question  of  reasonable  time  is,  in  each  case, 
more  a  question  of  &ct  than  of  law :  the  statute  itself  does 
not  define  the  term;  nevertheless,  cotemporaneous  legisla- 
tion may  furnish  some  light  upon  the  subject  The  same 
rules,  so  far  as  applicable,  should  control  the  action  of  com- 
panies, whether  organized  under  special  charters  or  under 
the  general  law.  By  that  general  law,  1  B.  S.,  p.  420,  the  con- 
struction of  a  road  must  be  commenced  within  three  years 
after  the  formation,  &c.  of  the  company,  and  finished  and 
put  in  operation  in  ten  years.  We  do  not  decide  that  a  cor- 
poration can  not  mortgage  its  property  for  a  term  of  years 
longer  than  that  so  mentioned  in  the  statute ;  but  that,  in  this 
case,  the  power  certainly  existed,  for  the  reason  that  it  falls 
within  that  time. 

The  record  does  not  inform  us  when  title  to  the  lands  was 
acquired.  They  were  mortgaged  for  five  years.  Whether 
the  company  would,  under  this  statute,  have  the  right  to 
voluntarily  tie  up  and  encumber  its  lands,  to  such  an  extent, 
or  in  such  manner,  as  to  prevent  the  sale  of  them  within  the 
reasonable  time,  and  for  the  purpose,  mentioned  in  that 
statute,  is  a  question  we  are  not  now  called  upon  to  decide. 
Vol.  XV.— 80 
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Nov.  Tenn,  What  we  do  decide  is,  that  a  mortgage  creating  a  lien,  in 

I860,      a  manner,  for  a  time,  amount,  and  purpose,  not  inconsistent 

Tabkr      with  such  statute,  it  seems  to  us,  may  be  valid.    This  power 

^      p  to  moi*tgage  is  not,  in  our  opinion,  inconsistent  with  the  duty 

NATi,  &cf    to  sell.    Even  if  true  that  it  must  be  exercised  with  a  view 

Railway  Co.  ^  ^j^j^^.  duty,  it  would  only  show  that  the  property  should  not 

thereby  be  placed  in  such  condition  as  to  put  it  out  of  the 

power  of  the  company  to  comply  with  the  terms  of  tiie 

statute,  and  fairly  and  honestly  discharge  the  duty  thereby 

ienjoined. 

As  to  the  mode  in  which  the  action  of  the  company,  in 
exercising  the  powers  conferred,  should  be  questioned, 
whether  in  the  manner  here  attempted,  or  by  direct  proceed- 
ings in  the  name  of  the  State,  we  need  not  pause  to  inquire, 
for  the  reason  that  the  conclusion  we  have  arrived  at  maikes 
it  unnecessary  to  do  so.  That  conclusion,  upon  the  point  under 
consideration,  is,  that  if  the  defense  could  not  be  here  set  up, 
the  demurrer  should  have  been  overruled  4  if  it  could  be  set 
up,  still  it  should  have  been  overruled,  because  we  are  not 
enabled  to  say,  in  view  of  the  statutes  referred  to,  and  bxm. 
any  thing  appearing  upon  the  record,  that  the  execution  of 
^  the  mortgage  in  question  was  an  undue  exercise  of  the  power 

confen'ed. 

As  to  the  form  of  the  remedy,  it  is  insisted  that  the  course 
indicated  in  the  mortgage  should  have  been  pursued,  and  a 
resort  to  the  Courts  was  therefore  unnecessary. 

We  do  not  agree  with  this  proposition.  The  statute  forbids 
that  mode  of  sale  by  a  mortgagee.  2  K.  S.,  §  3,  p.  239. 
Although  Taher  was  a  trustee,  yet  he  was  also  a  mortgagee, 
and  it  was  his  duty  to  pursue  the  remedy,  governing  him  as 
such,  provided  by  the  statute;  especially  as  there  was  no 
statute  prescribing  his  duty  as  trustee,  which,  under  the  cir- 
cumstances, conflicted  therewith. 

It  is  also  argued,  with  some  show  of  earnestness,  that  no 
proceedings  could  be  taken,  except^  take  possession  of,  and 
lease  the  lands,  until  some  portion  of  the  princip^  should  fall 
due.  This  is  not  the  coiTect  construction  of  the  contract 
The  principal  all  falls  due  at  the  sanie  time;  installments  of 
interest  at  different  times.   When  a  part  falls  due,  proceedings 
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were  authorized ;  and  if  the  lands  sold  thereunder  should  Nov.  Term, 
bring  more  than  enough  to  pay  the  sums  due,  the  balance      1860. 
was  to  be  retained  to  apply  upon  principal  or  interest  after-      Tabeh 
ward  to  become  due.    If  proceedings  could  not  be  instituted  ^     p- 
•  until  the  principal  was  due,  it  would  be  all  due ;  and  there-    nati,  &c. 
fore,  as  to  the  principal,  this  latter  clause  would  be  a  nullity.  Railway  Co. 

Again,  the  trustee  could  not,  without  a  request,  &c.,  take 
possession  to  lease.  That  request,  it  is  averred,  was  not 
made.  Upon  a  failure  to  pay,  it  might  have  been  discretion- 
ary with  him  to  take  steps  to  sell,  until  a  contingency  should 
axise  which  would  then  make  it  his  duty  to  do  so. 

Per  Curiam,  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

D.  D.  Pratt^  for  appellanta. 

R.  M.  Corwiney  W.  Z.  Stewart^  G.  B.  Smith  and  H.  P. 
Piddle^  for  appellees. 

(1.)  By  counsel  for  appellant:  The  instrument  was,  in  legal  effect^  a 
mortgage,  and  it  was  competent  for  the  company  to  make  it  25  Barb.  284 ; 
id.  484 ;  1  Selden,  547 ;  id,  557. 

The  trustee  could  not  lawfully  employ  the  power  conferred  on  him,  by  a 
sale  of  the  lands  for  the  non-payment  of  the  principal  or  interest.  2  R.  S., 
$  3,  p.  239 ;  id.  §§  631,  633,  637,  p.  176 ;  Wheeler  v.  HaH,  7  Ind.  684. 

If  the  trustee  might  lawfully  sell  under  the  power,  the  remedy  was  not 
an  exclusive  one.  1  Billiard  on  Mort,  p.  118,  note  a,  128 ;  2  id,  83 ;  7 
Ala.  R.  823 ;  21  id,  573 ;  3  Keman,  205. 

By  the  common  law,  a  corporation  authorized  to  dispose  of  its  property, 
may  lease,  grant  in  fee,  in  tail,  or  for  term  of  life,  or  mortgage,  and  thou^ 
insolvent,  assign  its  property  in  trust  for  the  payment  of  the  debts.  Reyn- 
Ma  V.  Comm'e  Stark  Co.,  5  Ha.ii.  (0.  Reports),  205 ;  Co.  lit  44  a  800, 
310;  1  Kyd  on  Corp.  108  to  116 ;  Jackson  v.  Brown,  5  Wend.  594;  Ang. 
&  Ames  on  Corp.,  §§  191,  271;  2  Kent,  313,  note  a;  Sherry  v.  Demit  8 
Blackf.  554 ;  3  McLean  R.  393. 

(2.)  By  counsel  for  appellees :  It  is  against  the  policy  of  the  State  to 
allow  railroad  companies  to  deal  in  lands,  and  become  large  landholders. 
Grants  like  these  confer  no  powers  by  implication.  NewhaJl  v.  Qalena  Bail' 
road  Co.,  14  111.  273 ;  Cleveland,  4»c.  Bailroad  Co.  v.  City  of  Erie,  27  Penn. 
St  R.  380 ;  CommonweaUh  v.  ISrie  and  N.  K  Baihvad,  id.  339 ;  9  Howard, 
(N.  S.)  172. 


468  CASES  IN  THE  SUPREME  COURT 


Nov.  Tenn, 

1860. 

Galletlet 


Galletley  v.  Williams  and  Others. 


Williams.       APPEAL  from  the  Greene  Circuit  Court. 

Pekkins,  J. — Oalletley  sold  land  to  Williams^  in  1851, 
January^i^  and  conveyed  it  by  an  absolute  deed.  Oalletley  claims  that 
there  was  an  agreement  by  parol,  made  at  the  same  time, 
that  he  might  repurchase  the  land,  without  any  time  being 
fixed — thus  meaning,  within  a  reasonable  time — by  repaying 
the  purchase  money. 

Without  ever  having  offered  to  repay  the  money,  or  de- 
manding a  reconveyance  of  the  land,  he  commenced  this 
suit,  in  1857,  praying  the  privilege  of  redeeming  it.  The 
land  had  passed  to  third  persons ;  so  far  as  it  appears,  inno- 
cent purchasers.  The  case  is  here  upon  the  evidence ;  though 
the  bill  of  exceptions,  not  having  been  filed  in  time,  is  not 
legitimately  before  us. 

One  witness,  Roicseau^  with  doubt,  hesitancy,  and  want  of 
precision,  favors  the  plaintiff's  case;  another,  Williams^ 
pointedly  disproves  it;  another,  Gavins^  supports  Williams^ 
and  a  few  others  do  neither  side  any  good.  The  case  is  not 
made  out  for  the  plaintiff.  Bashor  v.  Cady^  2  Ind.  582,  and 
Cunningham  v.  Banta^  id.  604. 

Since  the  foregoing  was  written,  an  additional  brief  has 
been  filed,  claiming  that  the  Court  below  erred  in  not  grant- 
ing the  new  trial  asked  for  on  written  reasons  filed ;  because, 
though  the  party  was  not  entitled  to  a  new  trial  on  the 
grounds  upon  which  he  asked  for  it,  yet  he  was  upon  one  on 
which  he  did  not  ask  it. 

It  is  asserted  that  this  was  a  suit  to  recover  the  possession 
of  real  estate,  or  to  quiet  the  title  thereto,  and  that,  therefore, 
the  party  was  entitled  to  a  new  trial,  upon  payment  of  costs, 
at  any  time  within  a  year,  as  a  matter  of  right.  If  the  coun- 
sel is  right,  in  these  positions,  the  party  had  nothing  to  do  but 
to  go  and  pay  the  costs  within  the  prescribed  time,  and  then 
claim  his  new  trial.  He  need  not  have  troubled  the  Court 
with  any  previous  prayer  for  it.  But  we  do  not  very  well 
see  why  the  Court  was  bound  to  give  him  a  new  trial  on 
grounds  upon  which  it  was  not  desired,  nor  how  the  Court 
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could  have  allowed  it  to  him,  on  the  ground  claimed  by  coun-  Nov.  Tenn, 

Bel,  without  he  first  paid  the  costs.  Iq^Q. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs.  Maoy 

E.  Dumont  and  James  Hughes^  for  appellant.  Ooms. 
TT.  M.  Franklin^  J.  E.  McDonald  and  A.  Z.  Roaohe^ 
for  appellees. 


•  ••  I 


Maoy  v.  Combs.  ^\    Jg 

If  all  persons  interested  as  plaintiff  should  not  be  joined  as  such,  and  that 
fact  should  be  developed  upon  the  trial,  it  would  perhaps  be  available  as 
a  bar  to  the  action,  or  it  might  be  taken  advantage  of  bj  plea  in  abate- 
ment 

Whether  the  existence  of  certain  facts  shall  constitute  a  partnership,  often 
depends  upon  the  intention  of  the  parties  interested,  as  between  them- 
selves, and  evidence  of  such  intention  or  understanding  may  be  neces- 
sary, where  any  doubt  exists,  in  order  to  ascertain  the  rule  that  should 
apply  as  to  third  persons. 

A  party  who  is  not  to  receive  a  part  of  the  profits  m  specie^  but  a  sum  of 
money  calculated  in  proportion  to  a  given  quantity  of  the  profits,  is  not 
held  as  a  partner,  even  as  to  third  persons,  unless  he  has  been  guilty  of 
fraud  or  held  himself  out  as  a  partner. 

Proof  of  the  common  reputation  and  understanding  as  to  who  were  the 
proprietors  of  a  certain  tin-shop,  is  not  admissible  as  evidence  to  estab- 
lish a  partnership. 

APPEAL  from  the  Morgan  Common  Pleas.  Thursday, 

Haxna,  J. — Combs  sued  Macy^  before  a  justice  of  the  ''^^^'^  ^^ 
peace,  for  certain  articles  purchased  at  a  stove  and  tin-shop. 
Ma^y  answered  that  one  Carlisle  was  a  partner  when,  &c.j 
in  the  profits  and  losses  of  said  shop. 

There  were  several  trials,  with  divers  results.  The  defend- 
ant eventually  appealed  to  the  Common  Pleas  Court,  where 
there  was  b  trial,  finding  for  plaintiff,  and  judgment.  Several 
points  are  here  made :  First^  upon  the  ruling  of  the  Court 
in  striking  out  the  answer  of  the  defendant ;  second^  in  refti- 
Bipg  to  dismiss  the  action ;  thirds  upon  rulings  in  reference  to 
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Nov.  Term,  the  introdnction  of  evidence;  fourth^  in  refusing  a  new 
I860,      trial. 


Mact  As  to  the  first  point,  the  appellant  relies  upon  2  R.  8.,  §  31, 

CoiBs.  P-  ^^^-  ^^s  s^^*^  ^^^^'  perhaps,  require  all  persons 
interested,  &c.,  to  be  joined  as  defendants ;  and,  if  not,  then  a 
plea  in  abatement  might  be  available;  but,  if  all  persons 
interested  as  plaintiffi  should  not  be  joined  as  such,  and  the 
fact  should  be  developed  upon  the  trial,  it  would  perhaps  be 
available  as  a  bar  to  the  action ;  or  it  might  be  taken  advan- 
tage of  by  plea  in  abatement. 

The  second  objection  is  not  well  taken.  It  is  urged  that 
the  justice  had  dismissed  the  suit,  in  pursuance  of  a  verdict 
of  a  jury  dii*ecting  the  action  to  be  dismissed.  The  record 
shows  that  a  new  trial  was  granted  upon  motion,  &c.  That 
the  parties  appeared,  &c. 

The  third  point  involves  a  ruling  upon  the  exclusion,  and 
also  upon  the  reception,  of  evidence.  That  excluded,  was  evi- 
idence  tending  to  show  the  general  reputation,  in  the  village 
where  they  resided  and  did  business,  in  reference  to  a  part 
nership  between  the  plaintiff  and  Carlisle^  in  the  stove  and 
tin  business. 

That  received,  was  that  part  of  the  evidence  of  Carlisle  in 
which  he  stated  that  they  were  not  in  partnership.  His  whole 
evidence  was,  in  substance,  that  at  the  time  the  articles  were 
purchased,  for  which  suit  was  pending,  he  was  in  the  employ 
of  the  plaintiff  in  the  stove  and  tin  business,  and  sold  to  the 
defendant  said  articles,  &c.  That  by  the  terms  of  their 
agreement,  Combs  was  to  furnish  all  the  stock,  pay  the  shop 
rent  and  the  hands  that  worked  in  the  shop ;  and  witness  was  to 
attend  to  running  a  peddling  wagon  to  sell  the  ware,  &c.,  and 
attend  about  the  shop  when  at  home ;  and  after  paying  for  all 
goods  and  stock  bought,  and  all  shop  liabilities  and  expenses, 
he  was  to  have  one  half  of  the  net  profits  of  the  business,  to 
pay  him  for  his  services ;  that  he  had  no  interest  in  the  suit, 
because  he  looked  to  plaintiff  and  not  to  persons  trading  with 
plaintiff  for  his  pay ;  that  by  the  arrangement  between  witness 
and  plaintiff,  he  was  not  to  be  a  partner,  &c. 

The  evidence  of  several  other  witnesses  was  substantially 
the  same,  based  upon  information  derived  from  CwrUslc* 
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We  think  there  was  no  error  in  receiving  the  evidence,  as 
to  the  understanding  between  Comhs  and  Carlisle^  regarding 
the  position  they  occupied  toward  each  other;  for,  whether 
the  existence  of  certain  facts  shall  constitute  a  partnership, 
often  depends  upon  the  intention  of  the  parties  interested,  as 
between  themselves.  Loomis  v.  Mar%haLl^  12  Oonn.  R,  69 ; 
Story  on  Part.  §  48,  p.  76.  It  may,  perhaps,  also  be  neces- 
sary, where  any  doubt  exists,  to  inquire  into  the  intent  and 
understanding  of  the  parties  themselves,  to  ascertain  the  rule 
that  should  apply  as  to  third  persons.  Id.  §  49,  p.  78 ;  3  Kent's 
Com.  Lect  43. 

That  the  parties  to  the  agreement  did  not  intend,  as  be- 
tween themselves,  to  form  a  partnership,  is  clear ;  but  there 
is  much  confusion,  and  not  a  little  conflict,  in  the  authorities, 
as  to  T^hether  the  facts,  here  detailed,  should  constitute  them, 
in  the  eye  of  the  law,  partners,  as  to  third  persons ;  although 
they  did  not  so  intend.  The  agreement  has  apparently  one 
of  the  marked  characteristics  which  usually  enter  into  a  part- 
nership, in,  and  including  the  division  of,  profits ;  namely,  a 
share  or  interest  in  the  profits.  Story,  id,  p.  22;  id.  91. 
Waugh  V,  Carver^  2  H.  Blks.  235.  But  this  must  be  a.com- 
munity  of  interest  in  the  profits,  and  must  be  mutual,  id.^ 
and  CoHyer  on  Part.,  B.  1,  p.  11 ;  and  by  this  mutuality  is 
meant  that  each  party  has  a  specific  interest  as  a  principal. 
Id.  14, 15 ;  Collyer  on  Part  8-11.  It  appears  also  to  be  settled 
by  weight  of  authority,  that,  even  as  to  third  persons,  each 
party  must  have  an  interest  in  the  profits,  as  profits,  and  not 
a  stipulated  proportion  of  the  profits  as  a  compensation  for 
his  labor.  See  the  decisions  sustaining  this,  collected  in 
Zoomis  V.  Marshall^  12  Conn.  69 ;  and  to  the  reverse,  17  Ves. 
404.  Unless  in  cases  of  fraud,  or  where  the  parties — Story 
7&,  id.  86— or,  at  least,  the  one  sought  to  be  charged,  have 
held  themselves  out  as  partners  to  third  persons.  In  other 
words,  if  the  party  is  not  to  receive  a  part  of  the  profits 
in  specie^  but  a  sum  of  money  calculated  in  proportion  to 
a  given  quantity  of  the  profits,  then,  even  as  to  third  per- 
sons, he  would  not  be  a  partner,  but  an  agent  or  servant. 
1  Smith's  L.  Ca.  p.  980,  n.  to  Wai^gh  v.  Carver ;  Denny 
y.  Cabot^  6  Metcalf,  92 ;   Turner  v.  Bissel,  14  Pick.  192 ; 
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Nov.  Term,  Clement  v.  Hadlock^  13  N.  H.  185 ;  Champion  v.  Bo9ir 
I860,  wick^  18  Wend.  175 ;  id,  70 ;  Normcnt  v. Hull^  1  Humphreys, 
320 ;  Bull  V.  Shuherth,  2  Maryl.  38 ;  Muzzy  v.  Whitney^  10 
Johns,  226 ;  Burchle  y.  Eckart^  1  Denio,  337 ;  Heimstreet  v. 
Rowland^  5  Denio,  68 ;  Bowyer  v.  Anderson^  2  Leigh,  650 ; 
Shropshire  v.  Shepherd^  3  Al.  733  ;  6  irf.  215. 

In  the  case  at  bar,  there  is  nothing  showing  that  Combs 
and  Carlisle  held  themselves  out  as  partners.  The  business 
was  conducted  in  the  name  of  Comhs.  By  no  act  of  either 
party,  is  it  shown  that  they  held  themselves  out  to  the  public 
as  partners.  No  statement  to  that  effect,  by  Combs ^  is  shown ; 
and  such  statements  of  Carlisle  as  were  proved,  were,  except 
In  one  instance,  in  substance  the  same  as  he  detailed  in  evi- 
dence. The  evidence  shows  that  Carlisle  was  to  have  one- 
half  the  net  profits,  and,  as  a  consequepce,  was,  in  the  calcu- 
lation of  such  profits,  to  bear  one  half  the  losses,  so  long  as 
they  did  not  exceed  the  profits.  If  the  evidence  had  stopped 
there,  we  can  not  see  but  that  they  would  have  been  part- 
ners ;  but  it  further  shows  that,  by  an  express  understanding 
between  them,  they  were  not  to  be  partners,  and  that  Car- 
lisle looked  to  Corahs^  and  not  to  pei'sons  who  might  pur- 
chase, &c.,  for  his  pay. 

It  would  thus  appear,  that  although  he  was  to  have  a  sum 
equivalent  to  one  half  the  net  profits,  yet  it  was  not  to  be 
paid  out  of  the  profits  nor  to  be  a  charge  upon  the  same. 
For  these  reasons  we  think  there  was  no  partnership,  and, 
as  to  that  point,  the  motion  for  a  new  trial  was  correctly 
overruled. 

On  the  question  of  the  evidence  offered  and  rejected,  it 
was  not  proposed  to  prove  that  the  parties  had  in  any  manner 
held  themselves  out  as  partners ;  but  "  what  the  conmion  repu- 
tation and  understanding  as  to  who  were  the  proprietors  of 
the  shop  was,  among  the  business  men,  and  others  who  col- 
lected about  and  dealt  at  said  shop,  and  with  whom  the  parties 
associated  familiarly."  We  do  not  believe  the  evidence  was 
competent  for  the  purpose  for  which  it  was  offered.  2  Gr. 
Ev.,  §  483.  Under  the  facts  and  circumstances  of  this  case 
we  can  not  disturb  the  judgment. 
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• 

Per  Curiam, — ^The  judgment  is  afBrmed,  with  6  per  cent.  Nov.  Term, 

damages  and  costs.  1860. 

W.  R.  Harrison^  A.  D.  Matthews^  J.  W.  Gordon  and    Thompson 

J.  A.  Beal,  for  appellants.  ^^  ^^^ 

W.  V.  Burns,  for  appellee. 


Thompson  v.  The  State,  on  the  relation  of  Beane. 

Prosecution  for  bastardy.  On  the  cross  examination  of  the  relator,  she  was 
asked  whether  she  had  not,  at  a  giyen  time  and  place,  and  in  the  presence 
of  certain  persons,  stated,  in  answer  to  an  inquiry  of  her  mother,  that  she 
did  not  know  who  was  the  father  of  her  child,  and  that  no  man  had  ever 
had  sexual  intercourse  with  her  to  her  knowledge :  to  which  she  answered, 
that  she  had  not  said  so.  The  defendant  then  produced  the  persons  in 
whose  presence  the  alleged  statement  was  made,  and  inquired  of  them 
what  they  had  heard  the  rekitor  say,  at  the  time  and  place  mentioned,  in 
answer  to  the  inquiry  of  her  mother  as  to  the  paternity  of  her  child ;  but 
the  Court  excluded  the  testimony.  The  question  was  then  put  to  the 
witnesses  in  the  same  form  in  which  it  had  been  put  to  the  relator ;  but 
this  was  also  excluded. 

ffeldj  that  the  evidence  should  have  been  admitted. 

APPEAL  from  the  Elkhart  Circuit  Conrt.  TAwrarfay, 

HannAj  J. — ^This  was  a  proceeding  under  the  bastardy  act.   *'*'*'^ 
Two  errors  are  assigned:  1.  In  excluding  evidence;  and, 
2.  In  overruling  a  motion  for  a  new  trial.    The  evidence  is 
in  the  record. 

This  question  was  asked  the  relator:  "State  whether  or  not 
on  the  13th  of  December  last,  at  the  house  of  Marie  B. 
Thompson^  in  this  county,  after  your  child  was  bom,  you  did 
not  say,  in  the  pi*esence  of  Dr.  Wm,  C.  Matohett  and  Mrs. 
Col.  Jaokson^  in  reply  to  an  inquiry  of  your  mother  as  to  the 
paternity  of  your  child,  that  you  did  not  know  who  was  your 
child's  father;  that  no  man  had  ever  had  sexual  connection 
with  you  to  your  knowledge;"  to  which  she  answered:  "No 
such  conversation  took  place,  I  am  positive." 
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Nov.  Tenn,  Matchett  and  Mrs.  Jdckson  were  afterward  prodnced,  and 
1860.  the  defendant  offered  to  prove  by  them  the  statement,  if  any 
Thb  State  was  made,  of  the  relator,  at  the  time  and  place,  and  under 
jj^'  the  circumstances  mentioned  in  the  interrogatory. 

Upon  objection,  the  evidence  was  excluded.  The  question 
was  then  propounded  to  each  of  them  in  the  form  it  had  been 
to  the  witness,  and  they  were  asked  to  state  what  her  answer 
was  to  it.  Objection  was  made  and  their  evidence  excluded. 
Was  the  ruling  correct? 

The  evidence  should  have  been  admitted.  It  is  true,  the 
time,  being  immediately  after  the  birth  of  the  child,  might 
tend  to  show  that  any  conversation  had  would  not  be  so  cer- 
tainly recollected  by  the  relator,  yet  this  was  a  circumstance 
for  the  jury  to  consider.  Evidence  had  been  given  tending 
to  show  her  general  character  for  want  of  veracity.  Without 
her  testimony  the  charge  was  not  supported.  What  effect 
this  additional  evidence  would  have  had  with  the  jurytwe 
can  not  say.  We  can  not  determine,  therefore,  that  this  error 
ought  not  to  reverse  the  judgment 

Upon  the  second  error  assigned,  we  could  not  reverse  the 
judgment ;  because  the  evidence,  if  true,  strongly  tends  to 
sustain  the  verdict.  The  fact  that  the  relator  and  defendant 
had  been  reared  in  the  same  &mily  from  early  childhood,  his 
father  being  the  husband  of  her  mother,  can  not  out-weigh, 
if  it  should  have  any  weight  at  all,  her  positive  testimony 
that  he  was  the  &ther  of  the  bastard. 

Per  Curiam.  —  The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

J.  H.  Baker  and  J.  A.  Lieion^  for  appellant. 


<      •! 


The  State  v.  Hope. 


Indictment  under  ^  38  of  the  Crimes'  Act»  for  unlawfully  and  felonionsij 
keeping  and  maintaining,  for  the  purpose  of  thereby  gaining  money  vA 
articles  of  value,  a  gaming  apparatus,  known  as  a  billiard  table,  and 
Bufifering  and  procuring  a  certain  person  to  play  the  game  of  billiards 
thereon,  receiying  money  therefor,  &c. 
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Eddf  that  as  the  keeping  of  a  billiard  table,  for  the  purpose  of  wagering  Not.  Term, 

any  article  of  value  thereon,  is  specially  prohibited  by  }  74  of  the  act  I860. 
defining  misdemeanors,  it  must  be  held  that  such  tables  are  not  within 


the  meaning  of  §  38  of  the  Crimes'  Act  ^°*^  ^^^^* 

Hops. 
APPEAL  from  the  Wayne  Circuit  Court. 

Hanna,  J. — Hope  was  indicted  for  "unlawfcilly  and  feloni-  January  26. 
ously  keeping  and  maintaining,  for  the  purpose  of  thereby 
gaining  money  and  articles  of  value,  certain  gaming  appa- 
ratus, known  as  billiard  tables;  and  that  the  said  James 
Hope  did  then,  &c.,  suflfer,  allow,  and  procure  Thomas 
Tickers^  &c.,  to  play  the  game  of  *  billiards'  on  the  tables 
BO  kept,  &c.,  then  and  there  receiving  money,  to  wit,  the  sum 
of  twenty-five  cents  per  game,  from  the  persons  so  playing  as 
aforesaid,  as  a  compensation  for  the  use  of  said  gaming  appa- 
ratus, and  for  the  privilege  of  playing  the  game  aforesaid 
thereon,  contrary,"  &c. 

There  was  a  motion  to  quash  overruled;  a  trial;  and  a 
failure  of  the  jury  to  agree.  Tliey  were,  while  at  their 
dinner  at  a  hotel,  by  the  consent  of  the  prosecuting  attorney 
and  the  defendant,  discharged  by  the  judge,  who  was  present, 
and  the  defendant  recognized.  Afterward,  a  motion  to  dis- 
charge the  defendant  from  custody,  on  the  ground  that  he 
had  once  been  in  jeopardy,  was  overruled. 

These  rulings  and  orders  are  made  the  subject  of  a  cross- 
assignment  of  errore. 

The  indictment  was  afterward  quashed,  which  ruling  of 
the  Court  is  now  assigned  as  error  by  the  State. 

We  will  first  examine  the  question  made  by  the  appellant 

The  statute  upon  which  the  indictment  is  founded,  is  as 
follows: 

''Sbc.  38.  Any  person  who  shall  be  the  keeper  of  any 
gaming  apparatus,  for  the  pui*pose  of  winning  or  gaining 
any  article  of  value,  #  *  *  shall  be  deemed  a  profes- 
sional gambler,  and  upon  conviction,"  &c.  2  R.  S.,  §  38, 
p.  417. 

The  case  of  Blanton  v.  The  State^  5  Blackf.  560,  is  cited 
by  the  appellant.  That  decision  was  made  under  the  R.  S. 
1838,  p.  218: 

"  That  every  keeper  or  exhibitor  of  either  of  the  gaming 
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Nov.  Term,  tables,  called,  &c.,  (among  which  is  named  a  billiard  table,) 

IqoO'  for  the  purpose  of  winning  or  gaining  money,'*  &c. 
The  State  We  are  asked  to  re-examine  the  conclusion  which  the 
Hope  reasoning  in  that  case  would  lead  to;  namely,  that  the  evil 
designed  to  be  remedied  is  the  corruption  of  public  morals, 
consequent  upon  spending  too  much  time  and  money  upon 
mere  amusement.  It  is  also  urged,  that,  as  the  present  statute 
does  not,  as  did  that  of  1838,  expressly  name  billiard  tables 
as  gaming  apparatus,  it  does  not  necessarily  fall  within  that 
class  of  prohibited  articles. 

It  is  not  at  all  necessary  for  us  to  intimate  an  opinion  upon 
either  of  these  points,  for  the  reasons  following,  namely: 

The  statute  under  which  the  indictment  was  returned,  was 
approved  June  10,  1852.  On  the  14th  day  of  the  same 
month,  the  following  section  was  approved,  as  embodied  in 
the  misdemeanor  act: 

"  Sec.  74.  Every  person  who  shall  be  the  keeper  or  ex- 
hibitor of  any  gaming  table,  roulette,  &c.,  or  billiard  table, 
for  the  purpose  of  wagering  any  article  of  value  thereon, 
shall  be  fined,"  &c.    2.  R.  S.,  p.  466. 

If  the  position  of  the  appellant  is  correct,  that  both  these 
statutes  may  stand,  and  both  include  billiard  tables,  and  the 
reasoning  in  5  Blackf.  is  sound ;  then  the  conclusion  is  inevit^ 
able,  that  the  law  makers  were  guilty  of  the  absurdity  of 
making  the  mere  keeping,  and  hiring  to  others  for  amuse- 
ment, of  a  billiard  table,  a  penitentiary  offense ;  while  they 
would  punish  the  man  who  should  keep  a  like  table,  for  the 
purpose  of  wagering  thereon,  by  a  fine. 

For  these  reasons,  we  think  it  is  manifest  that  it  was  the 
intention  of  the  law-makers,  by  specially  naming  billiard 
tables  in  the  enactment  of  the  later  date,  to  exclude  it  from 
the  operation  of  the  former  statute;  if  otherwise,  it  would 
have  been  included  therein. 

Indeed,  if  the  offense  intended  to  be  prevented  or  punished 
was  gambling,  then  it  is  not  clear  but  that  the  former  statute 
is  repealed  by  the  latter,  so  far  as  they  conflict,  under  that 
view  of  their  object,  even  if  the  first  statute  did  include 
keeping,  &c.,  such  tables.  But  let  this  be  as  it  may,  we 
place  our  decision  upon  the  other  ground. 
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The  conclusion  we  have  arrived  at  in  reference  to  the  Nov.  Tenn, 
assignment  of  errors,  dispenses  with  an  examination  of  the      1860. 

cross-assignment.  Morehouse 

Per  Curiam, — ^The  judgment  is  affirmed.  Potter. 

Jamee  Perry  and  John  Yaryan^  for  the  State. 

TF.  A.  Bickle  and  C.  H.  Burch^nal^  for  appellee. 


MoEEHOUsE  and  Another  v.  Potter  and  Others. 

A  person  appearing  as  amicus  curicB,  can  not  take  an  exception  to  the  ruling 
of  the  Court 

The  payee  of  a  note  who  has  assigned  it  in  writing,  is  not  a  necessary  party 
to  an  action  on  the  note ;  hut,  though  joined  improperly,  unles^  prejudice 
results  to  the  other  defendants,  the  error  will  not  be  noticed. 

The  record  of  a  mortgage  may,  in  an  action  for  foreclosure,  be  given  in  evi- 
dence without  accounting  for  the  absence  of  the  original. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  ^^^V^ 

Hanna,  J.  —  Suit  on  note,  and  to  foreclose  a  mortgage, 
against  Silas  and  Benjamin  Morehouse^  Barnard^  and  Oiler. 

The  return  upon  the  summons  shows  a  service  upon  all  of 
the  defendants ;  upon  Benjamin  MoreTiousc  by  copy. 

Gregory^  as  amicus  curies^  moved,  upon  written  statement 
and  affidavits,  to  set  aside  the  return  as  to  said  Benjamin. 
The  motion  was  overruled,  and  exception  taken  by  Gregory 
in  that  capacity.  We  have  heretofore  decided  that  an  excep- 
tion can  not  be  taken  by  one  appearing  in  that  character. 

Silas  Morehouse  demurred  to  the  complaint,  because  Oiler ^ 
the  payee  of  the  note,  and  who  had  assigned  it  in  writing,  as 
averred,  was  made  a  party  defendant.  He  was  not  a  neces- 
sary party,  nor  are  there  any  averments  showing  that  it  was 
proper  he  should  be  made  a  party.  The  demurrer  was  over- 
ruled ;  but  we  do  not  perceive  any  error  in  this  ruling,  to  the 
prejudice  of  the  appellants  in  this  case. 

Silas  Morehouse  answered:  1.  A  denial;  2.  Payment;  3. 
That  he  had  paid  Barnard^  to  whom  the  notes  had  been 
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Davis. 


Nor.  Tenn,  assigned  by  Oiter^  and  who  then  held  one  of  them,  certain 
Iq^Q'  named  snms.  Reply  in  denial  of  the  second  pari^raph  of 
the  answer,  and,  by  Potter^  admitting  the  third.  Barnard, 
Benjamin  MbreTiouse^  and  Oiler  were  defaulted. 

Upon  the  trial  a  book,  proved  to  be  the  record  of  mortgages 
for  Hjppecanoe  county,  was  produced,  and,  over  the  objection 
of  the  defendant,  the  recorded  copy  of  the  mortgage  Bued  on 
was  read  in  evidence  without  producing,  or  accounting  for 
the  absence  of  the  original. 

It  is  insisted  that  this  was  error ;  that  in  all  cases  where 
it  is  shown  that  the  instrument  is  in  the  hands,  or  ought  to 
be,  of  the  party  offering  the  evidence,  that  the  best  evidence, 
to  wit,  the  original,  should  be  produced,  and  its  execution 
proved,  before  it  is  offered ;  that  the  statutes  relied  upon  by 
appellee,  1  R.  S.,  §  31,  p.  237 ;  2  id.  §  283,  p.  92,  can  only 
apply  in  cases  where  the  instrument  is  not  presumed  to  be  in 
possession  of  the  party  offering  the  evidence,  or  where  there 
is  proof  of  its  loss,  &c. 

"We  do  not  concur  in  this  view  of  the  case. 

Per  Curiam.  —  The  judgment  is  aflSrmed,  with  costs, 
and  3  per  cent,  damages. 

P.  C.  Oregory  and  J.  Qregory^  for  appellantB. 

L  N.  Stiles^  for  appellees. 


*•— » 


Mabtin  and  Another  v.  Da^. 


A.  executed  to  J?.  a  bill  of  sale  of  personal  property,  and  also  a  mortgage 
upon  real  estate,  to  indemnify  him  for  moneys  paid  as  replevin  bail  upon 
certain  judgments  against  A.  Suit  by  B,  to  foreclose  the  mortgage  upon 
the  real  estate.  A.  answered,  that  B,  had  realized  out  of  the  sale  of  the 
personal  property,  &c.,  an  amount  greater  than  the  amount  of  his  debt, 
and  that  said  mortgage  was  paid.  B.  replied  that  he  had,  at  the  request 
of  -4.,  appropriated  the  proceeds  of  the  personal  property,  &c.,  to  the  pay- 
ment of  debts  owing  by  A.  to  other  persons,  and  that  the  amount  of  bis 
mortgage  debt  was  still  unpaid. 

Edit  that  the  reply  was  responsive  to  the  defense,  and  was  not  a  departure. 
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APPEAL  from  the  Ov>en  Common  Heas.  Nov.  Term, 

Hanka,  J. — Davis  became  replevin  bail  upon,  and  paid  as      J-Q^Q- 
Buch,  two  judgments  against  Martin  for  about  $1,100.    To      Mabtin 
secure  him  as  such  bail,  Martin  executed  a  bill  of  sale  of  cer-      n^^ 
tain  goods,  inventoried  at  $500,  and  delivered  said  goods,  and 
the  book-accounts  and  notes  connected  with  his  business,  to  ■^'"•^'y* 

'       January  25. 

Davis;  and,  also,  with  his  wife,  executed  a  mortgage  on  certain 
real  estate,  for  the  same  purpose.  Afterward  they  executed  a 
power  of  attorney  to  DaviSj  authorizing  him  to  sell  their  real 
and  personal  property,  collect  claims  that  might  be  due, 
and  settle  debts,  and  in  all  things  to  act  for  said  Martin  and 
wife. 

Davis  sued  to  foreclose  the  said  mortgage  upon  a  part  of 
the  real  estate  named,  averrixig  the  payment  of  said  judg- 
ments, but  not  averring  the  payment  of  any  other  debts  of 
said  Martin,  Martin^  among  other  matters,  answered  that 
Davis  had,  out  of  said  personal  property  and  choses  in  action, 
and  the  sale  of  a  part  of  said  real  estate,  realized  about 
$1,400,  stating  the  amount  realized  from  each  kind  of 
property ;  and  that  therefore  said  mortgage  was,  in  fact,  satis- 
fied. To  this  Davis  replied,  that  at  the  request  of  defendants, 
he  had  paid  off  debts  to  divers  persons,  appropriated  of  the 
proceeds  to  the  support  of  Martin  and  family,  and  upon 
debts  due  himself,  &c.,  a  large  sum  to  wit,  &c.,  whicfi  left  due 
to  him  for  moneys  paid  as  such  bail  the  sum  of,  &c. 

The  paragraph  of  the  reply  setting  up  these  facts  was 
demurred  to,  but  the  demurrer  was  overruled ;  a  motion  was 
then  made  to  reject  it,  which  was  also  overruled. 

Upon  these  decisions  errors  are  assigned. 

It  is  urged  that  to  permit  the  plaintiff,  in  his  reply,  to  set  up 
new  matter — set-off— not  arising  out  of  the  original  cause  of 
action  sued  on,  in  answer  to  the  set-off  pleaded  by  defendant, 
would  be  a  departure  in  pleading,  and,  if  permitted,  might 
operate  injuriously  to  other  creditors  who  had  obtained  judg- 
ments, which  would  otherwise  be  a  lien  upon  the  real  estate 
so  mortgaged. 

We  do  not  concur  in  this  view.  The  answer  was,  in  effect, 
an  averment  of  a  state  of  facts  which,  if  true,  operated  as  a 
payment  or  satisfaction  of  the  mortgage.     The  reply  but 
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Nov.  Term,  responded  to  this  defense.    We  think  the  pleading  was  proper. 
1q60.     The  judgment  of  foreclosure  is  affirmed. 
Young  Pe?'  Curiam. — ^The  judgment  is  affirmed,  with  3  per  cent 

W.  M.  Franklin^  for  appellants. 
Martin  and  Dyer^  for  appellee. 


>      •! 


Young  v.  The  State,  on  the  relation  of  Ewnro. 

Prooeedings,  bj  habeas  corpus^  to  redbver  the  custody  of  an  in&nt  child, 
alleged  to  be  the  child  of  the  relator.  The  defendant  returned  to  the 
writ :  that  some  months  previous  the  child  was  left  at  his  door,  in  t  bas- 
ket, in  a  sick  and  almost  dying  condition ;  that  he  and  his  wife  had 
nursed  it  into  health ;  had  become  attached  to  it  and  desired  to  keep  it; 
that  they  were  suitable  persons  to  have  the  custody  of  the  child,  while 
the  relator  was  unfit  to  have  such  custody.  The  evidence,  as  to  the 
identity  of  the  child,  was  conflicting ;  but  it  was  clearly  shown  that  the 
relator  was  of  abandoned  habits,  and  unfit  to  have  the  care  of  the  child; 
while  the  defendant  was  a  suitable  and  proper  person  to  have  the  cbai]ge 
of  it 

Edd^  that  considering  the  uncertain  and  conflicting  testimony  as  to  the 
identity  of  the  child,  in  connection  with  the  relative  fitness  of  the  parties 
to  have  the  custody  of  it,  the  defendant  should  have  been  permitted  to 
retain  it. 

Friday^  APPEAL  from  an  order,  at  Chambers,  of  the  Judge  of 

Jbn«ary  25.   the  F2>  Common  Pleas. 

Hanna,  J. — Swing  and  wife  sued  out  a  writ  of  haheoB 
corpus  against  Young^  averring  in  their  petition,  that  he 
had  in  his  custody,  and  illegally  detained,  Samuel^  the  infant 
child  of  said  Lydia^  wife  of  said  Eioing, 

Young  returned  to  the  writ:  that,  some  eight  or  nine 
months  previous,  the  child  was  left  at  his  door,  in  a  basket, 
in  a  sick  and  almost  dying  condition,  abandoned  by  its  parentB, 
whoever  they  were ;  that  he  and  his  wife,  having  no  children, 
had  cared  for  it,  nursed  it  into  health,  and  become  attached 
to  it ;  were  suitable  persons,  and  desired  to  keep  it ;  that 
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from  said  Zydia^s  denials,  he  did  not  think  she  was  its  mother ;  Nov.  Term, 
nor  was  she,  or  her  present  husband,  who  is  not  its  father,      I860. 
fit  persons  to  take  charge  of  it.  Younq 

The  return  was  denied.  Trial,  and  finding  by  the  judge  «  ^* 
that  the  child  was  Lydids^  and  the  custody  of  it  decreed  to 
her.  It  is  said  that  this  finding  and  judgment  ought  not  to  be 
maintained,  for  three  reasons :  First^  that  the  proof  that  it 
"was  the  child  of  said  Lydia  is  not  sufficient;  second^  it  was 
not  shown  that  Young  restrained  it,  there  being  no  proof  of  a 
demand,  &c.;  thirds  the  relators  are  not,  and  the  said  Young 
is,  competent  and  fit  to  take  charge  of  and  rear  said  child. 

There  was  the  evidence  of  one,  Smithy  to  the  effect  that  some 
time  in  the  fall  of  1858  said  Lydia  came  to  his  house,  and 
because  she  had  no  place  to  go  they  took  her,  out  of  charity; 
that  she  then  had  with  her  a  child  which  appeared  to  be 
some  six  weeks  old,  and  that  she  sent  him  to  one  Kilhurn^ 
who  she  said  was  the  father  of  the  child,  to  tell  him  to 
come  and  take  it  away;  that  shortly  afterward,  about  ten 
o'clock  at  night,  some  one  came  and  took  the  child  away  in  a 
common  basket,  after  which  she  staid  there  about  two  weeks. 
She  was  kind  to  children.  She  made  no  objection  to  the 
child  being  taken  away  when  Kilburn  came  after  it.  Did 
not  know  whether  this  was  the  child.  The  one  taken  away 
was  in  good  health. 

Mrs.  Smith  corroborated  her  husband,  and  added  that 
Lydia  was  sick  while  at  their  house,  and  she  loaned  her  a 
white  gown,  with  a  firill  on  and  buttoned  up  before,  for  the 
child,  and  it  was  taken  away  with  the  child.  She  believed 
Lydia  would  take  care  of  the  child. 

The  defendant,  being  called  on  by  the  relator,  testified  that 
he  found  the  child  at  his  door  on  October  2,  1868,  at  twelve 
o'clock  at  night,  in  the  basket  then  produced;  that  it  was 
puv;r  and  sick,  and  remained  so  for  three  or  four  months — ^it 
was  about  four  weeks  old ;  that  he  had  heard  it  was  a  bas- 
tard and  one  Kilburn  was  its  father ;  that  there  was  no  such 
white  gown  as  that  spoken  of  by  Mrs.  Smith;  that  Lydia 
had  been  at  his  house  once,  and  his  wife  asked  if  she  was 
not  the  mother  of  the  child,  and  she  said  she  was  not,  and  did 
not  know  who  was ;  witness  and  wife  have  no  children  and 
Vol.  XV.— 31 
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Nov.  Term,  are  much  attached  to  this ;  that  said  Lydia  is  of  bad  repnta- 

1860.      tion,  and  not  fit  to  raise  the  child;  that  outside  of  the  denials 

Young      of  said  Lydia  he  believed  the  child  to  be  hers. 

„     J*  Mrs.  Oruhha  testified  that  she  saw  the  basket  the  child  was 

The  State.  :.  ^^  i.       :.    ,  ,       i       ,      , 

sent  away  in,  and  believed  the  one  produced  to  be  the  same; 

because  it  was  so  dirty,  and  had  one  handle  broken:  but 

could  not  say  it  was  different  fix>m  any  other  of  same  kind. 

For  the  defense,  Mrs.  MoCoskey  testified,  in  corroboratiOD 
of  Young^  as  to  the  appearance  and  health  of  the  child 
the  morning  after  it  was  found,  &c.;  and  that  Young  and  lus 
wife  are  respectable,  well  qualified  and  willing  to  take  charge 
of  the  child,  and  in  good  circumstances. 

Mrs.  Hedden  corroborated  the  last  witness,  and  added,  that 
there  was  no  such  gown  on  the  child,  or  in  the  basket,  as 
that  described  by  Mrs.  Smith;  but  there  was  a  white  gown 
without  buttons. 

Mrs.  McOee  corroborated  the  last  witness. 

Mr.  Hedden  testified  that  he  was  acquainted  with  Young 
and  wife,  and  Ewing  and  wife ;  that  the  former  are  fit  per- 
sons to  take  charge  of,  and  rear,  the  child,  and  tlie  latter  are 
not ;  that  the  general  character  of  said  Lydia  for  chastity  is 
bad ;  that  within  the  last  year  and  a  half  she  appeared  to  he 
roaming  around,  without  a  home,  and,  in  that  time,  boarded 
at  one  Alexander's^  who  kept  a  bawdy  house. 

Dodson^  a  police  ofiicer,  testified  that  he  had  seen  Lydia 
about  the  streets,  and  knew  her  to  be  considered  of  bad 
repute,  and  did  not  think  her  a  suitable  person  to  take  charge 
of  the  child ;  that  Alexander  kept  a  bawdy  house. 

Reed  testified  that  Ewing  had  no  property  nor  home ;  was 
a  day  laborer  on  canal-boat,  &c.;  had  kept  house  about  two 
months  after  he  was  married,  then  quit  and  was  gone  away, 
witness  did  not  know  where;  since  he  went  away  Lydia 
had  staid,  part  of  the  time,  at  the  house  of  a  brother-in-law 
of  witness,  balance  of  the  time  did  not  know  where  she  staid. 

The  evidence  of  the  identity  of  the  child  is  so  meager,  upon 
the  part  of  the  relators,  and  so  much  contradicted  by  that 
of  the  defendant,  that  we  are  of  opinion  it  would  be  a  very 
great  stretch,  of  even  our  very  liberal  rule  in  favor  of  ver 
diets,  &c^  to  sustain  this  finding.    But  passing  over  that  as 


V. 
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an  isolated  point,  and  considering  the  third  one,  in  connec-  Nov.  Term, 
tion  with  this  view  of  the  firet,  we  are  constrained  to  believe      1860. 
that  the  finding  of  the  Conrt  ought  to  have  been  different    Matlock 
upon  the  whole  case.    The  defendant  ought  to  have  been 
suffered  to  retain  possession  of  the  child ;  at  least  while  the 
evidence  shows  the  present  relative  position  of  the  parties. 
2  Kent  Com.  164;  TarUngton  v.  The  State,  1  Ind.  172; 
Bish.  on  Mar.  and  Div.,  §  643. 

Per  Curiam, — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  Ac. 

B.  B.  Moffatt,  for  appellant. 

E.  E.  Bassett  and  J.  P.  Baird,  for  appellee. 


■»  •♦■  A 


Matlock  v.  Fey  and  Another. 

Suit  to  recover  the  possession  of  fifty-three  acres  of  corn,  standing  in  the 

field.    Before  the  issues  were  closed,  the  plaintiff  moyed,  on  affidavit,  to 

change  the  venue  of  the  cause,  hecause  of  the  odium  in  which  he  was 

held  by  the  citizens  of  the  county. 
Edd,  that  as  the  cause  alleged  for  a  change  of  venue  had  no  reference  to 

the  judge  presiding,  the  decision  of  the  motion  was  rightly  held  over  till 

the  issues  were  closed. 
Bdd,  also,  that  ripe  com,  standing  upon  the  stalk,  not  severed  from  the 

land,  may  be  recovered  under  the  statute  for  the  recovery  of  personal 

property. 

APPEAL  from  the  Hendricks  Common  Pleas.  Friday, 

Hanna,  J. — Matlock  sued  for  the  recovery  of  the  posses-  ''^"^^'^  2^* 
sion  of  "fifty-three  acres  of  corn,  standing  .in  the  field,  sup- 
posed to  be  twenty-three  hundred  bushels,"  &c. 

At  the  first  term  of  the  Court,  Matlock  filed  his  affidavit, 
that,  "because  of  tlie  odium  in  which  he  was  held  by  the 
citizens  of  the  county,"  he  could  not  have  justice,  &c.,  and 
moved  the  Court  to  grant  him  a  change  of  venue  to  some 
other  county.  The  record  does  not  show  any  disposition  of 
this  motion.  The  defendant  demurred  to  the  complaint,  which 
was  sustained. 
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Nov.  Term,       It  is  insisted  that  the  Court  erred  in  not  sustaining  the 

IqoO'      motion  to  change  the  venue,  and  in  sustaining  the  demurrer. 

Matlock        As  to  the  first  point,  the  attorney  for  the  appellee,  as  the 

j7'         Court  bjelow,  passes  over  it  in  silence ;  as  to  the  second,  he 

argues  that  the  property  described  can  not  be  recovered  in 

this  form  of  action. 

There  is  nothing  in  the  first  point.  The  causes  alleged  for 
a  chapge  had  no  reference  to  the  judge  presiding.  He,  there- 
fore, did  right  to  suspend  a  decision  upon  that  motion  until 
the  issues  were  made.  One  reason  for  this  is,  that  the  parties 
might  be  apprized  of  the  issues  to  be  tried  in  the  case,  and 
not  be  compelled  to  act  in  the  dark  in  preparing  evidence  for 
the  trial,  and  thus,  perhaps,  burden  themselves  with  unne 
cessary  witnesses,  to  be  taken  to  another  county. 

This  action  was  instituted  under  the  statute  which  enacts, 
that  "when  any  personal  goods  are  wrongfully  taken,  or 
unlawfully  detained,"  &c.     2  R.  S.,  §  128,  p.  64. 

There  is  but  this  one  mode  of  proceeding  pointed  ont, 
by  our  code  of  procedure,  to  recover  a  specific  article  of 
personal  property.  Does  it  include  this  property — ripe  com 
standing  upon  the  stalk,  not  severed  therefrom,  nor  from  the 
land? 

In  2  Parson's  on  Cont.,  p.  313,  the  following  proposition  is 
advanced,  in  treating  of  the  statute  of  frauds :  "  If  grain  be 
growing  when  it  is  sold,  yet  if  the  sale  contemplates  its 
severance  when  grown,  and  a  delivery  of  it  then,  distinct 
from  the  land,  it  is,  in  the  contemplation  of  the  parties,  a 
mere  chattel,  and  is  therefore  so  in  the  view  of  the  law,  so 
far  at  least  as  this  statute  is  concerned."  Various  decisions, 
bearing  upon  the  question,  are  referred  to  in  notes  to  the 
text.  Among  others,  in  trover  for  a  field  of  turnips,  it  is 
said,  that  "at  common  law,  growing  crops  were  uniformly 
held  to  be  goods;  and  they  were  subject  to  all  the  legal 
consequences  of  being  goods,  as  seizure  in  execution,"  &c. 
Dunn  V.  Ferguson^  Hayes,  540,  is  cited. 

It  is  held  in  1  Ind.  114,  that  ''growing  crops,  raised  annu- 
ally by  labor,  are  the  subject  of  sale  as  personal  property." 
4  id.  148.  So,  in  6  id,  75,  "growing  corn  can  be  as  readily 
delivered  as  any  other  article  of  commerce." 
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Per  Curiam. — The  judgment  is  reversed,  with  costs.  Cause  Nov.  Tenn, 

remanded,  &c.  I860. 

J.  L.  KetcJtam^  J.  Qregg^  C.  C.  Nave  and  J,  Witherow^  Gabbett 

for  appellant.  PuoLstt. 
J.  S.  Miller^  for  appellees. 


*♦>  > 


15    486 
W    865 


Gaebett  v.  Pcckett. 

Suit  by  an  assignee  upon  promissory  notes,  and  to  foreclose  a  mortgage 
securing  them.  The  notes  were  assigned  in  writing,  but  there  was  no 
written  assignment  of  the  mortgage. 

Held,  that  the  assignment  of  the  notes  carried  with  them  the  mortgage 
security. 

Hdd,  also,  that  as  it  appeared  from  the  complaint  that  all  the  notes  remain- 
ing unpaid  were  held  by  the  plaintiff,  the  mortgagee  was  not  a  necessary 
party  defendant 

Edd,  also,  that  as  against  one  who  purchased  the  land  subject  to  the  mort- 
gage, no  proof  of  a  record  of  the  mortgage  was  necessary. 

APPEAL  from  the  Randolph  Common  Pleas.  Friday, 

BLanna,  J. — Suit  on  a  note,  and  to  foreclose  a  mortgage.  ^'•"^'^  • 
The  widow,  heirs  and  administrator  of  the  maker  of  the  notes, 
who  was  the  mortgagor,  are  made  defendants,  together  with 
a  subsequent  encumbrancer,  and  appellant,  a  subsequent  pur- 
chaser of  the  real  estate.  The  two  latter  defended  separately ; 
the  other  defendants  were  defaulted.  The  appellant  demurred, 
but  the  demurrer  was  overruled.  Upon  this  ruling  error  is 
assigned.  It  is  insisted,  that  as  the  appellee  held  the  notes  by 
assignment,  and,  as  the  mortgage  was  not  assigned,  the  mort- 
gagee should  have  been  made  a  party  when  the  application 
was  to  foreclose.  In  the  case  at  bar,  we  do  not  think  that  the 
complaint  was  defective  in  that  respect.  It  shows  that  all  the 
notes,  which  the  mortgage  was  intended  to  secure,  were  either 
paid,  or  in  the  hands  of  plaintiff,  and  filed  with  the  complaint. 
It  has  been  decided  that  the  assignment  of  the  debt  carries 
with  it  the  security. 

Appellant  then  answered:    1.  t)enial.     2.  Payment  by 
deceased.    3.  Payment  by  himself.    Beply  in  denial.    Trial : 
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Nov.  Temt,  judgment  for  plaintiffi    Motion  for  new  trial  oTemded.    The 

1860.     evidence  is  in  flie  record. 
Tbb  Indian-     It  ifi  urged  that  it  does  not  sufitain  the  finding,  in  this  pa^ 
^^T^\'dGo  ^^^^'^^5  namely ;  that  the  complaint  avers  that  the  mortgage 
v.         was  on,  &c.,'  recorded;  that  the  general  denial  pnt  this  in 
Williams,    igg^e,  and  the  proof  did  not  sustain  it. 

It  is  assumed  that  the  only  proof  upon  that  issue  was  tho 
indorsement  on  the  back  of  the  mortgage,  by  the  recorder, 
of  the  date  when  it  came  to  his  hands,  when  recorded,  and 
in  what  book. 

There  is  no  direct  averment  that  appellant  had  any  actual 
notice  of  said  mortgage.    The  appellant  is  mistaken  in  refer- 
ence to  the  Court  having  no  other  information  regarding 
notice  of  such  lien.    It  was  admitted  upon  the  trial  that  the 
mortgagor,  in  his  lifetime,  conveyed  the  premises  to  the  ap- 
pellant after  the  execution  of  said  mortgage,  and  subject  to  it 
Under  these  circumstances,  as  to  appellant,  it  mattered  not 
whether  the  mortgage  was  recorded  or  not ;  therefore,  we  need 
not  look  to  the  question  raised. 
These  are  all  the  points  presented  in  the  brief  of  counsel. 
Per  Curiam, — ^The  judgment  is  affirmed,  with  6  per  cent 
damages  and  costs. 
S.  Colgrove^  for  appellant. 
Thomas  M.  Browne  and  J.  J.  Cheney^  for  appellee. 


<  ^<» » 


Friday, 
January  25. 


The  Indianapolis,  PrrrsBirBGH  and  Cleveland  Railroad 

Company  v.  Wiluams. 

Suit  to  recover  for  stock  killed  by  the  cars  of  the  railroftd  company.  The 
oomplamt  contained  no  averment  that  the  road  was  not  fenced,  nor  of  any 
negligence  on  the  part  of  the  company. 

Edd,  that  the  complaint  was  bad,  for  want  of  one  of  these  averments. 

APPEAL  from  the  Delaware  Common  Pleas. 
Hanna,  J. — Complaint,  averring  that  the  cars,  &c.,  of  ap- 
pellant, killed  a  horse  of  appellee,  of  the  value,  &c. 
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There  is  no  averment  that  the  road  was  not  fenced,  nor  of   Nov.  Term, 
carelessness.  1860. 


A  demurrer  was  overruled  to  the  complaint.    This  was  The  Pbesi- 
error.     The  Indianapolu  and  Cincinnati  Railroad  Co.  v.  ^"^"5;  *^  ^^ 
Wharton^  13  Ind.  609.  ,  Mississippi 

There  was  an  answer  of  four  paragraphs,  one  of  which  Railroad  Co. 
averred  that  the  road  was  fenced,  &c.    Beply,  in  denial.  GuLunrr. 

It  is  now  said  that  the  error,  in  overruling  the  demurrer, 
should  not  reverse  the  judgment,  because  the  merits  were 
tried  under  the  issues  made. 

It  is  not  necessary  to  say  whether  a  case  might  be  presented, 
where  we  would  decide  that  an  error,  similar  to  the  one  here 
committed,  should  not  be  considered  of  su£Scient  importance 
to  reverse,  &c.,  for  the  reason  here  given ;  because  the  evi- 
dence, in  this  case,  is  not  in  the  record,  and  we  do  not,  there- 
fore, know  that  any  proof  was  made  in  reference  to  the 
material  allegations  omitted  in  the  complaint 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 

John  Davis^  for  appellant. 

Z>.  JSTation  and  C.  M,  Anthony^  for  appeUee. 


i» » 


Thb  Pbesideiit  and  Dibectobs  of  the  Ohio  and  Missis- 
sippi Raileqad  Company  v.  GuLuanr. 

Suit  to  recoyer  for  injuries  received,  while  standing  on  the  platform  of  one 
of  the  stations  of  the  railroad  company,  by  the  falling  of  wood  from  a 
train  of  the  coippany,  passing  the  station,  alleged  to  have  been  care- 
lessly loaded,  run  and  managed.  The  defendant  answered :  1.  That  the 
injury  was  the  result  of  the  plaintiff's  own  negligence;  2.  That  the 
train  was  skillfully  loaded  and  managed ;  but,  that  by  reason  of  frost  upon 
the  rails,  and  a  down-grade,  it  could  not  be  checked  in  passing  the  station, 
and  that  the  injury  happened  without  any  fault  of  the  defendant. 
>fi  Eeld^  that  if  the  injury  was  the  result  of  carelessness  on  the  part  of  the 
plaintiff,  and  could  have  been  avoided  by  the  exercise  of  ordinaiy  vigi- 
lanoe,  he  was  not  entitled  to  recover. 
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Nov.  Term,       APPEAL  from  the  Dearborn  Circuit  Court. 

1860.         Hanna,  J. — Gullett  sued  the  company  for  injnries  by  him 
The  Pbesi-  received,  from  wood  falling  off  a  passing  train  of  defendant 

DKNT,&c.  OF  jjg  averred  that  he  went  upon  a  platform,  by  the  side  of  the 
THE  Ohio  AND  r  r  >    j 

Mississippi  track  of  defendant's  road,  to  talk  with  a  friend  who  was  then 

Railroad  Co.  expecting  to  take  passage  on  a  train  of  defendant's,  ''as  he 

Gullett.    had  lawful  right  to  do ;  the  said  platform  having  been  erected 

^^  for  the  accommodation  of  persons  getting  on  and  off  the  cars 

January  25.  at  that  station,  and  being  a  place  to  which  not  only  such 

passengers,  but  their  friends  and  the  public  generally,  by 

common  usage  and  the  license  of  said  company,  had  a  right 

to,  and  were  accustomed  to  resort,  especially  just  before  the 

arrival  of  the  passenger  trains  on  said  road."    He  farther 

averred,  that  in  consequence  of  the  careless  manner  in  which 

the  wood  was  loaded  and  the  cars  run  and  managed — ^that 

they  were  going  at  a  great  rate  of  speed — the  wood  was  thrown 

off,  and  struck  the  plaintiff,  &c. 

Answer,  fii^st,  denial ;  second,  that  if  the  plaintiff  waa  in* 
jured,  it  was  the  result  of  his  own  negligence,  <fec.;  third, 
that  at  the  time,  &c.,  the  train,  although  in  good  order,  care- 
fully loaded  and  well  manned,  and  although  all  reasonable  care, 
&c.,  was  used,  became  and  was  unmanageable  in  consequence 
of  the  rails  being  covered  and  affected  by  frost,  rain  and  sleet, 
and  the  track  having  considerable  descent  at  the  point  where, 
(fee. ;  wherefore  the  injury  was  accidentally  caused,  without 
any  fault  of  said  defendant,  &c.  Reply,  in  denial.  Trial, 
verdict  and  judgment  for  plaintiff. 

The  questions  we  are  asked  to  consider  arise  upon  instruc- 
tions given  and  refused. 

Instructions  were  asked  and  refused,  presenting  two  points, 
which  were  not  included  in  the  instructions  given,  namely: 
1.  That  if  the  injury  was  the  result  of  the  carelessness  of 
the  plaintiff,  and  could  have  been  avoided  by  the  exercise 
of  ordinary  vigilance,  he  should  not  recover.  2.  That  ordi- 
nary care  only  is  necessary  to  be  used  by  the  road  under 
the  circumstances,  &c.,  and  that  the  plaintiff  could  not 
recover  without  proving  gross  negligence,  or  willful  mis- 
conduct. 

The  evidence  is  in  the  record,  and,  it  appears  to  ns,  the 
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• 

instructioiis  were  pertinent,  if  they  expressed  the  law  of  the  Nov.  Tenn, 
case.  1860. 

As  to  the  first  point,  there  was  an  issue  made  upon  it,  and  Thb  Prksi^ 
evidence  given  by  both  parties ;  by  the  plaintiff,  that  the  i>ent,  &o.  op 
train  passed  the  station  at  a  higher  rate  of  speed  than  usual,  ^ssbwphT 
indeed,  at  a  rate  dangerous  even  to  those  managing  the  train;  BailboadCo. 
that  a  curve  in  the  road  obstructed  the  view  in  the  direction    Qui^btt. 
of  the  approaching  train,  except  for  a  short  distance;  and 
that  alarm  signals  were  not  given  in  nearing  the  station :  by 
the  defendant,  that  the  plaintiff  was  on  a  platform,  thirty  feet 
long,  three  wide,  and  one  high,  near  and  parallel  with  the 
track ;  that  the  train  was  of  twenty  cars,  carefully  loaded 
with  wood ;  that  the  track  descended  for  some  twelve  miles, 
near  the  half  way  of  which  the  station  was  situate;  that 
upon  arriving  at  the  descent,  the  brakes  were  applied,  upon 
a  signal  from  the  engineer ;  that  he  continued  to  repeat  such 
signals  until  the  arrival  of  the  train  at  the  termination  of  the 
descent,  but  that,  in  consequence  of  the  condition  of  the 
track,  from  rain,  sleet,  and  frost,  which  had  fallen  upon  it  . 
that  morning,  the  train  became  unmanageable,  and  could  not 
be  checked  by  the  brakes,  although  there  was  one  on  each 
car,  in  good  order ;  that  it  was  not  usual  for  a  wood  train  to 
stop  at  way-stations. 

As  between  the  plaintiff  and  the  defendant,  under  these 
circumstances,  the  first  instruction  should  most  certainly  have 
been  given ;  and  we  are  inclined  to  the  opinion  that  the  second 
should  also  have  been  given,  as  the  circumstances,  alluded  to, 
would  appear  to  imply  that  the  plaintifl'  was  himself  guilty 
of  some  degree  of  negligence,  in  remaining  so  near  the  track 
during  the  passage  of  a  train  at  the  rapid  speed  here  shown. 
But  as  to  the  last  point,  we  do  not  decide  it,  as  the  judgment 
will  have  to  be  reveraed,  because  of  the  failure  to  give  the 
first  instruction.  See,  as  to  these  points,  Railroad  v.  Norton^ 
24  Tenn.  R.  465;  Wynn  v.  Allard,  5  Watts  &  Serg.  524; 
Kerwhackery.  C.  G.  and  Cin.  E.  W.,  3  Ohio  State  R.  172, 188 ; 
Trow  V.  Ver.  0.  R.,  24  Vt.  R.  487;  19  Conn.  666;  23  irf. 
437;  Lynch  v.  Nurdin^  1  Ad.  &  El.  29;  Daviea  v.  Mann^ 
10  M.  &  W.  546 ;  Illidge  v.  Goodwin,  5  C.  &  P.  190 ; 
Bridge  v.  Ghr.  Jun.  -B.  F^,  3  M.  &  W.  244;   Macon  and 


490 


CASES  m   THE  SUPREME  COUBT 


Not.  Term.    W.  JS.  R.  v.  Davis,  18  Georgia  R  679,  686 ;  Runyon  v. 

I860,      Cin.  R.  W.,  1  Dutcher,  666. 

Bbabd         -P^^  Curiam. — ^The  judgment  is  reversed ,  with  costs.   Cause 
^       remanded,  Ac, 
Presbttsb'k      ^  Oazley  and  TFl  8,  Holman,  for  appellants. 
Chuech,  &C.     Philip  L.  J^oan&r,  for  appellee. 


■  ■ » ■  » 


Beabd  and  Another,  Administrators  of  Driver  v.  Thb  First 
Presbttebian  Church  of  thb  Town  of  Peru. 


Friday^ 
January  25. 


A.  haying  procured  the  allowanoe  of  a  claim  against  the  estate  of  B^  the 
administrators  appealed  therefrom  to  the  Supreme  Court  Pending  the 
appeal,  a  final  report  was  filed  hj  the  administratoxs,  showing  a  balance 
in  their  hands ;  which  was  distributed  among  the  heirs,  and  the  estate 
finally  settled.  Complaint  by  A,,  in  the  Court  of  Common  Pleas,  to  set 
aside  the  settlement  for  fraud,  averring  that  the  pendency  of  the  appeal 
preyented  him  from  making  the  application,  within  three  years  after  the 
settlement. 

Bdd,  that  the  Court  of  Common  Pleas  had  jurisdiction  of  the  cause. 

Eeld,  also,  that  the  disability  mentioned  in  2  R  S.,  $  116,  p.  275,  relates  to 
the  competency  of  the  party  interested  in  the  settlement  to  sue,  and  not 
alone  to  a  disability  to  prosecute  his  claim  within  the  three  years. 

Sddj  also,  that  the  pendency  of  an  appeal  from  the  allowance  of  a  claim  is 
not  such  a  disability,  nor  would  it  prevent  the  claimant  from  instituting 
proceedings  to  set  aside  the  settlement 

Sdd,  also,  that  if  a  settlement  should  be  made  without  in  some  maimer 
finally  disposing  of  the  debts  against  an  estate  within  the  knowledge  of 
the  administrator,  the  creditors  would  be  barred  from  any  further  action 
against  such  administrator,  afler  three  years,  even  though  the  claim 
should  be  upon  a  judgment  of  record. 

APPEAL  from  the  Miami  Common  Pleas. 

Hanka,  J. — On  January  11,  1856,  the  appellee  pro- 
cured an  allowance  to  be  made  by  the  Common  Pleas 
Court  for  9100,  against  the  appellants,  as  the  representa- 
tives of  the  estate  of  one  Driver ;  from  which  the  appel- 
lants, on  that  day,  appealed  to  this  Court,  where  the  action 
of  the  Court  below  was  aflSrmed  on  October  11,  1868.    On 
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FAruary  8,  1856,  the  appellantB  filed  tiieir  final  report,  Nov.  Term, 
showing  $1,020  of  a  balance  after  payment  of  debts;  and      loo^* 
filed  the  receipt  of  the  wife  of  said  Beaard  for  $655,  for      Beabd 
so  mnch  due  her  as  the  widow  of  said  Drive?';  and  said    t^  pjj^^ 
Beard  filed  his  receipt  for  the  balance  as  gnardian  of  the  Pbesbtteb'n 
infant  child  of  said  Driv^.    The  report  was,  on  April  9, 1856,  ^^^^^'  *^- 
approved,  &c.  On  September  12, 1 859,  the  appellees  filed  their 
complaint,  averring  the  above  facts  and  charging  that  the 
said  settlement  was  frandulent,  &c.    The  appellants  answered 
in  denial,  the  statute  of  limitations,  and  to  the  jurisdiction. 

As  to  the  answer  setting  up  the  statute  of  limitations,  the 
plaintiff  replied,  reiterating  the  facts  of  the  recovery  of  judg- 
ment, the  appeal,  &c.;  and  that  in  consequence  of  the  pen- 
dency of  said  appeal,  plaintiff  was  prevented  from  pressing 
said  claim;  was  under  a  legal  disability;  and  that  three 
years  had  not  elapsed  since  the  removal  of  such  disability. 

Section  116,  p.  275,  2  R.  S.,  is  the  statute  under  which 
these  proceedings  were  instituted.  The  former  part  of  the 
section  states,  that  after  tlie  payment,  &c.,  the  executor,  &c., 
shall  be  discharged.  ^'And  no  final  settlement  shall  be 
revoked  or  re-opened,  except  by  appeal  to  the  Circuit  Court, 
and  the  same  shall  there  appear  to  have  been  illegally  made: 
Provided^  however,  that  any  person  interested  in  said  estate, 
so  settled,  may  have  said  settlement  set  aside  for  mistake  or 
fraud,  at  any  time  within  three  years  after  said  settlement; 
and  if  such  person  be  under  any  legal  disabilities  at  the  time 
of  said  settlement,  then  within  three  years  aft;er  the  removal 
of  such  disability.''  See  Camper  v.  Hayeih^  10  Ind.  630, 
for  section  in  full. 

The  first  point  presented  under  this  statute,  is,  that  any 
effort  that  may  be  made  to  set  aside  a  settlement,  must  be  by 
appeal ;  even  if  it  is  for  fraud  or  mistake.  We  do  not  con- 
cur in  this  construction  of  the  statute.  No  provision  incor- 
porated into  the  statute,  upon  the  subject  of  appeals,  at  all 
accords  with  the  time  mentioned  in  which  such  attempt  to 
impeach  the  settlement  for  fraud  or  mistake  may  be  insti- 
tuted. It  miglit  be  years  after  the  settlement  before  the  dis- 
ability would  be  renK>ved,  and  yet  appeals  have  to  be  tak^i 
within  a  limited  time. 
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Nov.  Term,       ^q  are  of  opinion,  therefore,  that  the  Common  Fleaa 

•^•Q^Q'      Court  had  jurisdiction.    10  Ind.  supra. 

Beard  More  than  three  years  elapsed  from  the  time  the  settlement 

The^ibst   ^*^  Diade  until  the  application  to  set  it  aside.    Was  the  reason 
P&ESBTTEB'N  givcn  for  uot  making  it  sooner,  sufficient  ? 
Chubch,  &c.      rpj^g  Qq^j^  f^^^  ^^^  ^^^  judgment  had  been  taken  below, 

appealed  from,  and  affirmed  in  this  Court,  and  the  settlement 
made,  at  the  times  and  in  the  manner  averred ;  and  that  said 
settlement  was  so  made  without  paying  plaintiff's  debt,  and 
for  the  purpose  of  defrauding  said  plaintiff,  &c. 

We  do  not  think  the  reason  given  for  the  delay  was  suf- 
licient.  The  disability,  mentioned  in  the  statute,  has  refer- 
ence to  the  position  the  party  interested  in  the  settlement  may 
occupy  in  regard  to  his  competency,  capacity,  &c.,  to  urge 
objections  to,  or  initiate  proceedings  to  get  rid  of  such  settle- 
ment ;  and  does  not,  alone,  refer  to  a  disability  to  prosecute 
his  claim  against  the  estate,  within  that  time. 

If  a  settlement  should  be  made  without,  in  some  manner, 
finally  disposing  of  the  debts  against  such  estate,  within  the 
knowledge  of  the  administrator,  we  suppose  under  this  statute, 
in  connection  with  well  known  legal  principles,  the  creditors, 
unsatisfied,  would  be  barred  any  further  action  against  such 
administrator,  after  three  years.  They  could  not,  without 
getting  rid  of  the  final  settlement,  proceed  in  an  attempt  to 
collect  a  claim,  even  upon  a  judgment  of  record ;  because,  by 
the  final  settlement,  the  administrator  would  have  rid  himself 
of  all  assets  to  meet  such  debt,  and  have  been  discharged,  by 
the  Court,  from  further  liability  in  reference  thereto.  So, 
where  an  administrator  administered  in  part,  and  delivered 
to  the  executor,  on  his  coming  of  age,  all  the  residue,  he  can 
not  be  charged  by  a  stranger.  Tol.  Law  of  Ex.,  p.  475-  So, 
if  an  executor  de  son  tort  deliver  the  effects  to  the  adminis- 
trator before  such  suit.  Id.  367.  Nor,  under  this  statute, 
could  the  creditor  proceed  to  set  aside  the  settlement  for  fraud 
or  mistake,  even  if  it  was  a  fraud  to  settle  without  reference 
to  a  known  outstanding  claim,  because  such  proceedings 
should  be  instituted  within  the  three  years,  unless,  &c.  It  is 
eminently  a  statute  of  repose;  one  to  guard  against  the  vul- 
tures who  hover  around  almost  every  dead  man's  estate,  who 
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Donovan 

V. 

Stewabt. 


leaves  any  thing  to  be  devoured.  It  may,  in  a  rare  instance,  Nov.  Term, 
perhaps  in  this,  operate  oppressively.  But,  even  here,  the  I860, 
appellee  had  near  six  months,  after  the  alleged  disability  was 
removed,  to  have  instituted  proceedings ;  and  was  not,  in  con- 
sequence of  pending  litigation  on  his  claim,  in  our  opinion,  at 
any  time  within  the  three  years,  prevented  from  proceeding  to 
set  aside  that  settlement  for  fraud,  &c.;  indeed,  that  pending 
litigation  would  have  been,  perhaps,  the  prominent  fact  urged 
in  a  proceeding  instituted  to  set  aside  the  settlement.  If  a 
party  should  sleep  upon  his  rights,  he  might  thus  lose  a  just 
debt;  but  in  many  more  instances,  without  doubt,  unjust  ones 
would  be  cut  off,  where  the  holders  were  purposely  delaying, 
awaiting  the  death  of  witnesses,  or  some  other  occurrence  that 
would  give  them  the  advantage. 

As  the  facts  replied  to  the  plea  of  the  statute  of  limitations 
were  held  suflScient,  the  judgment  will  have  to  be  reversed. 

Pefr    Curiam. — The   judgment  is  reversed,   with  costs. 
Cause  remanded,  &c. 

i\r.  O.  R088  and  R.  P.  Effinger^  for  appellants. 

Orris  Blake^  for  appellee. 


■^•^ » 


Donovan  v.  Stewart  and  Others.  ^.^^ 


-*  ->-  a*.  J. 


lir. 


Points  not  made  by  counsel  in  some  of  the  briefs,  will  be  considered  as 
waived,  in  the  suit  in  which  the  briefe  are  filed.    (28th  nile.) 

This  rule  may  appear  harsh,  but  if  a  party  is  dissatisfied  with  a  decision 
of  the  Court  below,  the  ground  of  his  dissatisfaction  ought  to  be  pointed 
out,  and  applied  to  the  particular  ruling  complained  of;  even  if  the 
trouble  is  not  taken  to  refer  to  authorities  in  support  of  the  points  made. 

APPEAL  from  the  Wabash  Circuit  Court.  Friday, 

Hanna,  J. — Donovan  sued  the  appellees  on  an  injunction   ^^^^ 
bond,  and  assigned  as  breaches  thereof,  that  he  had  been 
injured,  in   this;    that   he   was,   by   said    injunction,    pre- 
vented from  improving,  enjoying,  and  deriving  rents  from 


15  403i 

137  gg; 

15  4»it 

147  ego 
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Not.  Term,  bis  lands,  &c. ;  that  he  lost  the  sale  thereof,  and  they  have 
1860.  since  become  greatly  depreciated  in  value;  that  his  title 
thereto  was  thereby  brought  into  disrepute  and  discredit; 
that  he  was  thereby  prevented  from  making  sale  of  said 
lands;  that  said  lands  and  improvements  have  become  in- 
jured, dilapidated,  and  wasted,  without  any  &ult,  &c. ;  that 
great  expense  was  occasioned  by  said  proceedings. 

A  demurrer  was  sustained  to  the  complaint,  of  which 
ruling  the  appellant  now  complains. 

The  complaint  avers,  among  other  things,  that  Stewart  and 
others  had  obtained  a  judgment  on,  &c.,  for,  &c.,  against  one 
English;  that  before  said  judgment  was  obtained,  appellant 
had  purchased,  in  good  faith,  <&c.,  of  said  English^  the  sev- 
eral tracts  of  land  described ;  that  said  Stewwrt^  upon  a  bill 
filed,  averring  fraud  in  said  sale,  obtained  the  injunction, 
upon  the  granting  of  which  said  bond  was  executed. 

The  injunction  had  application  to  personal  property,  chos^ 
in  action,  &c. ;  but  in  these  appellant  is  not  shown  to  have 
had  any  interest.  He  was  interested  only  in  the  real  estate 
described. 

The  question  is,  whether  he  suflSciently  shows  breaches  of 
the  bond,  in  reference  to  the  lands  so  by  him  held. 

It  was  assigned,  as  causes  of  demurrer,  that  he  does  not 
show  that,  if  the  injunction  had  not  been  obtained,  he  would 
have  improved  his  land,  or  that  he  had  incurred  any  expense 
in  preparation,  or  contemplation  of  any  certain  improvements; 
nor  does  he  aver  that  he  could  have  obtained  any  specific 
rents,  &c. ;  nor  does  he  show  that  he  could  have  sold  any  of 
said  property,  stating  when  and  to  whom,  and  was  prevented, 
because  of  the  discredit  of  the  title;  nor  does  he  show  in 
what  manner,  particularly,  said  lands  were  wasted,  the  pos- 
session not  having  been  taken  from  him,  without  his  fault; 
nor  does  he  specify  any  expense  that  he  had  been  subjected 
to  because  of  said  injunction ;  that  the  damages  claimed  are 
speculative,  and  the  injmues  charged  in  gross,  and  not  as  to 
separate  tracts  of  said  land,  so  as  to  enable  defendants  to 
defend,  &c. 

There  were  fifteen  specific  breaches  assigned. 

Copies  of  the  judgment  of  Stewart  and  others  against 
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English^  of  the  chancery  proceedings  upon  which  the  injnnc-  ^ot.  Tenn, 
tion  was  obtained,  of  the  deeds  from  English  to  appellant,      J-Q^"' 
and  of  the  injunction  bond,  are  filed.  Donovan 

It  is  averred,  and  shown  by  the  deeds,  that  Donovan    ^^^^ 
claims,  by  said  transfers  from  English^  some  forty  pieces 
of  land  and  town-lots,  alleged  to  be  of  the  value  of  several 
thousand  dollars. 

It  is  insisted  by  the  appellees,  that  there  is  no  such  brief 
filed  by  the  appellant,  as  will  take  the  case  out  of  the  operation 
of  the  28th  rule  of  this  Court,  which  requires  us  to  treat 
points  not  made  in  briefe  as  waived ;  therefore  we  advert  to 
the  magnitude  of  the  interest  supposed  to  be  involved,  the 
breaches  assigned,  and  the  specific  causes  of  demurrer,  which 
are  about  three  to  each  breach. 

The  appellant's  brief  is  as  follows : 

"Injunction  bonds  should  receive  a  liberal  construction. 
1  Blackf.  207. 

"An  injunction  is  granted ;  bond  given ;  the  complainant's 
dominion  over  his  own  property  taken  from  him ;  much  of  it 
lost ;  all  of  it  injured ;  injunction  dissolved ;  the  whole  pro- 
ceedings of  defendants  found  erroneous:  it  is  difficult  to  see 
why  he  has  not  a  remedy." 

In  view  of  the  facts,  that  the  plaintifi*  herein  had  no  interest 
in  the  personal  property  afiected  by  the  injunction ;  that  the 
record  and  pleadings  are  voluminous;  that  the  property 
averred  to  have  been  damaged,  and  the  injury  inflicted, 
is  charged  to  have  been  of  much  value  and  amount;  we  are 
inclined  to  think  that  the  points  in  the  case,  if  any  such 
exist,  are  not  shown  by  the  brief  filed  by  the  three  attor- 
neys, whose  names  are  signed  thereto,  and  are  consequently 
waived. 

The  rule  may  appear  harsh,  but  certainly  if  a  party  is 
dissatisfied  with  a  decision  of  the  Court  below,  the  ground 
of  the  dissatisfaction  might  be  pointed  out,  and  applied  to 
the  particular  ruling  complained  of;  even  if  the  trouble  is 
not  taken  to  refer  to  authorities,  in  support  of  the  views  of 
such  party.  Tlie  rule  is  also  necessary  in  regard  to  tlie  press 
of  business  on  this  Court,  which  is  so  gi'eat  as  to  preclude  us, 
in  ordinary  cases,  even  if  we  were  so  disposed,  from  dis- 
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Nov.  Term,  charging  the  duties  of  the  attorney,  in  Bearching  the  record 
1860.      for  pointB,  and  the  books  for  authorities,  jpro  and  con. 
Per  Curiam, — The  judgment  is  affirmed,  with  costs. 
J.  U.  Pettit^  C.  Cawffill,  and  JET.  P.  Biddle^  for  appellant 
Stewart  and  Braokenridge^  for  appellees. 


Beach 

V. 
LiVEBGOOIX 


I  <•■ 


ObENCHAIN  v.   CoiiEGYB/ 


January  25. 


The  leoords  of  a  Court  are  within  its  control  during  the  tenUi  at  least  where 
all  parties  still  remain  in  Court 

APPEAL  from  the  Cass  Common  Pleas. 

'Per  Curiam. — Suit  upon  a  note.  Judgment  by  default 
Application  by  the  defendant  to  have  the  default  set  aside. 
The  Court  at  first  granted  the  application,  but  soon  after 
reconsidered  the  matter,  changed  its  judgment,  and  refused 
to  set  the  judgment  by  default  aside. 

The  records  of  the  Court  are  within  its  control  during  the 
term,  at  least  where  all  parties  still  remain  in  Court.  The 
Court  had  power  to  change  its  determination  on  the  point  of 
opening  the  judgment.  No  abuse  appears  in  this  case.  No 
such  steps  had  been  taken  as  precluded  the  Court  from  recon- 
sidering its  judgment.    See  Boyd  v.  Blaisdell^  ante^  p.  73. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

-B.  P,  De  Hart^  for  appellant 

D.  D.  Pratt^  for  appellee. 


.   m  I 


Beach  v,  Liveegood. 


Suit  commenced  before  a  justice  of  the  peace  for  trespass  to  lands,  alleged  to 
belong  to  the  plaintiff    The  damages  were  laid  at  $25 ;  and  the  plaintiff 
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rtoovered,  before  the  justice,  one  dollar  and  seventy-fiye  cents.    On  the   Nov.  Term, 
trial  of  the  cause,  on  appeal,  in  the  Court  of  Common  Pleas,  the  defendant      .I860. 

gave  in  evidence  a  deed,  to  show  that  the  title  to  the  land  was  in  the  plain-  — Z 

Beach 
tiffs  wife ;  and  thereupon  the  Court  dismissed  the  cause,  on  the  ground  ^ 

that  the  title  to  real  estate  was  in  issue.  Liyeboood. 

ffeldf  that  as  the  plaintifif's  recovery,  on  appeal,  was  not  limited  by  the 

amount  of  the  recovery  before  the  justice,  and  as  the  amount  claimed  was 

more  than  $10,  an  appeal  will  lie  to  this  Court 
Hdd,  also,  that  if  the  plaintiff  was  in  the  possession  and  occupancy  of  the 

land,  the  defendant  could  not  be  permitted,  under  the  general  issue,  to 

prove  title  in  a  stranger,  under  whom  be  did  not  justify. 
Sisldj  also,  that  the  Court  erred  m  determining  that  the  title  to  real  estate 

was  in  issue,  before  the  defendant  had  made  proof  that  he  claimed  under 

the  plaintiff's  ^fe,  in  whom  the  title  was  shown  to  be. 

APPEAL  from  the  Za  Orange  Common  Pleas.  Friday, 

Hanna,  J.— Suit,  for  trespass  on  lands,  alleged  to  "belong  '^«'»««n(  25. 
to"  the  plaintiff,  and  of  which  he  is  averred  to  be  the  "  owner," 
commenced  before  a  justice ;  damages  claimed,  $26 ;  trial ; 
judgment  for  plaintiff  for  one  dollar  and  seventy-five  cents. 
Appeal  by  defendant  to  the  Court  of  Common  Pleas.  On  the 
trial  in  the  Common  Pleas,  the  defendant  introduced  a  deed,  to 
show  that  the  title  to  the  land  was  in  the  wife  of  the  plaintiff;  it 
was  admitted  over  the  objection  of  the  plaintiff,  who  thereupon 
moved  to  join  his  wife  as  co-plaintifi^  which  was  overruled,  and 
the  Comt  thereupon  dismissed  the  case,  on  the  ground  that  the 
title  to  land  was  in  question.    Appeal  by  plaintiff  to  this  Court. 

It  is  insisted  by  the  appellee  that  this  Court  has  no  juris- 
diction, because  of  the  amount  in  controversy;  and  we  are 
referred  to  Wehb  v.  Thorpe,  12  Ind.  451 ;  2  R.  S.,  p.  158. 

The  statute  is,  that  from  all  final  judgments  an  appeal 
lies,  except  in  actions  originating  before  a  justice,  where 
the  amount  in  controversy,  exclusive  of  costs,  does  not 
exceed  $10. 

Here  the  amount  sued  for  exceeds  $10.  The  recovery 
below,  after  an  appeal,  did  not  limit  the  plaintiff  to  the  sum 
so  recovered ;  but  if  he  had  recovered  judgment  in  the  Court 
of  Common  Pleas,  it  might  have  been  for  the  amount  so  de- 
manded :  BO  that  amount  was  really  in  controversy. 

The  opinion  in  Webb  v.  Thorpe,  does  not  show  that  any 
greater  sum  than  that  recovered   before  the  justice  was 
Vol.  XV.— 82 


498  CASES  IN  THE  SUPREME  COURT 

Nov.  Term,  demanded,  and  does  not  therefore  conflict  with  this  view  of 
I860,      the  statute. 
Beach  The  statute  provides,  that  the  lands  of  a  married  woman 

LivERoooD  ®^^^  ^  ^^^^  separate  property,  as  fully  as  if  she  was  unmar- 
ried ;  but  that  she  shall  not  have  power  to  encumber,  &c.  such 
lands,  except  by  deed,  in  which  her  husband  shall  join. 
1  R.  S.,  p.  321. 

The  action  of  trespass  was  originally  for  an  injury  to  the 
possession  of  property,  2  Greenl.  Ev.  §  613 ;  and  the  title  thereto 
was  not  necessarily  involved.  Id.  But  under  the  plea  of  Itb^ 
erum  tenementum^  the  defendant  might  show  that  the  freehold 
was  in  himself.  Id.  626.  So,  under  the  plea  of  not  guilty,  he 
might  show  that  the  freehold  and  immediate  right  of  posses- 
sion was  in  himself,  or  in  one  under  whom  he  claims  title; 
thus  disproving  the  plaintiff's  allegation,  that,  the  right  of  pos- 
session is  in  him.  Id.  625.  But  where  the  plaintiff  is  in  pos- 
session and  occupation,  the  defendant  will  not  be  permitted, 
under  the  general  issue,  to  prove  title  in  a  stranger  under 
whom  he  does  not  justify.  /(/.,  and  note.  As  evidence  of  the 
matters  of  defense  here  relied  on  was  admissible  without 
plea — 2  R.  S.,  p.  455 — ^it  could  only  be  determined  by  the 
course  of  that  evidence,  whether  the  title  to  real  estate  was  in 
issue,  in  such  form  as  to  oust  the  Common  Pleas  of  jurisdic- 
tion.    Id.  18. 

As  the  deed  introduced  did  not  show  that  the  freehold  was 
in  the  defendant,  it  was  not,  alone,  sufficient  to  authorize  the 
Court  in  determining  that  the  title  to  the  land  was  in  issue; 
for,  as  we  have  seen,  it  should  have  been  followed  by  other 
evidence,  showing  that  the  defendant  claimed  under  the  per- 
son having  that  title.  The  order  in  which  a  party  may  pre- 
sent his  evidence  is  not,  usually,  controlled  by  the  Court ;  and, 
therefore,  the  objection  of  the  plaintiff  to  the  introduction  of 
the  deed,  as  evidence,  was  not  well  taken ;  for  the  Court  could 
not  know  but  that  it  would  be  followed  by  the  additional 
proof  necessary.  But  the  Court  erred  in  immediately  deter- 
mining that  the  title  to  the  land  was  in  issue,  without  requir- 
ing this  additional  proof;  because  if  not  given,  that  already 
offered  amounted  to  nothing,  as  it  was  such  as  should  not  have 
been  received,  unless  so  followed  up. 
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Peff  Curiam. — ^The  judgment  is  revereed,  with  costs.  Cause  Nov.  Term, 
remanded,  &c.  I06O. 

R.  Parrett^  for  appellant.  Lewis 

A.  Ellison^  for  appellee.  -^^ 


t  <»» » 


Bsm  V.  McIntybe. 

« 

APPEAL  from  the  St.  Joseph  Common  Fleas.  Tuesday, 

Per  Curiam. — Action  by  Molntyre  against  Reid  for  cer-  ^^"^'^"^^  ^  • 
tain  carpenter  and  joiner  work. 

Trial  by  jury,  verdict  and  judgment  for  the  plaintiff.  The 
case  is  brought  here  upon  the  evidence,  from  an  examination  of 
which  we  think  the  judgment  ought  not  to  be  sustained.  The 
evidence  fails,  as  we  think,  to  make  out  the  daim  of  the  plain- 
tiff for  so  large  an  amount  as  he  recovered,  $340.80,  if  any 
thing,  after  deducting  the  payments  and  set-off  that  were  ad- 
mitted on  the  trial.  Substantial  justice  requires  that  a  new 
trial  should  be  granted. 

The  judgment  below  is  reversed,  with  costs.  Cause  re- 
manded for  a  new  trial. 

ff.  C.  ^eiDOomi^  J.  S.  Tarkington  and  Stanfield  ds  Eddy^ 
for  appellant. 

Jno.  F.  Miller  and  Wm.  0.  Oeorge,  for  appellee. 

(1.)  Petition  for  rehearing  filed  January  24^  and  oyerruled  May  10, 1861. 


•  •#* 


Lewis  v.  Lee. 

A,  sold  to  B,t  by  executory  contract,  certain  real  estate,  for  which  B.  was 
to  pay  $2000.  Before  the  payment  was  to  be  made  and  the  deed  exe- 
cuted, B.  notified  A.,  in  writing,  that  he  would  not  perform  the  contract. 
Suit  by  A,  for  damages. 
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Not.  Term,   Heidf  that  the  damages  which  A,  might  have  sustained  by  reason  of  bis 

1860.  inability  to  perform  other  bargains,  made  by  him  on  the  faith  of  B,*s  pe^ 

J  formanoe  of  his  contract,  were  too  remote  to  be  allowed,  especially  in  the 

y  absence  of  fraud. 

Lee.         ffeldf  also,  that  it  was  not  competent  for  B.  to  prove  that  other  persons  had 
offered  to  purchase  the  land,  soon  after  he  had  declined  taking  it,  at  the 
same  price  he  was  to  pay. 
j5^^,  also,  that  on  the  failure  of  B»  to  peHbrm  his  contract,  he  became  liable 
to  A,  for  the  difference  between  the  then  value  of  the  land  and  the  con* 
tract  price. 
Eeldj  also,  that  had  A,  proceeded  for  a  specific  performance,  the  amount  of 
his  recovery  must  have  been  the  purchase  money  and  interest ;  to  be 
enforced,  firstt  by  a  sale  of  the  land,  and  second^  by  execution  against 
B,  for  the  balance. 
Beldf  also,  that  in  determining  upon  the  value  of  the  land,  the  general  cash 
value  must  be  taken,  and  not  its  value  for  a  particular  ptirpose,  or  on 
time. 

IHday,  APPEAL  from  the  Putnam  Circuit  Court. 

November  30.  Perkins^  J. — Zee  sold  Lewis  twenty-five  acres  of  land. 
Lewis  agreed  to  pay  therefor  $2000.  Before  the  payment 
was  to  be  made  and  the  deed  executed,  Lewis  notified  Lee^m 
writing,  that  he  should  not  adhere  to  the  contract ;  that  he 
should  neither  pay  for  the  land  nor  take  it.  After  the  time 
at  which  the  contract  was  to  be  executed  had  elapsed,  Lee 
sued  Lewis  for  damages  for  the  breach  of  the  contract,  alleging 
that  he  had  been,  at  all  times,  and  then  was  able  and  willing 
to  make  a  deed  on  payment,  &c.;  but  that  he  had  not  ten- 
dered one  because  Lewis  had  notified  him,  in  effect,  that  it 
would  not  be  received. 

He  alleges  that  he  made  other  bargains,  irf  anticipation 
of  said  $2000,  which  he  was  unable  to  fulfill  through  Lewu^ 
failure  to  pay,  and  sustained  loss,  for  which  he  claimed  to 
recover  as  part  of  the  damages  in  this  suit.  No  evidence 
was  given,  it  may  be  here  observed,  touching  this  species  of 
damage,  and,  especially  in  the  absence  of  fraud,  none  would 
have  been  admissible — such  damage  being  too  remote.  See 
Walker  v.  Moore,  10*  B.  &  C.  416 ;  Chit  on  Cont,  7th  Am. 
Ed.,  p.  313,  note.  As  to  damage  through  depreciation  of  the 
land,  no  objection  to  the  evidence  appears  to  have  been 
taken  below. 

On  the  trial  upon  the  general  issue,  the  Court  refused  to 
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allow  evidence  to  go  to  the  jury,  of  offers,  by  other  persons,   Nov.  Tenn, 
to  Lee^  to  purchase  the  lands  in  question,  soon  after  Lewis      I860. 
had  declined  taking  them,  at  the  same  price  Lewis  was  to      Lewis 
pay  for  them.  ^ 

We  think  the  Court  did  not  err  in  this.  The  action  which 
Lee  had  elected  to  bring  was  one  for  damages,  not  for  specific 
performance;  and,  on  failure  of  Lewis  to  comply  with  his 
contract,  he  became  liable  to  Lee  for  the  damage  he  would  sus- 
tain in  consequence  of  the  breach.  This  would  be  shown  by 
the  difference  in  value,  then,  of  the  land  from  the  contract  price. 
Men  who  made  offers  could  have  been  called  as  witnesses  to 
swear  to  value ;  but  a  man  is  not  bound,  necessarily,  by  offers 
he  makes.  Suppose  Lewis  had  gone  for  a  specific  performance, 
what  would  have  been  the  amount  of  his  recovery  ?  "Why, 
the  amount  of  the  debt  and  interest;  to  be  enforced,  first,  by 
a  sale  of  the  land,  and  secondly,  by  execution  against  Lewis 
for  the  balance.  This  is  just  equivalent  to  a  sale  for  the  best 
price,  without  judicial  proceedings,  and  the  holding  of  the 
original  defaulting  purchaser  for  the  deficiency.  So  on  a  sale, 
not  executed,  of  personal  property,  the  difference  betweeli 
the  original  price  and  that  obtained  upon  re-sale,  may  be  the 
measure  of  damages.  It  is  the  general  value ;  not  what  some 
man  might  give,  in  a  case  of  real  estate,  for  pm'poses  of  a 
slaughter  house,  or  we  know  not  what  other  offensive  pur- 
pose. So,  it  must  be  a  cash  in  hand  value.  The  seller  would 
not  be  bound  to  take  the  hazard  of  another  breach. 

We  think  the  complaint,  in  the  case,  suflScient. 

Per  Curiam. — ^The  judgment  is  aflSrmed,  with  2  per  cent 
damages  and  costs. 

D.  McDonald  and  J.  Cowgill^  for  appellant 

J.  P.  UsJier^  for  appellee. 

(L)  Petition  for  rehearing  filed  January  28,  and  overruled  May  10, 1861. 
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Nov.  Term, 

I860. 

BUTLEB 
V. 

Wadley. 


Wednesday, 
December  i. 


Butler  v.  Wadley,  Executor  of  Pabsbb. 

Suit  upon  a  bond  executed  to  procure  an  appeal  to  the  Fhrnklin  Circuit 
Court,  from  an  award  rendered  against  the  White  Water  VaUey  Cand 
Company,  for  damages  occasioned  by  the  construction  of  the  canaL  The 
award  was  rendered  and  filed  in  the  office  of  the  secretarj,  who  w$s, 
under  the  provisions  of  the  charter  of  the  company,  a  pro  hoc  vice  fts- 
tioe  of  the  peace.  Judgment  was  rendered,  on  appeal,  for  the  amount  of 
the  award,  and  was  alleged  to  be  unpaid  and  unreversed.  The  defend- 
ant answered,  that  the  award  finom  which  the  appeal  was  taken  was  irreg- 
ular and  illegal,  and  hence  the  i^peal  bond  was  without  consideration. 

Eeld,  that  as  the  action  was  upon  the  appeal  bond,  and  not  upon  the  judg- 
ment, it  was  not  necessary  to  file,  with  the  complaint,  a  transcript  of  the 
judgment. 

Beld,  also,  that  even  if  it  was  necessary  to  have  averred,  in  the  complain^ 
that  the  subject  nuitter  of  the  award  lay  in  JPVanklin  county ;  yet  the 
complaint  would  be  good,  aftor  verdict,  without  such  averment 

Held,  also,  that  if  the  award,  finom  which  the  appeal  was  taken,  was  void, 
the  appeal  bond  was  not,  for  that  reason,  without  consideration. 

Edd,  also,  that  the  removal  of  the  cause  fix>m  the  secretary's  court  to  the 

.  Circuit  Court,  where  it  would  stand  for  trial  de  novo,  was  a  good  consid- 
eration to  support  the  appeal  bond. 

ffeld,  also,  that  the  surety  on  the  bond  could  not,  in  this  suit,  go  behind 
the  judgment  in  the  Circuit  Court 

APPEAL  from  the  Fayette  Circuit  Court. 
Pekkins,  J. — This  suit  was  commenced  against  Parker 
and  revived  against  Wadley^  his  executor.    The  complaint  ifl 

as  follows: 

"x  William  W.  Butler  complains  against  Samuel  Wi  Parker, 
defendant,  and  says ;  that  on  the  3d  day  of  August^  1846,  the 
plaintiff  having  before  that  time  recovered  an  award  against 
the  White  Water  Valley  Canal  Company,  to  wit :  on  July  2, 
1846,  for  $576  damages,  occasioned  by  the  construction  of  their 
canal,  from  which  said  company  had  appealed  to  the  Grcuit 
Court,  the  defendant  made  his  bond  as  follows,  to  wit : '  Know 
all  men  by  these  presents,  that  I,  Samuel  W,  Parlcer,  of  the 
county  of  Fayette  and  State  of  Indiana,  am  held  and  firmly 
bound  unto  William  W.  Butler,  in  the  penal  sum  of  $1,150; 
for  the  payment  of  which  I  bind  myself  and  heirs,  &c.,  firmly 
by  these  presents.    Sealed  with  my  seal  and  dated  this  3d  day 
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of  August^  1846.  The  condition  of  this  obligation  is,  that  Nov.  Term, 
whereas.  The  White  Water  Valley  Canal  Company  are  1860. 
about  to  appeal  to  the  Franklin  Circuit  Court,  from  an  award 
lately  rendered  in  the  oflBce  of  the  secretary  of  the  company,  in 
favor  of  said  Butler  and  against  said  company,  had  in  the 
case  of  a  claim  for  damages  by  said  Butler^  against  said 
company,  growing  out  of  the  construction  of  their  canal, 
agreeably  to  their  charter.  Now  should  said  company  pros- 
ecute their  said  appeal  to  effect,  and  without  unnecessary 
delay,  and  pay  and  satisfy  the  condemnation  money  and  costs 
that  may  be  adjudged  against  them  on  said  appeal  in  said 
Court,  then  this  obligation  to  be  void,  else  to  remain  in  full 

^^^^®'  'S.W.Pabkbb,'   CHj 

Which  was  approved  by  the  secretary  of  said  company,  on 
August  3,  1846.  And  the  plaintiff  says  that  said  appeal 
was  not  prosecuted  to  effect  by  said  company,  and  the  con- 
demnation money  and  costs  paid ;  but  on  the  contrary  thereof, 
on  August  21, 1847,  at  the  August  term  of  said  Franklin 
Circuit  Court  of  that  year,  where  said  appeal  was  taken, 
judgment  was  rendered  in  favor  of  the  plaintiff,  against  said 
company,  for  the  amount  of  said  award  and  interest,  by  said 
Court. 

And  the  plaintiff  says  that  said  judgment  remains  unre- 
versed, unpaid  and  unsatisfied;  and  shows  the  Court  the 
record  and  proceedings  of  said  Franklin  Circuit  Court  in 
the  premises,  and  appends  hereto  a  schedule  showing  the 
amount  of  judgment,  interest,  and  costs,  and  demands  judg- 
ment for  $2,000." 

Then  follows  the  schedule. 

A  demurrer  to  the  complaint,  on  the  ground  that  it  did  not 
contain  facts  sufficient,  &c.,  was  overruled. 

It  was  objected  to  the  complaint  that  it  did  not  contain  a 
copy  of  the  judgment  upon  the  award.  We  think  this  objec- 
tion was  not  valid.  The  bond  was  the  foundation  of  this 
suit.  We  have  held  that,  in  a  suit  upon  a  forfeited  recogni- 
zance, the  recognizance,  not  the  judgment  of  forfeiture,  is  the 
cause  of  action.  This  case  is  analogous.  Eisei'  v.  Hie  State^ 
13  Ind.  80. 
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Nov.  Term,  It  is  also  objected  that  the  complaint  did  not  set  forth  that 
1860'  the  subject  matter  of  the  arbitration  lay  in  Franklin  county, 
BuTLEB  that  to  the  Court  of  which  the  appeal  was  taken.  If  it  waa 
^  ^'  necessary  to  make  such  averment,  we  think  it  is  argumenta- 
tively  contained  in  the  allegations  that  the  appeal  was  bus- 
tained,  tried,  and  a  final  judgment  on  the  merits  rendered  on 
it,  in  that  Court.  But  no  cross  errors  being  assigned  by  the 
defendant,  this  point  is  not  properly  before  us,  as  the  com- 
plaint would  undoubtedly  be  good  after  verdict  In  the 
answer,  which  followed  the  overruling  of  the  demurrer, 
the  defendant  set  up  illegality,  or  insufficiency,  in  the  award 
appealed  from,  and  on  which  the  judgment  was  rendered  in 
the  Franlclin  Circuit  Court;  and  though  the  Court  overruled 
a  demurrer  to  the  answer  for  this  cause,  yet,  on  the  trial  of 
the  issue  upon  it,  the  objection  seems  to  have  been  held  valid; 
and,  hence,  judgment  was  rendered  for  the  defendant. 

On  the  trial,  the  record  of  the  proceedings  and  judgment 
^  in  the  Franklin  Circuit  Court  was  given  in  evidence. 

It  disclosed  an  award,  signed  by  two  of  the  three  arbitra- 
tors, but  not  attested  by  a  witness.  It  farther  disclosed  a 
judgment  on  tlie  awai*d,  in  the  appellate  Court,  entered  by 
agreement ;  which  agreement  was  signed  by  Mr.  ParJcer^  the 
surety  in  the  appeal  bond,  as  attorney  for  the  canal  company. 
That  judgment  remained  in  force. 

He  Court  trying  the  case,  now  at  bar,  below,  held  the  award 
void,  because  not  attested  (see  The  JefferBonville^  <&o.  Co,  v. 
Mounts,  7  Ind.  669);  disregarded  the  judgment  upon  it,  of  the 
Fi'anklin  Circuit  Court,  and  decided  that  the  bond  sued  on, 
being  given  upon  an  appeal  from  an  entry  of  record  of  d 
void  award,  was  without  consideration,  and  hence  no  cause 
of  action.  We  have  been  unable  to  discover  any  ground 
upon  which  we  can  concur  in  the  judgment  finally  rendered 
below. 

We  do  not  place  our  decision  upon  the  doctrine  of  estoppel. 
Perhaps  the  obligee  may  be  estopped  to  deny  the  award,  by 
the  recital  in  his  bond.  See  the  cases  on  appeal  bonds  col- 
lected in  the  Digest,  p.  124,  et  seq. 

But  we  do  not  think  that  the  fact  that  the  award,  the  entry 
of  record  of  which  was  appealed  from,  was  void,  rendered 
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the  appeal  bond  invalid  for  want  of  consideration.  The  party  l^ov.  Term, 
knew,  when  he  appealed  from  the  award,  that  it  was  void,  if  1860. 
it  was  so ;  yet  he  desired  to  appeal  from  the  entry  of  it  of 
record.  He  wished  to  remove  liie  case  it  involved,  from  the 
record  of  the  secretary,  a  pro  hao  vice  justice  of  the  peace, 
to  the  Circuit  Court.  This  removal,  an  appeal  would  effect, 
and  would  be  a  good  consideration  for  the  required  bond. 
The  cause  would  stand  for  trial  de  novo^  in  the  appellate 
Court.  3  Ind.  497;  9  id.  558.  The  appeal  would  have 
vacated,  while  it  stood,  any  award. 

Suppose  a  void  judgment,  rendered  by  an  ordinary  justice 
of  the  peace,  or,  rather,  a  judgment  upon  a  void  verdict; 
and  suppose  an  appeal  taken  from  such  judgment  to  the 
Circuit  Court ;  suppose  the  cause  to  be  there  tried  de  novo^ 
the  objection  to  the  voidness  of  the  judgment  below,  or 
verdict,  being  waived,  the  point  not  being  made,  and  a  judg- 
ment to  be  obtained  against  the  appellant,  on  a  trial  of  merits 
in  the  Court  above;  would  not  the  surety  in  the  appeal  bond 
be  liable?  Could  he  plead  that  the  judgment  from  which 
the  appeal  was  taken  was  void,  if  the  cause  itself  was  within 
the  jurisdiction  of  the  justice?  We  think  not.  So  in  this 
case,  the  award  stood  as  a  judgment  before  a  justice.  It 
might  be  void,  or  valid,  or  have  been  rendered  upon  a  void 
award  or  verdict;  but  it  existed  as  a  feet,  and  the  party 
wished  to  appeal  from  it  to  the  proper  Circuit  Court.  This 
the  law  allowed  him  to  do  by  filing  a  sufficient  appeal  bond, 
not  otherwise.  This  bond  he  filed,  obligating  himself  to  pay 
what  might  be  adjudged  against  him  on  the  trial  de  novo^ 
which  might  take  place  in  the  appeDate  Court.  The  Lake 
Erie^  (6c.  Railroad  Co.  v.  Heathy  9  Ind.  558. 

Thus  far  we  have  proceeded  upon  the  hypothesis,  that  the 
award  in  question  was  void.  Perhaps  it  may  not  neces- 
sarily have  been  so.  The  award  was  not,  when  appealed 
from,  attested;  and  perhaps  it  is  safer  to  say  that  it  was, 
hence,  voidable,  not  void;  but  it  may  be  that  an  attesting 
witness  was  actually  present  when  the  award  was  signed, 
but  neglected,  through  carelessness,  to  sign  it  at  the  time. 
If  so,  might  he  not  have  been  permitted,  under  circum- 
stances which  might  have  existed,  to  come  in  afterward  and 
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NoY.  Tenn,  supply  his  signature?     May  not  this  have  been  a  reason 
1860.     why  the  party  waived  the  objection  to  the  award  for  want 
of  an  attesting  witness?    We,  at  all  events,  think  it  was  too 
late  to  go,  in  this  snit,  behind  the  judgment  in  the  Circnit 
Court 

Per  Curiam. — ^The  judgment  is  reversed,  with  costs.  Cause 
remanded,  &c. 


BUTLBB 
V. 

Wadlby. 


Opinion  on  Petition  for  Rehearing. 

PEBKms,  J. — An  elaborate  petition  has  been  filed,  in  this 
cause,  for  a  rehearing,  and  numerous  authorities  cited.  We 
have  patiently  examined  the  petition,  to  see  if  we  could  find 
any  legal  ground  justifying  its  allowance.  The  general  pio* 
position  relied  on  by  counsel  is,  that  the  appeal  bond  was 
without  consideration;  and,  as  supposed  analogous  cases, 
there  are  cited: 

1.  Hayraaker  v.  Eberly^  2  Binn.  609,  to  the  point  that  a 
promise  to  forbear  a  suit,  where  no  cause  of  action  ezisfs,  is 
not  a  valuable  consideration.  See  Spahr  v.  Hbllingsheai^ 
8  Blackf.  415,  and  Ind.  Dig.,  §  2,  p.  259.  Also  Wiggins  r. 
JKie^er^  6  Ind.  252,  to  the  point  that  a  promise  to  pay  a 
debt  claimed  upon  a  moral,  not  a  legal,  obligation,  is  not 
binding.  And  Murphy  v.  Jones,  7  Ind.  629,  to  the  proposition 
that  a  deed  conveying  no  title  to  a  tract  of  land,  is  not  a 
suflBcient  consideration  for  a  promise  to  pay,  &c.  See,  how- 
ever, the  cases  cited  in  Ind.  Dig.,  §  23,  p.  787,  and  p.  285. 
But  supposing  the  award  appealed  from  void,  the  bond  was 
not  given  for  its  payment;  such  was  not  the  consideration  of 
the  bond.  The  bond  was  to  pay  the  judgment  which  might 
be  rendered  in  the  appellate  Court,  to  which  the  perfected 
appeal  removed  the  cause. 

2.  Vol.  1  of  Parson  on  Contracts,  p.  363,  is  cited,  to  the 
point  that  both  parties  to  a  submission  to  arbitration  must 
be  bound,  to  render  their  promises  mutually  binding.  In  the 
case  at  bar,  both  parties  were  bound  by  the  submission. 

3.  To  the  position  that  in  a  suit  upon  an  appeal  bond, 
from  a  Court  of  special,  limited  jurisdiction,  it  must  appear, 
by  the  complaint,  that  the  Court  had  jurisdiction  of  the  canse 
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in  which  the  appeal  was  taken,  are  cited :  Tarhell  v.  Gray^  Nov.  Term, 
4  Gray's  Mass.  K.  444,  and  24  Maine,  180;  2  Fairfield,  I860. 
(Maine,)  344,  and  4  Mass.  641 ;  see  also  Parker  v.  Hender- 
son^ 1  Ind.  62.  But,  in  the  case  at  bar,  this  fact  did  appear ; 
because  the  statute  creating  the  White  Water  Valley  Ga/Mil 
Company  was  a  public  act,  of  all  whose  provisions  the  Court 
was  bound  to  take  notice.  8  Blackf.  130,  266.  Those  pro- 
yifiions  authorized  the  submission,  award,  and  appeal  bond 
sued  on. 

4.  Thompson  v.  Lochwood^  15  Johnson,  255;  Benidict  v. 
Bray,  2  Cal.  R.  254 ;  Germond  v.  The  People,  1  Hill,  343 ; 
Perry  v.  Hensley,  14  Ben.  Mon.  474 ;  Buckingham  v.  Bailey, 
4  Smedes  &  Mar.  538,  are  cited  to  show  that  bonds  given, 
where  not  authorized  by  law,  or  to  obtain  the  issuing  of  a 
writ  in  a  case  where  the  Ck)urt  has  no  jurisdiction,  are  void. 
And  see  cases  cited  in  Ind.  Dig.,  %  48,  p.  292,  and  §§  23,  24, 
and  25,  p.  601 ;  also  4  Blackf.  15.  But  the  appeal  bond,  in 
the  case  at  bar,  was  executed  in  a  cause  of  which  the  Court 
had  jurisdiction. 

5.  In  Ried  v.  Qaigley,  16  Ohio,  445,  the  Court  below  sent 
up  a  transcript  as  upon  appeal,  when  no  party  to  the  suit, 
nor  any  one  authorized  to  appeal,  had  prayed  one.  A 
stranger  to  the  cause  had  filed  a  bond.  This  case  falls 
within  the  preceding.  The  bond  was  not  authorized  by 
law.  Had  the  bond  been  filed  on  behalf  of  a  party  to  the 
suit,  who  had  prayed  an  appeal,  the  case  would  have  been 
different. 

6.  Sharp  V.  Bedell,  5  Oilman,  88;  Wright  v.  Ouy, 
10  Serg.  &  Rawle,  227;  and  5  Ala.  657;  fall  within  Parker 
V.  Henderson,  1  Ind.  62. 

7.  To  the  point  that  the  appeal  is  not  an  estoppel,  7  Ind. 
669 ;  11  Md.  322 ;  10  N.  Y.  R.  328 ;  1  Ohio,  390 ;  5  id.  190 ; 
6  id,  366,,  are  cited.  But  see  Reeves  v.  Andrews,  7  Ind.  207; 
Ind.  Dig.,  p.  125. 

We  discover  no  ground  for  changing  the  conclusion  for- 
merly arrived  at.     See  Wood  v.  Thomas,  Ind.  Dig.,  p.  125. 
Per  Curiam,, — ^Tlie  petition  is  overruled. 
J,  D,  Howland  and  B.  F.  Claypool,  for  appellant. 
C  B.  Smith,  J,  C  Mcintosh  and  W.  J.  Smith,  for  appellee. 
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MOBTOK 

V. 
NOBtiE. 


Not.  Term/      (1.)  The  following  extract  from  the  charter  of  the  White  Water  VdHeg 
1860.       Canal  Company ^  will  explain  the  nature  of  the  award  from  which  the  vpfol 
was  taken,  and  also  the  judicial  powers  of  the  secretary : 

''Sec.  11.  That  whenever  any  lands,  water,  or  materials  shall  be  taken 
for  the  construction  of  said  canal,  or  any  of  its  feeders,  or  works  connected 
therewith,  and  the  same  shall  not  be  given  or  granted  to  said  company,  and 
the  proprietor  or  proprietors  do  not  agree  with  said  company,  as  to  the  com- 
pensation to  be  paid  therefor,  it  shall  be  lawful  for  the  person  or  persons 
claiming  compensation  as  aforesaid,  to  select  for  themselves  one  arbitrator, 
and  said  company  shall  select  another,  and  the  two  thus  selected  shall  tab 
to  themselves  a  third,  who  shall  award  as  arbitrators  between  the  partiea; 
and  report  the  result  of  their  award  in  writing  to  the  secretary  of  said  com- 
pany, who  shall  enter  the  same  at  full  length,  with  the  other  proceedings 
properly  appertaining  to  said  arbitration,  in  books  of  said  company;  and 
from  any  such  award  either  party  may  appeal  to  the  Circuit  Gk)urt  having 
jurisdiction  thereof;  and  such  appeals  shall,  in  all  things,  be  governed  by  the 
law  regulating  appeals  from  justices  of  the  peace,  regarding  the  secretary  as 
a  justice  for  all  purposes  of  appeal  *  *        •  *  * 


I  <  <  »  I 


MoBTON  V.  Noble  and  Others. 


A.  assigned  to  B.  two  promissory  notes  on  C;  in  consideration  of  which  B» 
executed  to  ^.  his  two  promissory  notes.  Cotemporaneously  with  this 
transaction,  a  written  agreement  was  entered  into  between  the  parties,  by 
which  B.  undertook  not  to  enforce  the  collection  of  C.*8  notes,  until  the 
notes  given  by  him  to  A,  should  be  demanded  in  writing ;  and  A  bound 
himself  not  to  transfer  B.'s  notes.  Suit  by  B.,  alleging  that  A.  had  trans- 
ferred his  notes ;  that  C  was  insolvent,  and  his  notes  worthless ;  and  that  he 
had  made  no  effort  to  collect  the  same :  offer  to  surrender  the  notes  of  C. 
to  Af  and  prayer,  that  his,  (B.^e)  notes  might  be  surrendered  and  canceled. 

Edd,  that  the  notes  of  B,  were  based  upon  a  good  consideration ;  and  that 
the  agreement  between  the  parties  did  not  make  the  liability,  of  B.  to  pay 
his  notes  dependent  upon  his  enforcing  the  collection  of  the  notes  of  C- 

Seld,  also,  that  if  either  party  had  violated  the  agreement,  an  action  woold 
lie,  by  the  other,  to  recover  whatever  damages  he  may  have  sustained; 
but  such  breach  does  not  affect  the  right  of  the  other  party  to  the  notes 
given  or  transferred  to  him. 

EM,  also,  that  A,  could  legally  transfer  the  notes  of  B.,  and  the  agreement 
cookl  not  affect  the  validity  of  the  transfer. 
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.APPEAL  from  the  Wayne  Circuit  Court.  Nov.  Term, 

William  S.  T.  MoHonieM^  Lazarus  Noble ^  and  the  other      I860. 

defendants,  alleging,  in  substance,  that  on  December  31, 1857,     Mobton 

the  said  Morion  and  Lazarus  Noble  entered  into  the  follow-      t,,  ^* 

ing  written  agreement,  viz. : 

*  Saturday, 

"  Whereas.^  Lazarus  Noble  has  this  day  assigned  and  December  8. 
transferred  to  William  S.  T.  Morton  two  notes  of  Thos.  0. 
Noble,  calling  respectively  for  $1,306.87,  and  $493.19,  which 
are  secured  by  mortgages  on  the  larm  of  said  Thos.  O.  Noble; 
in  consideration  whereof  the  said  William  S.  T,  Morton  has 
executed  to  said  Lazarus  Noble  his  notes,  of  this  date,  as  fol- 
lows: $1,000  payable  in  12  months,  and  $600  payable  in  18 
months.  Now  it  is  agreed  between  said  Lazarus  Noble  and 
W,  S.  T.  Morton,  that  said  W.  S,  T.  Morton  is  not  to  enforce 
the  collection  of  said  notes  against  the  said  Thos.  Q.  Noble, 
or  either  of  them,  until  the  notes  given  by  him  to  Lazarus 
Noble,  as  aforesaid,  shall  be  demanded  in  writing.  And  if 
said  Morton  shall,  at  any  time,  enforce  his  claim  against  the 
ferm  aforesaid,  he  shall  become  liable  to  pay  said  notes  for 
$1,500.  The  said  Lazarus  Noble  binds  himself  not  to  trans- 
fer said  notes,  or  either  of  them. 

(Signed,)     ^^Lazarus  Noble. 

"  William  S.  T.  Morton:' 
^''December  31,  1857. 

It  is  averred  that  the  notes,  thus  given  by  Morton  to  Za5- 
arus  Noble,  have  been  transferred  to  the  other  defendants, 
who,  as  the  plaintiff  fears,  will  institute  proceedings  to  col- 
lect them;  that  the  two  notes  on  Thos.  O.  Noble  are  of  no 
value,  the  said  Thomas  being  dead,  his  estate  insolvent,  and 
the  mortgaged,  premises  being  insufficient  in  value  to  pay 
prior  liens  thereon ;  that  the  plaintiff  has  made  no  effort  to 
collect  the  same,  and  he  offers  to  surrender  them  up  in 
exchange  for  his  own  notes.  Prayer,  that  the  notes  thus 
given  by  Morton  to  Lazarus  Noble  may  be  surrendered  and 
eanceled,  and  that  the  defendants  be  restrained  from  trans- 
ferring,  &c. 

A  preliminary  injunction  was  granted,  which,  on  motion 
of  the  defendants,  was  dissolved,  and  a  demurrer  was  bus- 
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Not.  Term,  tained  to  the  complaint,  and  final  judgment  rendered  for  the 
I860,     defendants.    The  plaintiff  appeals,  and  assigns  these  rulingB 
Weayeb     for  error. 

▼•  We  are  of  opinion  that  the  rulings  below  were  right. 

The  notes  given  by  Morion  to  Lazarus  Noble  were  based  upon 
a  good  consideration,  viz.:  the  transfer,  by  the  latter  to  the 
former,  of  the  notes  and  mortgage  against  Thomas  Q.  Nolle, 
The  agreement  between  the  parties,  above  set  out,  does  not, 
as  we  think,  make  the  liability  of  Morton  to  pay  the  note3 
given  by  him,  depend  upon  his  enforcing  the  collection  of  the 
notes  against  Thomas  O.  Nolle. 

If  either  of  the  parties  to  the  agreement  have  violated  its 
terms,  an  action  may  lie  to  recover  whatever  damages  the 
other  may  have  sustained  thereby ;  but  such  breach  does  not 
affect  the  right  of  the  other  party  to  the  notes  thus  given,  and 
those  thus  transibrred. 

The  notes  thus  given  to  Lazarus  Nolle  could  be  legally  trans- 
ferred by  him,  and,  if  in  making  such  transfer  he  has  broken 
the  agreement,  he  may  be  liable  for  damages ;  but  the  agree- 
ment could  not  affect  the  validity  of  the  transfer. 

Per  Curiam. — ^The  judgment  below  is  affirmed,  with  coetB. 

0.  P.  Morton^  J.  F.  Sibley y  J.  S.  Nevmian  and  J.  P.  Sid- 
dally  for  appellant. 

Charles  H  Burchenal^  for  appellees.^ 

(1 .)  Petition  ibr  rehearing  filed  February  5, 1861,  and  ovemiled  May  21, 1861. 


■  •»' 


Weaves  and  Another  v.  Cheeseman. 

^urday,  APPEAL  from  the  Wayne  Common  Pleas. 

Per  CuHam. — Augustus  Weaver  executed  one  mortgage 
on  a  lot  of  ground,  his  wife  not  joining  therein.  He  executed 
another  mortgage  on  the  same  lot,  his  wife  joining  therein. 
Both  mortgages  became  due,  and  a  suit  to  foreclose  was 
instituted.     Weaver^ s  wife  was  made  a  party. 
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The  judgment  was  against  Weaver ^   with  a  clause  barring  Nov.  Tenn, 
the  wife,  if  a  sale  took  place  to  make  the  amount  secured  by      I860. 
the  mortgage  in  which  she  joined.    This  was  all  right.    If    Weaver 
the  amount  of  the  judfiment  upon  that  mortmse  should  be  ^     ^' 
paid  before  sale,  she  would  not  lose  her  interest  in  the 
land. 

It  is  said  an  execution  issued  before  the  record  was  signed, 
and  before  final  judgment  was  entered.  Such  an  execution 
might  be  recalled  on  motion,  but  would  not  make  the  final 
judgment  erroneous,  when  entered. 

A  Court  may  supply  an  omission  to  sign  a  record,  by  sign- 
ing it  nunc  pro  tunc,  a  proper  case  being  made. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

0.  P.  Morton^  J.  F.  EiVbey  and  If.  H.  Johnson^  for 
appellants. 

Oeorge  W.  Julian^  for  appellee. 

(1.)  Petition  for  rehearing  filed  January  10,  and  ovemiled  May  9, 186L 


AN  INDEX 


TO  THE   PRINCIPAL  MATTERS 


CONTAINED   IN   THIS  VOLUME. 


A. 


ABATEMENT. 

1.  If,  in  an  action  before  a  justice  of  the  peace, 
the  want  of  jurisdiction  does  not  appear 
on  the  face  of  the  papers,  the  question 
must  be  raised  by  plea  in  abatement,  under 
oath,  upon  which  an  issue  can  be  formed 
and  tried,  and  not  by  motion  to  dismiss. — 
Ludwick  v.  Beckamirey  '  198 

2.  A  plea  in  abatement,  for  defect  of  parties, 
must  specify  the  party  omitted,  thus  giv- 
ing a  better  writ. — Fink  v.  Maplesj      297 

ACCOUNT. 

Suit  by  an  assignee  on.  See  Pleading,  39. 
Parties,  6. 

ACCORD  AND  SATISFACTION. 

See  Settlement,  2. 

A  plea  of  accord  and  satisfaction  must  show 
to  whom  satisfaction  was  made. — Nil!  v. 
Comparet,  243 

ACTION. 

That  survives.  See  Executors  and  Admin- 
istrators, 1.     Specific  Performance,  1. 

On  forfeited  Recognizance.  See  Recogni- 
zance. 

1.  A  person  having  several  claims,  maturing 
at  different  dates,  but  all  in  time  to  be 
joined  in  one  suit,  in  the  next  approach- 
ing Court,  is  not  compelled  to  wait  till  all 
have  matured  before  suing,  but  may  sue 
upon  each  as  it  matures,  and  recover  his 
costs  in  each  action. —  Wade  v.  Mussel- 
moJh  77 

Vol.  XV.— 33 


2.  A  new  trial  can  be  claimed,  as  a  mat- 
ter of  right,  in  suits  for  the  quieting  of 
title,  as  well  as  in  those  for  the  recovery 
of  the  possession  of  real  estate.— ;8/uifnan 
v.  QaviTt,  93 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADJOURNMENT. 

Of  Circuit  Cou7%  for  more  tJtan  thee  days. 
See  Circuit  Court,  1 . 

ADULTERY. 

1.  A  single  act  of  adultery,  committed  by 
the  wife,  is  not  of  itself  a  "  living  in  adul- 
tery," within  the  meaning  of  the  statute, 
which  provides  that  if  a  wife  shall  have 
left  her  husband,  and  shall  be  living,  at 
the  time  of  his  death,  in  adultery,  she 
shall  take  no  part  of  his  estate. — Qaylar 
V.  McHenry  et  alj  383 

2.  The  fact  that  the  crime  was  once  com- 
mitted, under  circumstances  showing  a 
deep  degree  of  abandonment,  may,  with 
the  other  circumstances  of  the  case,  be 
submittted  to  a  jury  to  enable*  them  to 
determine  as  to  her  course  of  life  at  the 
time  of  her  husband's  death.  Ibid. 

AFFIDAVIT. 

1.  Where  an  affidavit,  upon  which  an  infor- 
mation for  assault  and  battery  was  based, 
pur{)orted  to  have  been  made  in  the  coun- 
ty in  which  the  cause  was  tried  below, 
before  one  A.^  but  without  designating  his 
office,  and  a  motion  to  quash  was  made 
and  overruled,  it  must  be  presumed  that 
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the  Court  below  was  fully  advised  that  ho 
was  a  person  authorizc<i  to  administer 
oaths.— Bnoo*/tf>-  v.  Tlie  State,  190 

2.  An  affidavit  for  a  continuance  must  s^)e- 
cially  set  out  the  facts  showing  that  the 
party  had  used  due  diligence  to  obtain  the 
testimony. — Pence  v.  Christman,         257 

3.  After  the  Court  has  passed  upon  an  ap- 
plication for  a  continuance,  it  is  not  error 
to  refuse  leave  to  amend  the  affidavit 

Ibid. 

AMBIGUITY. 

The  defendants,  by  the  style  of  Pratt  cj-  Co., 
made  their  note  to  Bowser  cj*  St/n-j/,  for 
$201,  payable  out  of  tfie  mill  and  ware- 
house, as  the  payees  might  order.  The 
complaint  averred  that  the  note  was  paya- 
ble out  of  the  mill  and  warehouse  of  the 
defendants.  Eeld,  that  the  ambiguity  of 
the  note  was  sufficiently  explained. — Pratt 
et  al,  V.  Oraff,  1 

AMENDMENT. 

See  Pleading,  33. 

1.  Quaere:  Whether  a  judgment  can  be 
amended  by  the  Court  or  judge,  after 
the  term  at  which  it  was  rendered,  unless 
there  be  something  to  amend  by. — Boyd 
et  ah  V.  BlaisdeU,  73 

.  2.  An  officer  should  be  permitted,  on  leave 
asked  of  the  Court,  to  so  amend  his  re- 
turn to  a  writ  as  to  show  the  real  manner 
of  service. — Jackson  v.  Ohio  and  Missis- 
sippi Eaihvad  Co.,  192 

3.  After  the  Court  has  passed  upon  an  ap- 
plication for  a  continuance,  it  is  not  error 
to  refuse  leave  to  amend  the  affidavit — 
Pence  y.  Christman,  257 

APPEAL  BOND. 

1.  Suit  upon  a  bond  executed  to  procure  an 
appeal  to  the  Franklin  Circuit  Court,  from 
an  award  rendered  against  the  Whitewater 
Canal  Co.,  under  §  11  of  the  charter  of 
the  company,  for  damages  occasioned  by 
the  construction  of  the  canal.  Held,  that 
if  the  award  from  which  the  appeal  was 
taken  was  void,  the  appeal  bond  was  not, 
for  that  reason,  without  consideration. — 
Butler  V.  Wadley,  502 

2.  That  the  removal  of  the  cause  to  the 
Circuit  Court,  where  it  would  stand  for 


trial,  de  novo,  was  a  good  consideration  to 
support  the  appeal  bond,  Ibid. 

3.  That  the  surety  on  the  bond,  could  not 
go  behind  the  judgment  in  the  Circuit 
Court,  on  appeal.  IhuL 

APPEAL. 
See  County  Comhissioitebb,  &c.,  SL 

1.  In  proceedings  for  the  partition  of  lands, 
the  interlocutory  decree  for  partition  and 
the  appointment  of  commissioners,  does 
not  constitute  a  final  Judgment ;  and  no 
appeal  can  be  taken  to  the  Supreme  Court 
until  the  coming  in  of  the  report  of  the 
commissioners. — Clester  t.  Qib&on  et  al., 

10 

2.  When  a  claim  is  disallowed,  m  whole  or 
in  part,  by  the  County  Board,  the  claim- 
ant has  his  option  either  to  appeal  fipom 
the  action  of  the  Board,  or  to  bring  his 
suit  against  the  county. — Board  of  Com- 
missioners  T.  Wheeldon^  U7 

3.  If  the  claimant  appeal,  and,  on  appeal, 
recovers  less  than  the  amount  of  the  allow- 
ance below,  he  must  pay  costs.— ^oani 
of  Commissiana'8,  i^c*  v.  Bennett,       181 

4.  It  is  only  where  an  appeal  is  granted 
during  the  term,  and  bond  filed  with  such 
})enalty  and  suretj^  and  within  such  time 
as  the  Court  shall  direct,  that  proceedings 
on  a  judgment  can  be  stayed,  without  an 
order  of  the  Supreme  Court,  in  term,  or  a 
judge  thereof,  in  vacation. — Bark  v.  .flbio- 
ard  et  al.,  219 

5.  An  appeal  granted  by  the  Court,  on  con- 
dition that  the  appellant  should  file  an 
appeal  bond  to  the  approval  of  the  derk, 
will  not  stay  proceedings  upon  a  judg- 
ment J^dd. 

6.  An  appeal  will  He  to  the  Supreme  Court 
from  the  decision  of  the  inferior  Courts 
upon  a  bill  to  review  a  judgment — Sy 
V.  Hawkins,  231 

7.  Where,  in  an  action  began  before  a  jus- 
tice of  the  peace,  judgment  is  given  in  the 
Court  of  Common  Pleas  for  $10,  and  that 
a  certain  nuisance  be  abated,  an  appeal 
will  lie  to  the  Supreme  Court;  the  judg- 
ment not  being  confined  to  the  amount 
recovered, — Vanderweit  v.  T?^  Town  o/^ 
CenUrville.  ^' 

8.  In  an  action  commenced  before  a  justice 
of  the  peace  for   trespass,  the  amoont 
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tiumed  was  more  than  ten  doUars,  though 
the  recovery  in  the  justices'  court  was 
less;  on  appeal  to  the  Common  Pleas 
Coui%  the  CAUse  was  dismissed.  Eeld^ 
that  as  the  plaintiff's  recovery  in  the 
Common  Pleas  was  not  limited  hy  the 
recovery  helow,  an  appeal  will  lie  to 
the  Supreme  Court. — Beach  v.  Livergood^ 

496 

APPEARANCE. 

Must  he  fuU^  in  motion  to  discharge  attachment. 
See  Attachment,  6. 

APPORTIONMENT  OP  RENTS. 
See  Rents  and  Profits,  1. 

APPRAISEMENT. 
0/  real  estate  for  taxation.   See  Taxes,  6,  7. 

1.  Where  it  does  not  appear  when  the  con- 
tract upon  which  a  judgment  is  obtained 
was  made,  the  appraisement  law  in  force 
at  the  rendition  of  the  judgment  must 
control. — /.  C.  Railroad  Co.  v.  Bradley 
et  al.j  23 

2.  The  rents  and  profits  of  lands  taken  in 
execution  must  be  appraised,  unless  the 
judgment  is  without  relief,  &c  And  the 
&ilure  to  make  such  appraisement  is  a 
fatal  objection  to  sales  made  upon  the 
execution.  Ibid. 

3.  A  sheriff  may  call  different  persons  to 
assist  him  in  levying  upon  and  appraising 
different  pieces  of  property,  taken  on  the 
same  writ  of  attachment — Will  et  al.  v. 
Whitney  et  aJ.,  194 

4.  The  statute  does  not  require  that  the 
householder  thus  assisting  should  be 
sworn,  and  the  proceeding  need  only 
conform  to  the  statute.  Ibid. 

6.  Suit  upon  two  notes,  one  of  which  waived 
relief  from  valuation  laws,  and  the  other 
was  dated  in  1839,  previous  to  the  passage 
of  the  law  upon  that  subject  Eeld^  that 
a  judgment  for  the  amount  of  both  notes, 
collectable  without  relief,  &c.,  was  not 
erroneous. — Shaw  v.  Tatham,  377 

ARBITRATION  AND  AWARD. 

See  Estoppel,  2. 

1.  An  award  rendered  in  an  arbitration  en- 


tered into  under  the  provisions  of  chapter 
3,  p.  227  of  the  code  is  void,  unless  a 
copy  thereof  is  delivered  by  one  of  the 
arbitrators  to  each  of  the  parties,  or  left 
at  his  last  usual  place  of  residence,  within 
fifteen  days  alter  the  signing  of  such 
award.— ifV«/fer  v.  McDermoU,  389 

ASSAULT  AND  BATTERY. 

An  information  charging  an  assault  and 
battery  upon  "  a  certain  boy,  whose  name 
is  unknown,"  is  within  the  requirements 
of  the  statute.— j5n>off^^r  v.  The.  State, 

190 

ASSIGNMENT. 

See  Prtncipai.  and  Agent,  3.  Pleading,  S,. 
Promissory  Notes,  21,  29,  30,  31,  32,  33.. 
Practice,  52. 

1.  A  transfer  in  writing  made  upon  a  mort- 
gage of  "  The  within  mortgage,  and  the 
notes  therein  described,"  does  not  convey 
the  legal  title  to  the  notes,  although  under 
our  code  the  assignee  might  sue  in  his 
own  name ;  nor  does  the  assignor,  in  such: 
case,  waniint  the  solvency  of  the  maker 
of  the  notes. — 3^ench  v.  Turner,  S^ 

2.  The  assignor  in  such  case  impliedly 
warrants  that  the  notes  have  not  been, 
paid  to  him;  yet  if  they  have  in  fact 
been  paid  to  him,  he  is  not  liable  on  the 
contract  of  assignment,  but  only  for  the 
consideration  received  by  him  for  the 
transfer.  lUd. 

3.  A  general  assignment  for  the  benefit  of 
creditors,  will  not  divest  the  lien  of  a 
pending  proceeding  in  aid  of  execution. — 
Graydon  v.  Barlow  et  al,  197 

4.  Neither  the  common  law  nor  the  statute 
of  1843,  authorized  the  assignment  of  a 
judgment,  so  as  to  enable  the  assignee  to 
proceed  thereon  in  his  own  name. — Reid, 
executor,  ^c.  v.  Ross,  265 

5.  The  statute  now  in  force  (2  R.  S.,  p.  335) 
seems  to  make  such  assignment  vest  the 
title  in  the  assignee,  and  authorizes  him 
to  bring  any  action  thereon,  in  his  own 
name,  which  could  have  been  brought  bv 
the  judgment  plaintiff".  roid. 

6.  An  assignment  of  a  judgment  simply 
transfers  it  to  the  assignee ;  and  no  lia- 
bility as  to  the  solvency  of  the  judgment 
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debtor  attaches  against  the  assignor,  in 
the  absence  of  fraud  or  express  stipula- 
tion. Ibid. 

7.  In  order  to  constitute  an  assignment, 
either  in  law  or  equity,  there  must  he 
such  an  actual  or  constructive  appro- 
priation of  the  subject  matter  assigned,  as 
to  confer  a  complete  and  present  right  on 
the  assignee;  even  where  the  circum- 
stances do  not  admit  of  its  immediate  ex- 
ercise.—i^orrf  et  a/,  V.  Qarner,  298 

8.  A  covenant  on  the  part  of  a  debtor  to 
apply  a  particular  fund  in  payment  of  the 
debt,  so  soon  as  he  receives  it,  will  not 
operate  as  an  assignment.  Ibid, 

ATTACHMENT. 
Answer  to  affidavit  in.     See  Pleading,  36. 

1.  After  the  Court  has  rendered  final  judg- 
ment for  the  sale  of  proi)erty  attached,  it 
is  too  late  for  the  attachment  defendant  to 
claim  it  as  exempt  from  sale. — The  State 
ex  rel,  Biddinger  v.  Munly  et  a/.,  8 

2.  If  the  attachment  defendant  can  not 
have  his  property  set  apart  as  exempt, 
when  the  attachment  is  levied  and  before 
final  judgment,  he  may  certainly  set  uj) 
his  claim  to  hold  the  pro|)eity  exempt 
from  sale,  as  a  defense  to  the  attachment. 

Ibid. 

3.  Where  an  attachment  is  in  the  hands  of 
one  officer,  and  an  execution  in  the  hands 
of  another,  the  writ  first  levied  will  obtain 
the  prior  lien. — Moore  v.  FitZj  43 

4.  Where  two  writs  against  the  same  per- 
son, are  in  the  hands  of  the  same  officer, 
he  must,  unle.ss  otherwise  directed,  first 
levy  the  writ  which  fii-st  came  to  his 
hands.  li/id. 

5.  If  the  plaintiffs  in  the  older  writ  direct 
the  officer  not  to  levy  the  same,  it  would 
operate  as  a  withdrawal  or  waiver  of  their 
prior  lien,  and  make  it  the  duty  of  the 
officer  to  levy  any  junior  writs  in  his  hands. 

lOid. 

6.  Semltle^  that  a  motion  to  discharge  an 
attachment  can  not  be  made  without  n 
full  appearance  to  the  action. —  WiH  et  al. 
V.  Whitney  et  al.,  194 

7.  At  common  law,  a  writ  to  be  executed 


on  the  person  could  not  mn  beyond  a 
term ;  and  under  our  statutes,  the  forms 
prescribed  for  such  writs,  require  service 
before,  and  a  return  at,  the  next  tenn. 

Ibid. 

8.  Writs  of  attachment  do  not  fiill  within 
the  rtde  of  personal  writs,  but  may  run 
until  executed ;  or  at  least,  until  by  reason- 
able diligence  they  can  be  executed.    Ibid. 

9.  It  is  not  erroneous  for  a  sheriff  to  ctll 
different  persons  to  assist  him  in  levying 
upon  and  appraising  different  pieces  Of 
property,  taken  on  the  same  writ  of  attach- 
ment Ibid. 

10.  The  statute  does  not  require  that  the 
householder,  thus  assisting,  should  be 
sworn ;  and  the  proceedings,  being  stata- 
tory,  need  only  conform  to  the  statute. 

mi 

ATTORNEY. 

1.  As  a  general  rule,  every  communication 
which  a  client  makes  to  his  legal  adviser, 
for  the  purpose  of  professional  advice  or 
aid,  upon  the  subject  of  his  rights  or  lia- 
bilities, is  to  be  deemed  confidential. 
Borum  v.  FotUs  et  al,^  50 

2.  This  rule  is  not  confined  to  communica- 
tions made  for  the  purpose  of  enabling  an 
attorney  to  conduct  a  cause  in  Court;  but 
includes  communications  made  by  one  to 
his  legal  adviser,  while  engaged  and  em- 
ployed in  that  character,  and  where  the 
object  is  to  get  his  legal  opinion  asio 
his  employer's  legal  rights  and  fiabilities. 

^  Ibid.* 

3.  Such  communications,  to  be  privileged, 
must  have  been  addressed  to  an  attorney, 

.  in  his  professional  character,  with  a  view 
to  legal  advice,  which,  as  an  attorney,  it 
was  his  duty  to  give.  Ihid. 

4.  Where  the  terms  of  a  contract  have  been 
agreed  upon  between  the  parties,  and  an 
attorney  is  afterward  employed  as  t 
scrivener,  merel}*,  to  reduce  the  contract 
to  writing,  and  no  inquiry  is  made  of  b>°^ 
as  to  its  legal  effect,  communications  made 
to  him,  while  thus  engaged,  will  not  be 
regarded  as  privileged.  I^d. 

5.  The  retainer  of  an  attorney  is  a  good 
consideration  for  a  promise  to  pay  a  stipu- 
lated amount — Pennington  v.  Nave  H  ali 
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BANKS. 

See  Taxes,  4. 

!•  Section  9,  of  the  general  banking  law 
of  1852,  and  $  10,  of  the  amended  law 
of  1855,  which  provide,  in  certain  con- 
tingencies, for  the  application  of  interest 
accruing  on  bonds  of  the  bank  depasited 
with  the  Auditor  of  State,  to  the  rcdcmp- 
tion  of  the  notes  of  the  bank,  construed 
in  connection  with  the  law  of  January 
26,  1855,  (Acts  1855,  p.  17,)  authorizing 
the  auditor,  in  certain  cases,  to  retain  the 
interest  accruing  on  the  bonds  for  the  pay- 
ment of  taxes  due  from  the  bank,  require, 
that  tlie  interest,  if  needed,  should  first  go 
to  the  redemption  of  the  notes  of  the  bank ; 
and  if  not  so  needed,  it  may  then  be 
retained  by  the  auditor  for  the  payment 
of  taxes. — Ewing  v.  Robeson  et  al,         26 

2.  In  September^  1854,  the  trustees  of  the 
town  of  ConnerswUe,  assessed  against  the 
bank  of  ConnersviUe^  for  taxation,  the 
entire  capital  stock  of  the  bank.     Held, 

.  that  the  stock  in  question  was  the  pro- 
perty of  the  individual  stockholders,  and 
not  in  any  sen.se  the  propeity  of  the 
corporation. — Con  well,  President^  ^^c.  v. 
Tovm  of  Connersuille,  150 

3.  The  corporation  was  liable  to  be  taxed 
for  corporate  property  only ;  and  the  indi- 
vidual corporators,  for  the  shares  of  stock 
held  by  them,  in  the  counties  where  they 
respectively  resided.  Ibid. 

BASTARDY. 
See  Evidence,  32. 

BILL  OF  EXCEPTIONS. 

1.  A  pleading  stricken  out  on  motion,  is  not 
in  the  record,  unless  put  in  by  bill  of 
exceptions. — Searl  v.  Smitfi,  23 

2.  Where  a  party  moves  upon  affidavit  to 
set  aside  the  service  of  process,  for  irregu- 
larity, but  files  no  bill  of  exceptions  to 
the  ruling  of  the  Court,  the  affidavit  and 
copy  of  the  summons  will  not  be  regarded, 
on  appeal,  as  part  of  the  record. —  Taylor 
V.  Flekher,  80 

3.  Where  leave  has  been  given  by  the  Court 
.  to  file  a  bill  of  exceptions  after  the  term, 


the  record  must  show  that  it  was  filed 
within  the  time  limited. — Peck  v.  Vankirk, 

159 

4.  A  bill  of  exceptions  is  no  part  of  the 
record,  unless  the  record  shows  when  it 
was  filed.  Ibid. 

BILLS  OF  EXCHANGE. 

1.  Where  the  drawee  of  a  bill  of  exchange 
accepts  the  bill,  the  presumption  is  that 
he  has  funds  of  the  drawer  in  his  hands, 
to  the  amount  of  the  bill ;  but  that  pre- 
sumption may  be  rebutted. — Dickei-aon  et 
al.  V.  2\irner  et  al.,  4 

2.  The  drawee  may  show  that  he  accepted 
and  paid  the  bill  for  the  accommodation 
of  the  drawer;  and  the  law  will  then 
imply  an  undertaking  on  the  part  of  the 
drawer  to  indemnify  the  acceptor,  who, 
on  such  implied  obligation,  may  have  his 
action  against  the  drawer.  Ibid, 

3.  If  one  of  several  drawers  of  a  bill  joins 
in  it  as  principal,  and  the  others  as  sureties 
for  him,  and  the  drawee,  with  a  knowl- 
edge of  these  facts,  accepts  and  pays  it, 
without  any  funds  of  the  drawers  in  his 
hands,  there  is  an  implied  obligation  on 
the  part  of  all  the  drawers, — sureties  as 
well  OS  principal,  to  indemnify  him ;  and 
he  may  have  his  action  against  them  all, 
as  for  money  paid  to  their  use.  Ibid. 

4.  The  contract  of  the  drawer  of  a  bill  of 
exchange,  as  to  its  construction  and  legal 
effect,  is  to  be  governed  by  the  law  of  the 
place  where  the  bill  is  drawn ;  that  of  the 
acceptor,  by  the  law  of  the  place  where 
the  bill  is  payable. — Huitt  et  al  v.  Standart 
et  al.f  33 

BONDS. 

Waiver  of  defect  in.     See  Replevin,  3. 

Suit  on  cotistables.     See  Constables,  1,  2. 

On  appeal,  how  approved.    See  Appeal,  4,  6. 

Suit  on  guardian^s  bond.    See  Limitations,  1. 

Surety  on  almimstratoi-'s  bond.  See  ExKca- 
TORs  and  Administrators,  23.  Surety, 
7,  12,  13. 

Consideration  of  appeal  bond.  See  Appeal 
Bond. 

1.  Suit  against  a  justice  of  the  peace  and 
his  sureties  upon  his  official  bond,  for 
failure  to  pay  over  money  collected.  The 
bond  was  conditioned  for  the  payment,  to 
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the  person  entitled  thereto^  of  all  moneys 
which  should  come  into  Mb  hands  as  such 
justice  during  his  continuance  in  office. 
JSeldf  that)  in  order  to  a  recoreiy,  it  was 
incumbent  on  the  relators  to  prove  that 
the  money  sued  for  had  been  collected 
b.y  the  justice  during  his  continuance  in 
office.-^^tVia  et  al*  v.  The  State  ex  rel, 
cfv,  64 

2,  Until  the  removal  of  a  guardian  fit)m 
his  trast)  the  statute  does  not  authorize 
a  suit  by  his  infimt  wards,  on  his  bond, 
for  the  recovery  of  money  in  his  hands ; 
but  does  authorize,  in  an  action  by  them 
for  a  failure  to  report  as  required  by  law, 
a  judgment  for  10  per  cent  on  the  amount 
of  trust  funds  in  his  hands. — Ely  et  al,  v. 
Hawkins  et  a/.,  230 

BOUNDARIES. 

Change  of  county.  See  County  Commis- 
SIOifERS,  &c.,  6,  7,  8. 

1 .  Where  adjoining  landed  proprietors  agree, 
by  parol,  upon  a  boundary  between  them, 
different  from  the  true  boundary,  without 
any  consideration  except  the  mutuality  of 
the  agreement,  it  is  not  binding,  unless 
acted  upon  to  such  an  extent  as  to  make 
it  inequitable  for  either  party  to  set  up 
the  tiue  boundary;  as  where  improve- 
ments have  been  made  on  the  faith  of 
the  agreement — Meyers  et  al,  v.  Johi- 
son,  261 

2.  Such  a  parol  agreement,  based  upon  a 
valuable  consideration,  where  it  is  so  far 
performed  as  to  be  taken  out  of  the  statute 
of  frauds,  might  be  valid,  and  be  enforced 
in  a  Court  of  equity.  Ibid. 

BURDEN  OF  PROOF. 

Where,  in  an  action  before  a  justice  of  the 
peace,  on  a  promissory  note,  the  defendant 
answers,  admitting  the  execution  of  the 
note,  and  setting  up  a  counter  claim,  the 
general  issue  is  in  by  law,  in  addition  to 
the  special  defense  pleaded ;  and  the  bur- 
den of  the  issue  being  on  the  plaintiff,  he 
is  entitled  to  open  and  close. — Howard  v. 
Eisling,  83 


C. 


CAPIAS  AD  RESPONDENDUM. 

Discharge  from,   arrest   on.     See   Habeas 
Corpus,  1,  2. 


CASES  OVERRULED,  DOUBTED,  OB 
EXPLAINED. 

1.  SharJdin  v.  Cooper,  8  Blaekfl  41,  otct- 
ruled  by  Httnt  etaL'v.  Standart  etal^  ZS 

2.  CoUins  V.  Nave^  9  LuL  209,  doubted, 
Cramer  v.  WngJit,  278 

CHANCERY. 

Evidence  in.     See  Pbactice,  43,  44. 

Chanceiy  causes,  under  the  old  pracuoe^ 
were  decided  in  the  appellate  Courts  on 
the  weight  of  evidence,  and  hence  the 
evidence  was  required  to  be  by  depositioD, 
and  not  oral,  and  to  be  placed  in  the  record. 
^BenneU  et  <d.  v.  Weicht  332 

CIRCUIT  COURT. 

1.  The  statute  requiring  that  where  the 
judge  of  a  Circuit  C^urt  is  abeent  for 
more  than  three  days,  his  Court  shall  be 
adjourned  until  Court  in  conrse,  only  ap- 
plies to  cases  where  the  judge  is  absent 
without  a  regular  adjournment,  and  does 
not  prohibit  an  adjournment  for  more  than 
three  days. — Seymour  v.  The  State,  288; 
Eedtoine  v.  The  State,  293 

2.  Where  the  administration  of  an  estate  is 
transferred  fh>m  the  Common  Pleas  to  the 
Circuit  Court,  the  latter  has  jurisdiction 
to  do  any  act  in  relation  thereto,  which 
the  former  could  have  done. — Evans  v. 
Buchanan,  adrn'r,  (ft%,  438 

CITIES. 

See  Streets. 

Suhscription  of,  to  stock  of  railroads.  See 
Municipal  Law,  1-10. 

Power  to  build  sclvodl-houses,  only  by  special 
tax.     See  Municipal  Law,  11. 

CITIZEN. 

1.  The  term  *' citizen,"  as  used  in  ^  23,  of 
art.  1,  of  the  Constitution,  includes  only 
white  male  citizens  of  the  United  States, 
of  the  age  of  twenty-one  years,  and  white 
males  of  foreign  birth,  of  the  like  age,  who 
have  declared  their  intention,  under  the 
act  of  Congress,  to  become  citizens  of  the 
United  States,  and  have  resided  in  this 
State  six  months. — Thomasson  y.  The 
State,  4i9 
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2.  Qumre:  Whether  these  latter  are  citizens 
under  ^  2,  of  art.  2,  of  the  Clonstitution 
of  this  State  ?  lind, 

CLERK. 

1.  The  time  served  under  the  new  Consti- 
tution, pursuant  to  an  election  under  the 
old,  must  be  regarded  as  part  of  the  eight 
years  to  which  a  clerk  .is  limited  under 
the  former. — Carson  v.  McPhetridge,  327 

2.  The  limitation  to  eight  years,  in  J  2,  arC 
6,  of  the  Constitution,  does  not  embrace 
time  ser\'ed  under  apro  tern,  appointment, 
or  a  simple  holding  over  to  fill  a  vacancy. 

Ibid. 

COMMISSIONS. 

A.  was  employed  by  a  railroad  company  to 
procure  subscriptions  to  stock — and,  in 
the  exercise  of  such  agency,  without  the 
knowledge  of  the  company,  received  re- 
ward from  persons  subt;cribing  lands  for 
stock,  for  procuring  their  lands  to  be  taken 
by  the  company.  Behly  that  the  agency 
in  behalf  of  the  subscribers  was  inconsist- 
ent with  the  agency  for  the  company; 
was  an  act  of  bad  faith ;  and  worked  a 
forfeiture  of  all  right  to  compensation 
from  the  company. —  The  Cleveland  and 
St,  Louis  Railroad  Co.  v.  Pattison,        70 

COMMON  CARRIER. 

1.  Suit  by  A.,  against  the  owners  of  a  steam- 
boat, to  recover  the  value  of  a  package  of 
money,  intrusted  by  him  to  the  clerk  of 
the  boat,  to  be  by  him  transported  to 
another  port  Hdd,  That  an  answer 
averring  want  of  authority  in  the  clerk 
to  receive  and  carry  such  packages,  with- 
out compensation  to  the  owners  of  the 
boat,  and  without  their  knowledge,  was 
not  bad  as  amounting  to  the  general  issue ; 
there  being  no  averment  in  the  complaint 
that  the  defendants  were  engaged  in  the 
businesss  of  carrying  packages  of  money 
for  hire. — The  Cincinnati^  ^c  Mail  Line 
Company  v.  Boal  et  al.^  345 

2.  That  the  liability  of  the  carrier,  in  such 
cases,  is  to  be  determined  by  an  in- 
quiry into  the  nature  and  extent  of  the 
employment  and  business  in  which  he 
holds  himself  out  to  the  public  as  being 
engaged.  Ihid. 

3.  The  proof  of  the  usage  of  the  clerks 


of  such  boats,  to  receive  and  carry  such 
packages  from  one  port  to  another,  with- 
put  hire,  in  the  expectation  that  such  boat 
would  be  preferred  by  the  parties  in  their 
shipments  of  freight,  is  insufficient  to  bind 
the  owners :  firsts  because  no  certain  or 
fixed  standard  of  remuneration  is  shown, 
nor  that  the  consignee  of  the  package 
would  be  liable  to  make  any  return  for 
the  risk  and  labor  incurred ;  and,  second, 
because  it  is  not  shown  that  such  usage 
had  grown  up  with  the  consent  of  the 
owners  of  vessels,  or  that  it  was  more 
than  a  mere  accommodation  usage.    Ibid. 


CONDITION  PRECEDENT. 
See  Stock,  Subscription  op,  5. 
Pleading  a  waiver  of.     See  Pleading,  35. 

CONDITION  SUBSEQUENT. 
See  Estates  upon  Condition,  1,  & 

CONFESSION  OP  JUDGMENT. 

1.  A  power  of  attorney  to  confess  a  judg- 
ment is  not  revocable  by  act  of  the  party 
giving  it,  but  if  any  fiict  be  alleged 
afiecting  its  validity,  the  Court  will  per- 
mit an  issue  to  be  formed  and  tried,  and 
annul  the  warrant,  or  reduce  the  amount 
of  the  judgment,  as  the  &cts  may  require. 
—Kindig  v.  March,  248 

2.  A  judgment  by  confession  may  be  cor- 
rected  on  complaint   filed,  as  in  other 


cases. 


im. 


CONSIDERATION. 


See  Contract,  1.    Promissory  Notes,  10. 

1.  Where  one  partner  purchases  of  his  co- 
partner his  interest  in  the  partnership 
property,  under  a  mistake  as  to  the  true 
condition  of  the  partnership  accounts,  but 
without  fraud  in  the  partner  selling,  there 
is  no  legal  consideration  for  a  promise  of 
the  latter  to  make  up  the  amount  of  the 
mistake. — Eakin  v.  Fenton,  59 

2.  A  moral  consideration  is  insufficient  to 
support  an  action.  Ibid* 

3.  Where  adjoining  landed  proprietors  agree, 
by  parol,  upon  a  boundary  between  them 
different  frt>m  the  true  boundary,  without 
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any  consideratioB,  except  the  mutuality  of 
the  agreement,  it  is  not  binding,  unless 
acted  upon  to  such  an  extent  as  to  make 
it  inequitable  for  either  party  to  set  up  the 
true  boundary. — Meyers  et  al,  v.  Johtaon, 

261 

4.  A.  and  B.  being  sureties  for  (7.  upon  a 
certain  debt,  agreed  in  writing,  in  con- 
sideration that  C  would  pay  said  debt 
out  of  certain  moneys  owing  to  her,  that 
they  would  effect  an  insurance  on  the 
life  of  her  son,  for  her  benefit,  for  $2000, 
or  in  case  of  his  death  before  such  insur- 
ance was  effected,  they  would  pay  to  her 
^aid  sum  of  $2000.  Suit  by  C.  upon  the 
agreement  Eeld,  1st.  That  as  G.  was 
already  liable  to  pay  the  debt,  her  prom- 
ise to  pay  it  out  of  a  particular  fund 
imposed  no  additional  obligation  upon  her, 
neither  did  it  operate  to  the  benefit  of  the 
sureties,  as  an  assignment  of  the  debt  due 
to  her. — Ford  et  al.  v.  Qamer,  298 

2d.  That  as  the  promise  of  C.  to  pay 
th^  debt  out  of  a  particular  fund  con- 
ferred no  benefit  on  the  sureties,  and  im- 
posed no  loss,  trouble,  charge  or  incon- 
venience upon  her,  it  was  insufficient  as 
a  consideration,  to  support  the  promise  of 
the  sureties  to  effect  the  insurance.    lUd, 

5.  The  retainer  of  an  attorney  is  a  good 
consideration  for  a  promise  to  pay  a  stip- 
ulated amount. — Fennington  v.  Nave  et 
al,  ,       323 

6.  The  removal  of  a  cause  to  an  appellate 
Court,  where  it  will  stand  for  trial  de 
vovOf  is  of  itself  a  good  consideration  to 
support  the  appeal  bond. — Butler  v.  Wad- 
ley,  executory  4*^.,  502 

CONSTABLES.  • 

1.  Suit  upon  a  constable's  official  bond. 
The  breaches  alleged  were,  1st,  failure  to 
return  an  execution  :  2d,  &ilure  to  make 
the  money  which  he  might,  and  ought  to 
have  made ;  3d,  failure  to  make  a  levy 
and  ofl'er  to  sell  in  thirty  days.  Held, 
that  the  2d  and  3d  breaches  were  not 
well  assigned,  there  l)e?ng  no  averment 
that  the  execution  defendant  was  within 
the  bailiwick  of  the  officer,  or  had  prop- 
erty therein  subject  to  said  execution. — 
The  State  ex.  rel.,  i^c.  v.  SJiackleford  el  al, 

376 

2.  That  the  first  breach  was  also  defectively 


assigned,  for  reasons  given  in  The  8iaU  v. 
Youmansj  5  Ind.  281 ;  and  even  if  well 
assigned,  only  nominal  damages  could 
be  recovered  on  it ;  and  a  cause  will  not 
be  reversed  to  enable  a  party  to  recover 
such  damages.  Ibid. 

CONSTITUTIONAL  LAW. 
See  Citizen,  1, 2.    Liquor  Law. 

1.  The  Act  of  March  5,  1859,  (Acts  1859, 
4  p.  150,)  entitled  "  An  Act  supplemental  to 

'  an  act  to  exempt  property  from  sale  in 
certain  cases,' "  did  not  take  effect  till  the 
laws  of  that  year  had  been  published  and 
circulated  in  the  several  counties  of  the 
State ;  the  section  of  the  law  declaring 
that  it  should  be  in  force  sooner,  being  un- 
constitutional for  not  declaring  an  emerg- 
ency.— Mark  et  al.  v.  The  State  ex.  rd., 
i^c,  98 

2.  The  disabling  provision  in  (  2,  art  6, 
of  the  new  Constitution,  which  ordains 
that  "no  person  shall  be  eligible  to  the 
office  of  clerk,  recorder,  or  auditor,  more 
than  eight  years  in  any  period  of  twelve 
years,"  literally  applies  to  periods  of  time 
under  the  new  Constitution,  and  not  to 
terms  of  office. — Carson  v.  McPhetridge, 

327 

3.  The  tenth  subdivision  of  the  schedule  to 
the  new  Constitution  constnied  in  refer- 
ence to  the  disabling  clause,  in  $  2,  art  6, 
aided  by  a  recurrence  to  the  history  of  the 
time  of  the  adoption  of  the  new  Cbnstita- 
tion,  shows  that  it  was  the  intention  of 
the  convention  which  frametl  it,  that  those 
officers  who  held  over  under  the  new, 
should  be  regarded  as  doing  so  by  virtue 
of  their  popular  election  under  the  old 
Constitution  ;  and  that  such  holding,  as  to 
term,  should  be  regarded  as  a  holding  un- 
der the  new  Constitution.  Ilnd. 

4.  The  time  served  under  the  new  Consti- 
tution, pursuant  to  an  election  under  the 
old,  must  be  regarded  as  a  part  of  the 
eight  years  to  which  a  clerk  is  limited 
under  the  former.  Ihid. 

5.  The  limitation  to  eight  years,  in  §  2,  art. 
6,  of  the  new  Constitution  does  not  em- 
brace time  served  in  either  of  the  offices 
named  in  said  section,  under  a  pro  tern. 
appointment,  or  a  simple  holding  over  to 
fill  a  vacancy,  according  to  the  provisions 
of  $  11,  art  2.  Ibid. 
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6.  The  tenn  'Eligible/'  as  used  in  the  new 
Constitution,  relates  to  the  capacity  of 
holding,  as  well  as  to  the  capacity  of 
being  elected  to,  an  office.  Ibid. 


CONSTITUTION,  Sections  of,  cited. 


Art.  4,  §  28. 
Art  10,  §  1. 

Art.  6,  §  2 

Art  2,  ^  11 

Art  2,  ^  2, 
Art  1,  ^  23 
Art  7,  ^  17 
Art.  7,  §   8 

Art.  4,  §  22 
Art.  1,  §  25 


99 


— Assessment  and  Taxation. 

See  Taxes,  6  and  7. 
— Term,  clerk,   &c.,    may 

hold,  328 

, — Fro  tern,  appointments  to 

office,  330 

— Citizens,  450 

— Privileges  of  Citizens,  450 
—Prosecution  of  Crimes,  452 
—Jurisdiction    of    Circuit 

Courts,  •  452 

— ^Uniformity,  455 

, — Uniformity,  465 


CONSTRUCTION. 
0/  Contract.     See  Evidence,  13. 

CONTINUANCE. 
•  See  New  Trial,  12.     Vebdict,  2. 

1.  In  an  affidavit  for  a  continuance,  it  is  not 
enough  for  the  party  asking  the  continu- 
ance to  state  that  he  has  used  due  dili- 
gence to  obtain  the  testimony ;  the  fiicts 
constituting  such  "due  diligence"  must 
be  specially  set  out     Pence  v.  Christman. 

^       ^  257 

2.  After  the  Court  has  passed  upon  an  ap- 
plication for  a  continuance,  it  is  not  error 
to  refuse  leave  to  amend  the  affidavit 

lind. 

CONTRACT. 

See  Promissory  Notes,  9,  10.  Surety,  6- 
Rescission  of  Contract,  1, 2.  Consider- 
ation.    Stock,  Subscription,  of  13,  14. 

1.  A.  sold  to  B.  two  bonds  of  the  C.  and  C. 
Bailroad  Company ^  for  $500  each,  payable 
on  May  1, 1859,  at  Cincinnati,  in  the  State 
of  Ohio,  to  Mm  McLean^  a  citizen  of  that 
place,  with  10  per  cent  interest ;  which, 
by  the  law  of  that  State  was  a  legal  rate 
of  interest  A.  guaranteed  to  B.  the  pay- 
ment of  the  bonds  according  to  their  tenor. 
Subsequently,  and  before  their  maturity, 
A.  took  them  up,  substituting  his  own 
agreement  to  pay  B.  the  principal  and 


interest  of  the  bonds.  Eeld,  that  the 
return  of  the  bonds  to  A.  constituted, 
priTna  faciei  ft  good  consideration  for  the 
agreement,  irrespective  of  the  validity  or 
invalidity  of  the  bonds  themselve& — But- 
ler et  al.  V.  Edgerton,  15 

2.  Where  the  buyer  of  personal  property 
agrees  to  pay  for  the  same  on  delivery, 
the  seller  may  demand  the  price,  and 
withhold  the  property  unless  it  is  paid ; 
but  he  is  not  bound  to  do  so,  but  may 
deliver  the  same  and  compel  the  payment 
of  the  price  afterward. — Kirby  v.  Stude- 
hakerf  45 

3.  A  partner  purchased  the  interest  of  his 
co-partner  in  the  partnership  property  un- 
der a  mistake  as  to  the  true  condition 
of  the  partnership  accounts,  but  without 
fraud  in  the  partner  selling. 

Heldf  that  there  was  no  legal  considera- 
tion for  a  promise  of  the  partner  selling 
to  make  up  the  amount  of  the  mistake. — 
JSakin  v.  Fentcn^  59 

4.  A  moral  consideration  is  insufficient  to 
support  an  action.  Ihid, 

5.  A.  sold  B.  a  lot  of  washed  wool  for  forty- 
six  cents  per  pound,  to  be  paid  for  on  Sept. 
11  and  delivered  on  Sept.  20,  1857.  Suit 
by  A.  alleging  a  readiness  to  deliver  the 
wool,  and  a  failure  on  B.^8  part  to  pay  for 
it ;  and  that  after  notice  to  B.^  he  had  sold 
the  wool  at  auction  for  twenty-five  cents 
per  pound.  HeUl^  that  the  court  below  erred 
in  instructing  the  jury  that  if  the  auction 
sale  of  the  wool  was  not  in  good  fidth,  but 
a  mere  sham,  the  plaintifis  could  not 
recover ;  and  that  the  instruction  should 
have  been  so  shaped  as  to  relate  to  the 
measure  of  damages. — Barbee  et  cd.  y. 
Laws  et  al,  109 

6.  A  &ther  procured  certain  real  estate  to 
be  conveyed  to  his  son,  who,  in  considera- 
tion of  such  conveyance,  entered  into  an 
agreement  in  writing,  not  under  seal,  to 
maintain  the  father  during  his  life,  and  to 
pay  certain  «ums  to  his  brothers  and  sis- 
ters; and  to  secure  the  performance  of 
said  agreement,  executed  a  mortgage  on 
the  land.  Afterward,  the  son  conveyed 
the  land  to  Z).,  and  the  fiither,  as  an  in- 
ducement to  such  purchase,  entered  into 
an  agreement,  in  writing,  with  the  son,  to 
receive  a  given  sum,  to  be  paid  by  a  cer- 
tain time,  in  discharge  of  the  agreement 
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for  his  maintainance ;  and  7).  agreed,  in 
writing,  with  the  son,  to  pay  the  amount 
named,  and  actually  paid  a  portion  of  it, 
but  fjuled  to  pay  the  whole  amount  by 
the  day  named.  Suit  by  the  father  to 
recover  the  land,  or  haye  the  same  charged 
with  his  mliintainance. 

Held,  that  the  time  agreed  upon  for  the 
payment  of  the  sum  agreed  to  be  taken 
in  discharge  of  the  contract  for  maintain- 
ance, was  not  made  or  regarded  by  the 
parties  as  of  the  essence  of  the  oontraci — 
Woodbdrry  v.  Duvail  et  cd.  160 

7.  Though  the  agreement  of  D.  was  not,  in 
terms,  a  contract  with  the  father,  yet  it 
was  for  his  benefit,  and  could  have  been 
enforced  by  him,  and  constituted  a  good 
consideration  for  the  release  of  the  con- 
tract for  maintainance.  Ihid. 

8.  As  the  contract  for  maintainance  was  not 
under  seal,  nor  a  conveyance  of  lands, 
nor  any  interest  therein,  it  could  be  dis- 
charged or  modified  by  an  agreement  not 
under  seal.  ^^.d- 

9.  A  breach  of  all  the  terms  of  the  contract 
of  maintainance  could  not  have  occurred 
until  the  death  of  the  father,  and  as,  after 
a  partial  breach,  a  new  contract  was  made, 
and  money  received  upon  it,  the  father 
could  not  disregard  or  annul  it,  without 
having  tendered  the  money  received  upon 
it  ^bid. 

10.  A  subscription  of  stock,  payable  by  the 
conveyance  of  a  specific  tract  of  land,  and 
conditioned  that,  m  case  the  company 
declined  to  take  the  land  at  the  price 
named,  the  subscription  should  be  void, 
is  a  mere  proposttumj  and  until  accepted 
by  the  company,  is  not  binding  upon  the 
subscriber. — Junction  RaUroad  Company 
V.  Jieeve,  admW^  4^.,  236 

CONTRIBUTION. 
Between  sureties.     See  Sdbety,  7. 

CORPORATIONS. 

See  Stock,  Subscription  of,  1,  2,  3.    Rail- 
road Company,  1.    Municipal  Law. 

1.  As  a  general  rule,  corporation  stocks, 
as  other  personal  property,  are  taxable, 
under  our  statutes,  to  the  individual 
owners,  in  the  counties  in  which  they 
severally  reside. — ConwelU  President,  <f"c. 
V.  The  Ihum  of  Connersville,  150 


2.  A  corporation  is  a  creature  existing,  not 
by  contract,  but  by  statute;  and  where 
its  rights  and  modes  of  action  are  maiked 
out  by  statute,  they  can  not  be  changed 
even  by  the  contracts  of  the  corporators. 
— The  Ohio  Insurance  Company  v.  Nunne- 
macher,  294 

3.  The  regulations  in  the  charter  of  a  cor- 
poration, touching  the  increase  of  stock, 
supersede  contracts,  and  govern  in  making 
such  increase.  Ibid, 

4.  Under  the  charter  of  the  Ohio  Luurance 
Company,  which  provides  that  the  direc- 
tors shall  have  power  to  increase  the  stock 
of  said  company  to  a  given  limit,  on  sudi 
terms  and  conditions,  and  in  such  manner, 
as  to  them  shall  seem  best,  the  existing 
stockholders  have  no  exclusive  right  to 
take  the  new  stock  in  amounts  propor- 
tionate to  the  several  amounts  of  the 
original  stock  held  by  them.  Ibid. 

5.  It  has  been  the  policy  of  our  law  makers, 
since  the  organization  of  the  State  govern- 
ment, to  discourage  the  accumulation  of 
real  estate  in  the  hands  of  corporations.— 
Tuber  et  al.  v.  Cincinnati,  ^  Bailroad 
Co.,  459 

COSTS. 
See  Practice,  8. 

1.  If  a  claimant  appeals  fix>m  an  allow- 
ance of  the  board  of  county  commission- 
ers, and,  on  appeal,  recovers  less  than  the 
amount  of  the  allowance  below,  he  must 
pay  the  costs  made  on  appeal. — Board  of 
Commissioners,  4^.  v.  Bennett,  181 

2.  A.  was  prosecuted  for  surety  of  the 
peace,  and  ordered  to  enter  into  recog- 
nizance, and  pay  the  costs  of  the  proceed- 
ing, and  stand  committed  until  paid  or 
replevied;  he  thereupon  demanded  of 
the  clerk  taxation  of  costs,  and  the  clerk 
having  failed  and  neglected  to  tax  the 
same,  the  Court  ordered  the  defendant  to 
be  discharged,  and  that  the  clerk  forfeit 
his  costs,  and  pay  to  the  parties  entitled 
thereto  their  costs  in  said  cause.  Held, 
that  there  is  no  rule  of  proceeding,  statu- 
tor}'  or  otherwise,  which  would  justify  the 
order. — Blx  parte  Nathan  Tompkins,    269 

3.  A  judgment  was  rendered  below  upon  a 
warrant  of  attorney,  waiving  the  benefit 
of  the  ap]»raii»ement  laws,  when  neither 
the  warrant  nor  the  contract  upon  which 
it  was  based  authorized  such  a  judgment 
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The  defendant,  without  attempting  to 
correct  the  error  below,  appealed  to  this 
Court,  and,  pending  the  appeal,  the  error 
was  corrected  in  the  lower  Court.  Hddy 
that  in  consequence  of  the  fkilure  of  the ! 
appellant  to  make  any  effort,  in  the  Court 
below,  to  be  relieved  of  that  portion  of 
the  judgment  complained  of,  he  must  pay 
the  cost  of  the  appeal. — Bcherts  v.  Hamil- 
ton et  ahy  305 

4.  Costs  can  not  be  taxed  against  the  plaintifi:* 
on  motion,  on  the  gi-ound  that  his  cause 
of  action  might  have  been  pleaded  by  him 
as  a  counter  claim  to  an  action  previously 
brought  against  him  by  the  defendant; 
such  facts  must  be  pleaded,  and  a  record 
of  the  former  suit  set  out. — Norris  v. 
Anw8,  365 

COUNTER  CLAIM. 

Suit  upon  a  promissory  note.  l*he  de- 
fendant answered  that  the  payee  of  the 
note,  and  plaintiff's  assignor,  was  treas- 
urer of  the  city  of  Fort  Wayne;  that 
defendant,  as  his  successor  in  said  office, 
receipted  to  him  for  a  certain  sum  of 
money  belonging  to  said  city,  and  became 
chargeable  therewith ;  that,  after  the  giving 
of  said  receipt,  his  predecessor  had  with- 
drawn a  portion  of  the  money  from  the 
bank  in  which  it  was  deposited.  Prayer, 
that  the  amount  so  withdrawn  might  be 
recouped  from  the  note.  Held,  that  if  the 
defendant  never  received  the  money  from 
his  predecessor  in  office,  he  was  not  liable 
to  the  city  for  it ;  and  not  having  paid  it 
to  the  city  for  his  use,  he  could  not  recoup 
the  amount  against  the  note. — Nill  et  ah 
Comparet,  243 

COUNTY   COMMISSIONERS, 
BOARD  OF. 

See  Lingevfelter  v.  Doison  et  a/.,  222. 

1.  Suit  against  the  Board  of  Commissioners 
of  Decatur  Count y^  for  medical  services 
rendered  to  paupers  of  Washington  town- 
ship, in  said  county.  The  claim  was 
presented  to  the  board  for  allowance,  but 
was  rejected,  on  the  ground  that  the  hoard 
had  contracted  with  and  appointed  an- 
other physician  to  attend  the  poor  of  said 
township.  Held,  that,  under  1  R.  S.  1852, 
§  10,  p.  102,  the  plaintiff  had  his  option, 
either  to  appeal  from  the  action  of  tiie 
board,  or  to  bi-ing  suit. — The  Board,  ^c. 
of  Decatur  Cownty  v.  Wheel-don^  147 


2.  As  the  complaint  avers  that  the  plaintiff 
was  employed  by  the  township  authori- 
ties, having  control  of  matters  connected 
with  the  poor,  it  was  sufficient  in  a  pro- 
ceeding before  a  justice.  Ibid* 

3.  While  it  is,  perhaps^  the  duty  of  the 
township  authorities  to  provide  relief  for 
those  in  temporary  need,  it  does  not  fol- 
low that  they  may  disregard  contracts  of 
the  county  board,  and  employ  another 
physician  to  attend  the  poor.  Ihid> 

4.  If  a  claimant  appeals  from  an  allowance 
of  the  board  of  county  commissioners, 
and,  on  appeal,  recovers  less  than  the 
amount  of  the  allowance  below,  he  must 
pay  the  costs  made  on  appeal.— jS^^ori  of 
CommissionerSf  <^.  v.  Bennett,  181 

5.  Appeal  from  an  order  of  the  board  of 
commissioners  vacating  a  highway.  It 
appeared  from  the  record  that  the  com- 
missioners had  granted  an  appeal,  specify- 
ing the  penalty  of  the  appeal  bond,  and 
the  surety  to  be  taken  thereon :  the  audi- 
tor filed  the  bond,  and  sent  up  a  transcript 
Hddj  that  the  auditor  should  have  ap- 
proved the  bond  as  an  act  of  his  own 
judgment ;  and  as  it  is  left  in  doubt  by  the 
record  whether  he  did  so  approve  it,  or 
merely  filed  it  under  the  approval  of  the 
commissioners,  the  appeal  was  not  well 
taken. — Shepherd  v.  Dodd.  217 

6.  Petition  to  the  Board  of  Commissioners 
of  Warren  County  for  a  change  of  bound- 
ary between  that  county  and  Fountain. 
The  board  having  heard  the  evidence,  re- 
fused to  order  the  petition  to  be  filed  and 
continued,  and  refused  to  permit  any 
record  to  be  made  of  their  proceedings  on 
the  petition.  Proceedings  by  mandate  in 
the  Circuit  Court  to  compel  the  board  to 
make  such  record.  Hetd,  that  a  record 
should  have  been  made  by  the  commis- 
sioners of  their  action  on  the  petition,  so 
that  an  appeal  could  be  taken,  if  desired. 
— Board  of  Commissioners,  iS^c,  v.  Tke 
State,  250 

7.  They  might  be  compelled  by  mandate  to 
make  such  record.  Ibid. 

8.  The  merits  of  the  petition  must  be  tried 
on  appeal,  and  not  on  a  return  to  the 
mandate.  Hid. 

COURT  OF  COMMON  PLEAS. 

1.  A  judgment  by  confession,  in  the  Court 
of  Common  Pleas^  on  the  second  day  of 
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the  term,  being  the  day  set  apart  for  pro- 
bate business,  is  not  erroneous. — Clotiser 
V.  March,  82 

2.  The  Court  of  Common  Pleas,  under  the 
law  of  March  5,  1859,  has  concurrent 
jurisdiction  with  the  Circuit  Court  in  all 
civil  cases,  except  those  enumerated,  with- 
out regaixi  to  the  amount  involved. — Kiger 
V.  Franklin,  102 

3.  The  act  of  March  1,  1853,  providing 
compensation  to  the  owners  of  animals 
killed  or  injured  by  the  cars  of  any  rail- 
road company,  did  not  apply  to  causes 
commenced  in  the  Court  of  Common 
Pleas. — The  Indianapolis,  ^c*  Bailroad 
Co.  V.  Fislier,  203 

4.  Under  the  Revised  Statutes  of  1852,  the 
Courts  of  Common  Pleas  have  original, 
exclusive  jurisdiction  in  all  suits  involving 
the  validity  of  wills. — Goodrich  et  oL  v. 
Posey  et  al,  392 

5.  The  Court  of  Common  Pleas  has  juris- 
^  diction  of  an  action  to  set  aside  the  settle- 
ment of  an  administrator  for  fraud. — Beard 
et  ah  V.  First  Presbyterian  Cliurch,  ^c, 

490 

6.  Where  in  an  action  for  trespass  to  land, 
the  defendant,  under  the  general  denial, 
gave  evidence  to  show  title  in  a  third  per- 
son, but  did  not  prove  that  he  claimed 
under  such  person,  the  title  to  real  estate 
was  not  in   issue. — Beach  v.  Livergood, 

496 

COVENANT. 
Averment  of  breach  of.     See  Pleading,  27. 

CREDITOR'S  BILL. 

In  a  proceeding  in  chancery  by  creditors, 
to  subject  assets  to  the  payment  of  their  ^8. 
respective  claims,  if  the  assets  be  insuf- 
ficient to  pay  the  claims  in  full,  they  must 
be  distributed  ratably  to  all  the  creditors 
establishing  their  claims.  —  Kimball  v. 
Whitney.  280 


CRIMINAL  LAW. 

See  Riot.     Liquor  Law. 

1.  Where  an  affidavit  upon  which  an  infor- 
mation for  assault  and  battery  was  based, 
purported  to  have  been  made  in  the  county 
in  which  the  cause  was  tried  below,  before 
one  A.,  but  without  designating  his  office, 
and  a  motion  to  quash  was  made  and  over- 
ruled, it  must  be  presumed  that  the  Court 


below  was  fully  advised  that  he  wis  a 
person  authorized  to  administer  oaths. 
—Brooster  v.  The  State,  190 

2.  If  property  be  taken  from  the  person  of 
another  by  violence,  or  putting  in  fear, 
against  the  will  of  such  person,  such  tak- 
ing is  robbery. — Seymour  v.  The  State, 

288 

3.  As  the  degree  of  force,  in  the  taking, 
necessary  to  constitute  robbery  is  not 
described  in  the  statute,  it  is  only  neces- 
sary that  the  taking  should  be  by  means 
of  force ;  and  where  several  combine  to 
push  one  rudely  about,  and  while  his 
attention  is  thus  drawn  away,  take  his 
money,  it  is  robbery.  Ibid. 

The  proper  construction,  in  ordinaxy  cases, 
of  2  R.  S.,  §  84,  p.  372,  is,  that  the  parties 
must  avail  themselves  of  the  right  to 
challenge  jurors,  either  peremptorily  or 
for  cause. — Bradford  v.  The  State,      347 

If  a  person  called  as  a  juror  is  chal- 
lenged for  cause,  the  Court,  after  hearing 
the  examination,  &c.,  should  exercise  a 
sound  legal  discretion  in  determining  his 
competency.  Ibid. 

An  opinion  based  upon  mere  rumor,  not 
upon  a  knowledge  of  the  facts,  from  hear- 
ing evidence,  or  from  conversing  with  wit- 
nesses, unless  firmly  fixed,  is  not  cause 
for  a  challenge.  Ib^ 

Where  the  evidence  as  to  the  competency 
of  a  juror,  because  of  previously  formed 
or  expressed  opinions  as  to  the  guilt  of 
the  accused,  is  conflicting,  the  decision  of 
the  Court  below  will  be  respected,  in  like 
manner  as  in  the  case  of  trials  of  issues 
of  fact  in  civil  cases.  Ibid. 

Affidavits  of  jurors  may  be  received  to 
sustain,  but  not  to  impeach  their  verdict 

Ibid. 

A  freeholder,  merely,  is  not  competent  to 
sit  upon  a  petit  jury,  he  must  be  a  house- 
holder. Ibid. 


o. 
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10.  Where  it  does  not  appear  in  the  record, 
whether  the  jurors  who  tried  the  cause, 
were  or  were  not  competent,  their  compe- 
tency will  be  presumed.  Ibid. 

11.  The  criminal  law  of  this  State  is  en- 
tirely statutory,  and  not  of  common  law 
origin. — Beal  v.  The  State,  378 

12.  The  crime  of  larceny  perpetrated  in 
another  State,  is  not  transplanted  with  the 
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-  goods,  into  this  State,  so  as  to  become  an 
offense  against  this  State,  punishable  here ; 
but  only  so  as  to  enable  us  to  return  the 
criminal  to  the  proper  vicinage.  Ilrid. 

13.  In  an  indictment  for  forgery  in  utcering 
and  putting  away  counterfeit  bank  notes, 
the  notes  were  described  as  payable  to 
"  E.  Iipnotiff  or  bearer,"  while  those  offered 
in  evidence  were  payable  to  '*  JS.  Seyr)wHt\ 
or  bearer."  Hell^  that  the  variance  was 
fatal.— Por^tfr  v.  The  State,  433 

14.  As  the  keeping  of  a  billiard  table  for  the 
purpose  of  wagering  any  article  of  value 
thereon,  is  specially  prohibited  by  §  74 
of  the  act  defining  misdemeanors,  it  must 
be  held  that  such  tables  are  not  within 
4  38  of  the  Crimes  Act. — State  v.  Hope, 

474 


D. 

DAMAGES. 

1.  A.  sold  to  B.  certain  personal  property, 
which  B.  refused  to  receive  and  pay  for, 
and  A.y  after  notice  to  B.^  sold  the  same 
at  auction.  In  a  suit  by  A.  for  damages, 
the  Ck>urt  instructed  the  jury  that  if  the 
auction  sale  was  not  in  gooid  faith,  but 
a  mere  sham,  that  the  plaintiff  could 
not  recover.  Ikld^  that  the  instruction 
was  erroneous,  and  should  have  been 
shaped  so  as  to  relate  to  the  measure 
of  damages.  —  Baritee  et  aL  v.  Latos  ft 
al.,  109 

2.  In  case  of  a  failure  of  title  to  one  of  sev- 
eral tracts  of  land  sold,  if  the  contract  was 
for  a  gross  sum  for  all  the  land,  without 
setting  a  specific  value  on  each  tract,  the 
deduction  must  be  in  proportion  to  its 
relative  value  and  importance,  when  taken 
in  connection  with  the  whole. —  Wiley  v. 
Eoward,  109 

8.  In  a  suit  for  breach  of  covenant,  n  nega- 
tive averment  of  the  breach,  in  the  words 
of  the  covenant,  does  not  necessarily  in- 
volve a  right  to  recover  more  th:in  nomi- 
nal damages. —  Van  Nest  v.  Kellum^    2G4 

4.  The  damages  which  an  obligor  in  an  ex- 
ecutory contract  for  the  sale  of  land,  niny 
have  sustained  by  reason  of  his  inability 
to  perform  other  bargains  made  by  him 
on  the  fiiith  of  his  vendee's  performance 
of  the  contract  of  sale,  are  too  remote  to 


be  allowed  in  a  suit  against  the  vendee 
for  non-i)erformance.  The  measure  of 
damages,  in  such  case,  is  the  difference  be- 
tween the  then  value  of  the  land  and  the 
contract  price. — Lewis  v.  Lee.  499 

DECEDENTS*  ESTATES. 
See  Pleading,  26. 

1.  Section  70,  2  R.  S.,  1852,  p.  262,  which 
provides  for  the  allowance  of  partnership 
claims,  or  a  part  thereof^  against  the  estate 
of  a  deceased  joint  obligor,  does  not  entitle 
such  claims  to  payment,  unless  there  is  a 
Surplus  afVer  paying  individual  creditors ; 
and  the  payment  of  such  claims  may  prop- 
erly be  postponed  until  individual  debts 
are  paid. —  Weyer  et  al  v,  Thomhurgh, 
adnCr,  ^c,  124 

2.  Upon  the  death  of  one  of  two  joint 
debtors,  the  creditor  has  his  option,  either 
to  proceed  against  the  survivor,  or  against 
the  estate  of  the  deceased,  and  a  neglect 
to  pursue  the  survivor,  so  long  as  the 
claim  is  not  barred  by  the  statute  of  lim- 
itations, can  not  affect  the  right  of  the 
creditor  to  make  his  claim  out  of  the  estate 
of  the  deceased  joint  debtor. — Kimball  v. 
Wltitney.  280 

3.  A,  died  intestate,  leaving  an  estate  worth 
not  over  $300.  After  letters  of  adminis- 
tration had  been  granted,  the  assets  of  the 
estate  were,  on  petition  of  the  widow,  de- 
livered to  and  vested  in  her,  by  order  of 
the  Court.  Suit  by  the  widow  upon  an 
account,  part  of  such  assets.  The  defend- 
ant pleaded  as  a  set-ofi^  a  note  of  the 
deceased  purchased  after  his  death.  Held, 
that  no  claim  against  the  decedent,  ac- 
quired after  his  property  vested  in  his 
widow,  could  be  set-off  against  her  claim. 
—Haugh  v.  Seahold.  343 

4.  Where  the  administration  of  an  estate  is 
transferred  from  the  Common  Pleas  to  the 
Circuit  Court,  on  account  of  the  interest 
of  the  judge  of  the  former,  the  Circuit 
Court  has  jurisdiction  and  power  to  do 
any  act  in  relation  thereto  which  could 
have  been  done  by  the  Coui  t  of  Common 
Picas,  had  the  administration  remained  in 
that  Court — Eoans  v.  Bucliaruin,  adm*r, 
4-c.,  438 

5.  The  widow  of  a  decedent  has  sufficient  in- 
terest in  his  estate  to  authorize  her  to  apply 
for  the  removal  of  the  administrator.    Ibid, 
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6.  The  disability  mentioned  in  2  R.  S.,  $  116, 
p.  275)  relates  to  the  competency  of  the 
party  interested  in  the  setliement  to  sue, 
and  not  alone  to  a  disability  to  prosecute 
his  claim  within  three  years.— -^«ari  et 
al.  V.  First  Presbyterian  Churchy  <^c,y    490 

7.  The  pendency  of  an  appeal  from  the 
allowance  of  a  claim  is  not  such  a  disa- 
bility, nor  would  it  prevent  the  claimant 
from  instituting  proceedings  to  set  aside 
the  settlement.  Hid. 

8.  If  a  settlement  should  be  made  without 
in  some  manner  finally  disposing  of  the 
debts  against  an  estate  within  the  kn6wl- 
edge  of  an  administrator,  the  creditors 
would  be  barred  from  any  further  action 
against  such  administrator  after  three 
years.  Ibid. 

DEDICATION. 
See  Streets,  4,  5. 

DEED. 

Varying  covenants  by  parol.  See  Evi- 
dence, 11. 

Correction  of  mistake  after  vendor's  death. 
See  Mistake,  1. 

1.  A  deed  of  conveyance  executed  without 
a  seal,  though  defective  at  the  time  of  its 
execution,  is  made  valid  and  effectual  by 
the  Acts  March  1, 1855,  and  December  23, 
18^8.— Culbe)is(m  et  al,  v.  Parlei',       234 

2.  A  breach  of  covenant  that  would  sustain 
an  action  only  to  the  extent  of  nominal 
damages,  will  not  constitute  a  defense  to 
a  suit  for  unpaid  purchase  money,  beyond 
the  amount  of  one  cent.  —  Van  Nest  v. 
Kdlum,  264 

DEFAULT. 
See  Practice,  7. 

DEMAND. 
See  Promissory  Notes,  2,  4. 

DEMURRER. 

To  replication  to  bad  answer.  See  Prac- 
tice, 22. 

1.  If  a  demurrer  is  directed  to  the  whole 
complaint,  and  Inhere  is  one  good  paragraph, 


the  demurrer  should  be  oTeiruled.— ii?«z- 
anderY,  Qaar.  89 

2.  Where  a  defect  of  parties  appears  on  the 
iace  of  the  complaint,  the  ol^ection  must 
be  taken  by  demurrer  and  not  by  answer. 

lUL 

3.  Where  a  demurrer  is  sustained  to  a 
pleading,  and  the  party,  by  amendmeot,  has 
the  benefit  of  the  same  defense,  he  is  not 
harmed ;  and  the  error,  if  any,  in  sustain- 
ing the  demmrer,  will  not  be  noticed  in 
the  Supreme  Ooxai,-^  Snyder  v.    WhUty 

101 

4.  A  departure  in  pleading  may  be  reached 
hj  Aem\xnQr.*^WiU  Y,  WMtney,         194 

5.  If  a  demurrer  be  directed  to  the  whole 
answer,  it  should  be  overruled  if  the 
answer  contains  one  good  paragraph. 
Wdh  V.  Bowless  et  a/.,  242 

6.  A  demurrer  for  defect  of  parties  must 
set  out  the  names  of  the  parties  improperly 
joined  or  omitted. — Fir^  v.  MapUs^     297 

7.  The  filing  of  a  demurrer,  by  the  defend' 
ant^  constitutes  a  full  appearance  to  the 
action,  and  is  a  waiver  of  any  defects  in 
the  service  of  the  summoDB. — KnigU  v. 


Low  et  cd^ 
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DEPARTURE. 
See  Pleading,  14, 15,  40. 

DEPOSITIONS. 

1.  Notice  to  take  depositions  at  a  certain 
time  and  place,  and  between  hours  named, 
and  that  the  taking  of  the  same  would  be 
continued  from  day  to  day  by  adjourn- 
ment, until  all  were  taken.  The  taking 
of  the  testimony  was  begun  on  the  day 
named,  and  adjourned  without  assigning 
aay  reason  therefor,  until  the  next  day; 
when,  the  witness  desired  not  being  pre- 
sent, the  further  taking  was,  without  tak- 
ing any  testimony,  adjourned  until  the 
day  following.  Hdd,  on  motion  to  sup- 
press, that  there  is  no  rule  of  practice 
requiring  the  officer  taking  depositions  to 
note  the  reason  for  an  adjournment 
King  et  al.  v.  The  Slate,  4^.,  64 

2.  The  adjournment  on  a  day  on  which 
no  testimony  was  taken,  was  authorized 
by  the  notice,  and  was  manifestly  proper. 

Ibid. 


INDEX. 


627 


8.  As  the  ai^onnmient  did  not  appear  to 
haye  operated  to  the  prejudice  of  the 
other  party,  the  motion  to  suppress  ought, 
under  i  272  of  the  code,  for  that  reason 
alone,  to  haye  been  OTerniled«  Ibid. 

4.  Depositions  of  witnesses  who  are  resi- 
dents of  a  county  adjoining  that  in  which 
the  cause  is  pending,  can  not  be  used  in 
evidence,  on  the  trial  of  such  cause,  un- 
less the  witnesses  are  shown  to  be  within 
some  one  of  the  exceptions  mentioned  in 
i  250  of  the  code.— ^azZe^  v.  QambM, 

303 

6.  The  admissibility  of  a  deposition  may 
be  tested  as  well  after  as  before  the  com- 
mencement of  a  trial,  in  case  the  depo- 
sition itself  does  not  disclose  the  ground 
of  objection.  Ibid. 


DESCENTS. 

Forfeiture  of  Wife*s  rights  by  Adultery, 
Adultebt,  1,  2. 


See 


DILIGENCE. 

See  Negligence,  2,  3,  4. 

In  purauii  of  surviving  joint  debtor.  See 
Decedents'  Estates,  2. 

After  notice  by  surety  to  sue.    See  Surety,  14. 

ELECTIONS. 
See  Constitutional  Law,  2,  3,  4,  5. 

1.  The  term  "eligible,"  as  used  in  the  new 
Constitution,  relates  to  the  capacity  of 
holding,  as  well  as  the  capacity  of  being 
elected  to,  an  office.^  Car«m  v.  McPhet- 
ridge,  327 

2.  A  general  election,  fixed  by  law,  is  not 
Titiated  by  a  &ilure  of  the  officer  to  make 
the  publication  required  by  law.        Ibid. 

3.  Where  a  person  voted  for,  for  the  office 
of  clerk,  recorder,  or  auditor,  is  ineligible 
by  reason  of  having  already  served  eight 
years  in  a  period  of  twelve,  the  di.sal3ility 
is  one  of  which  the  voters  are  bound  to 
take  notice.  Ibid. 

ELIGIBILITY  TO  OFFICE. 
See  Constitutional  Law,  2,  3,  4,  5,  6. 

ENTRY  FOR  CONDITION  BROKEN. 
See  Estates  upon  Condition,  L 


ESTATES  UPON  CONDITION. 

1.  A,  devised  certain  real  estate  to  B.,  on 
condition  that  he  would  support  C.  during 
her  natural  life;  afterward  C.  married, 
and  refused  to  receive  further  aid  from  ^., 
and,  as  the  heir  of  A,,  conveyed  the  land. 
Suit  by  her  vendee,  against  the  vendee  of 
B.  to  recover  the  la^ad.  Heldf  that  (7. 
could  not  convey  until  after  entiy  for  con- 
dition broken. — Boone  v.  Tipton,         270 

2.  That  she  waived  performance  of  the  con- 
dition by  refusing  to  receive  aid.       Ibid* 

ESTOPPELu 
See  Execution,  1,  2. 

1.  A  bank  organized  under  the  general 
banking  law,  and  acting  under  such  or- 
ganization, is  estopped  to  deny  the  regu- 
larity of  its  oiganization. — Uunng  v.  Bob- 
eaon  et  al.  26 

2.  Suit  upon  an  award.  Answers,  impeach- 
ing the  award  for  mistake,  fraud,  miscon- 
duct of  arbitrators,  &c  Reply,  by  way 
of  estoppel,  that  the  defendant,  in  an- 
other action  between  the  same  parties, 
founded  upon  the  same  cause  of  action 
upon  which  the  award  sued  on  in  this 
case  was  founded,  had  answered  in  bar 
of  that  action  the  award  now  sued  on,  and 
thereby  defeated  said  action. 

Held,  that  the  award  was  treated  as 
valid  by  the  defendant  in  setting  it  up  as 
a  defense  to  the  former  action ;  and  that 
having  had  the  benefit  of  it  as  a  valid 
award  in  that  suit,  he  can  not  afterwaitl 
be  permitted  to  impeach  it. —  Ogden  v. 
Bowley,  56 

3.  Where,  in  an  action  before  a  justice  of 
the  peace,  the  justice  has  jurisdiction  of 
the  cause  of  action,  and  the  defendant 
appears  in  answer  to  process,  and  contests 
the  case  on  the  merits,  instead  of  pleading 
in  abatement,  under  oath,  to  the  jurisdic- 
tion of  his  person,  he  is  estopped  from 

-  making  that  issue  in  the  appellate  Court. 
— Ludwick  V.  Beckamire.  198 

4.  A  person  contracting  with  a  corporation 
is  estopped  to  deny  the  legal  existence  of 
the  corporation. — Euansville,  <^c.  Baihvad 
Company  v.  City  of  Evansville,  395 


EVANSVILLE,  CITY  OF. 
See  Municipal  Law,  1  to  10. 
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EVroENCE. 

See  Practice,  2.  Witness,  1,  2,  3.  Fix- 
tores,  2. 

In  Chancery  Cases.  See  Practice,  42,  43, 
44,45. 

Proof  of  intention  of  parties.  See  Partner- 
ship, 11. 

Of  record  of  mortgage.    See  Mortgage,  11. 

1.  The  /.  and  C.  Railroad  Co,  was  author- 
ized by  her  charter  to  construct  a  railroad 
from  Lawrenceburgh  to  Indianapolis^  by 
way  of  Oreenshurgh,  with  a  branch  from 
the  latter  place  to  Milford.  B.^  a  citizen 
of  Milfordy  made  an  unconditional  sub- 
scription to  the  stock  of  the  company, 
and  paid  it  out,  the  company  promising 
that  the  branch  should  be  made  to  Mil- 
fordy which  had  not  been  done. 

Hekly  that  the  parol  promise  could  not 
be  proven  as  a  part  of  the  written  con- 
tract of  subscription.  2.  HeUd^  also,  that  a 
recovery  could  not  be  had  on  the  ground 
of  fraud  :  the  parol  promise  being,  under 
the  circumstances,  no  more  than  the  ex- 
pression of  an  existing  intention  to  make 
the  branch. — McAllister  v.  /.  ajid  C.  Rail- 
road Co.f  11 

2.  In  an  action  for  an  animal  killed  by  the 
rolling  stock  of  a  railroad  company,  no 
proof  was  made  that  the  animal  was 
killed  in  the  county  in  which  the  action 
was  brought ;  but  it  was  proved  that  it 
was  killed  on  the  railroad,  between  two 
named  geographical  points,  which  the 
Court  will  judicially  notice  were  in  the 
county. — /.  and  C.  Railroad  Company  v. 
Case,  42 

3.  Parol  agreements  made  cotemporaneously 
with  a  written  assignment,  can  not  be 
admitted  to  vary  or  extend  the  effect  of 
the  assignment  as  written. — French  v. 
Turner.  59 

4.  Suit  against  a  justice  of  the  peace,  and 
his  sureties,  on  his  ofiBcial  bond,  for  failure 
to  pay  over  money  collected.  The  bond 
was  conditioned  for  the  payment  to  the 
person  entitled  thereto,  of  all  moneys 
which  should  come  into  his  hands,  as  such 
justice,  during  his  continuance  in  office. 

Held,  that  in  order  to  a  recovery,  it 
was  incumbent  on  the  rolators  to  prove 
that  the  money  sued  for  had  been  col- 
lected by  the  justice  during  his  continu- 
ance in  office.— ^in^  et  al.  v.  The  State, 
ear.  rel,  4*ft,  64 


5.  A  stipulation  in  a  subscription  of  stock, 
by  which  an  order  of  the  board  of  direct- 
ors of  the  company  was  to  be  accepted 
as  evidence  of  a  required  location  having 
been  made,  does  not  preclude  other  eyi- 
dence  of  the  fact;  and  the  actual  con- 
structioQ  of  the  road  is  the  best  evidence  of 
a  compliance  with  the  condition.  —  Moore 
V.  The  N,  A,  and  S,  Railroad  Co,,      78 

6.  If  the  grounds  of  objection  to  the  admis- 
sion of  evidence  are  not  presented  to  the 
Court  below,  the  objection  will  not  be 
available  in  the  Supreme  Court — Jicmn- 
der  V.  Qaar,  89 

7.  If  notes  offered  in  evidence  with  a  mort- 
gage, in  a  proceeding  for  foreclosure,  cor- 
respond in  dates,  amounts,  and  names  of 
parties,  with  those  described  in  the  mort- 
gage, it  is,  prima  fade,  sufficient  to  con- 
nect them  with  the  mortgage. — Kiger  v. 
Franklin,  102 

8.  In  proceedings  to  foreclose  a  mortgage, 
where  only  part  of  the  notes  are  due,  it 
would  seem,  upon  default,  that  proof 
should  be  made  of  the  non-divisibility  of 
the  property,  and  reason  shown  why  it  is 
not  divisible ;  but  if  the  defendant  appear, 
and  the  question  of  divisibility  is  referred 
to  a  master,  who  reports  generally,  or  is 
tried  in  open  Court  upon  general  evidence, 
without  objection,  the  objection  that  the 
reason  of  the  non-divisibility  was  not 
shown,  can  not  be  first  raised  in  this 
Court  iW. 

9.  A  cotcmporaneous  parol  agreement,  bj 
which  a  note,  absolute  on  its  face,  was  to 
be  paid  out  of  the  earnings  of  one  of  the 
makers,  constitutes  no  part  of  the  con- 
tract, and  can  not  te  given  in  evidence  to 
varv  the  terms  of  the  note. — Tucker  v. 
Takott  et  al,  114 

10.  Where,  in  a  suit  on  a  promissory  note, 
there  is  no  denial,  but  only  affirmatixc 
answers,  it  is  not  necessary. that  the  plain- 
tiff should  give  the  note  in  evidence.— 
Messmore  et  al,  v.  Vanpdt  et  al,  138 

11.  It  is  the  general  rule,  that  the  cove- 
nants in  a  deed  can  not  be  controlled  in 
their  legal  effect,  by  evidence  of  cotcmpo- 
raneous parol  agreements;  but  an  inde- 
pendent parol  agreement,disconnectedvitb 
the  written  contract,  may,  in  some  cas^ 
be  made  cotemporaneously  with,  and  in 
all  cases  after,  the  written  contract— Pflf^ 
V.  Lashley,  1^2 
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12.  A  contract  for  maintainance,  not  under 
seal,  though  secured  by  a  mortgage  upon 
real  estate,  may  be  discharged  or  modified 
by  an  agreement  not  under  seal. —  Wood- 
berry  v.  Duvall  et  aLy  160 

13.  A.  by  his  note  promised  to  pay  to  5., 
$500,  *'in  good  notes,  which,  (as  the 
note  expressed  it,)  is  to  be  due  in  eighteen 
months  from  this  date."  Eiddf  that  the 
notes  in  which  payment  was  to  be  made, 
were  intended  by  the  expression  "  which 
is  to  be  due  in  eighteen  months,"  and 
that  suit  would  lie  on  the  note  of  A, 
before  the  expiration  of  that  time ;  parol 
evidence  being  inadmissible  to  establish  a 
different  interpretation. — Wade  et  at.  v. 
Darrow,  212 

14.  A  copy  of  a  written  instrument  sued 
upon,  can  not  be  given  in  evidence,  with- 
out the  absence  of  the  original  being  ac- 
counted for. — Manson  et  ah  v.  Blair^    242 

15.  A  cotemporancous  verbal  agreement  can 
not  be  admitted,  to  vary  the  terms  or  legal 
effect  of  a  written  contract. — Nill  et  al.  v. 
(Miiparet,  243 

16.  Quare :  Whether  the  record  of  the  ac- 
quittal of  one  defendant,  in  a  prosecution 
for  riot,  brought  about  by  the  testimony 
of  the  others,  can  he  given  in  evidence  on 
the  trial  of  the  latter. — The  Stale  v.  Spen- 
cer, 249 

17.  A  note  is  prima  facie  evidence  of  a  set- 
tlement of  accounts  to  its  date. — Qaslcin 
v.  Wells  et  al,  253 

18.  The  general  rule  is,  that  evidence 
founded  upon  a  mere  comp:irison  of  hand- 
writings, by  witnesses,  is  not  admissible 
to  prove  the  genuineness  of  a  signature 
or  writing. — Clark  v.  Wyatt,  aduVr,    271 

19.  If,  however,  a  witness  has  previous 
knowledge  of  the  handwriting  from  hav- 
ing seen  the  person  write,  or  from  authen- 
tic papers  derived  in  the  usual  course  of 
business,  he  may,  in  corroboration  of  his 
testimony,  compare  the  writing  in  ques- 
tion with  other  signatures  known  to  be 
genuine.  Ihid. 

20.  Whore  the  antiquity  of  the  writing 
makes  it  impossible  for  any  living  witness 
to  swear  that  he  evjr  .saw  the  party  write, 
comparison  with  documents  known  to  Ik; 
in  his  handwriting  is  admissible.        Hid. 

21.  In  trespass  against  several  defendants, 
if  the  plaintiff  proves  a  joint  trespass 
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against  part  of  them  only,  he  can  not 
afterward  give  evidence  of  another  tres- 
pass by  all,  even  against  such  part  alone. 
— Snod grass  v.  HuiU,  274 

22.  When  there  is  no  evidence  as  to  where 
a  promissory  note  was  indorsed,  or  where 
the  note  was  delivered,  the  contract  is  pre- 
sumed to  have  been  made  in  this  State. — 
Hose  V.  The  President^  «j*c.  of  (he  Thames 
Bank,  292 

23.  Suit  for  the  last  installment  of  the  pur- 
chase money  of  real  estate.  Answer : 
That  the  vendor  had  no  title.  No  evi- 
dence was  given  in  reference  to  the  title, 
but  it  appeared  that  the  defendant  was 
then  in  possession  under  his  purchase. 
Eeld,  that  this  evidence  was,  prima  facie, 
sufficient  to  support  the  plaintiff's  action, 
and  threw  the  burden  of  proof  upon  the 
defendant. — Hunt  v.  Utter,  318 

24.  In  a  suit  by  the  trustees  of  the  Wa^nxsh 
and  Erie  Canal,  for  a  trespass  upon  cer- 
tain lands  alleged  to  belong  to  them,  the 
only  evidence  of  title  introduced  was  a 
list  of  lands,  selected  bj'  the  State  for  the 
completion  of  the  canal,  embracing  the 
lands  trespassed  upon.  Held,  that  this 
evidence  was,  prima  facie,  sufficient  to 
establish  title  in  the  trustees. — Evans  v. 
Wabash  and  Erie  Canal,  319 

25.  In  a  suit  against  an  administrator  and 
his  surety,  on  a  second  or  additional  bond, 
given  on  application  of  a  former  surety  to 
be  discharged,  the  surety  can  not  prove 
declarations  of  the  administrator,  made 
before  the  execution  of  the  second  bond, 
tending  to  show  that  he  had  converted  the 
money  then  in  his  hands  to  his  own  u.se. 
—Bales  V.  The  State  ex  rel,  <f-c.,         321 

26.  Where  a  note  has  been  given  for  ser- 
vices rendered  by  an  attorney,  evidence 
of  the  value  of  the  services  can  not  be 
received. — Pennington  v.  Naue  et  al,    323 

27.  A  written  cotemporancous  agreement, 
showing  the  consideration  and  conditions 
iipon  which  a  promissory  note  was  given, 
may,  in  a  suit  upon  the  note,  be  given  in 
evidence  as  jmrt  of  the  same  contract — 
Woolirard  et  al.  v.  Mathews,  339 

28.  An  averment  of  the  indorsement  of  a 
I^TOmissory  note  to  the  plaintiff  must  be 
sustained  by  proof  of  a  written  indorse- 
ment, the  assignor  not  being  made  a 
party. — StoweY,  Weir,  34} 
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29.  Under  the  general  denial,  a  record  of 
a  former  recovery  is  not  admisKiy)le  as 
evidence,  unless  proof  of  such  former  suit 
be  necessary  under  the  averments  of  the 
complaint. — Xorris  v.  Afnos,  365 

80.  Suit  to  recover  personal  property.  The 
defendants  answered,  that  they  had  taken 
the  property  by  virtue  of  certain  fee  bills 
directed  to  one  of  them  as  sheriff  of  Foun- 
tain county.  Reply  in  denial.  I  felt  f, 
that  the  writs  and  returns,  if  they  had 
been  returned,  should  have  been  pven 
in  evidence ; '  and  if  they  had  not  been 
returned,  proof  was  necessary  to  show 
that  the  property  was  taken  by  virtue  of 
suchwrita — Glasscock  \,  Nave,  457 

31.  Proof  of  the  common  reputation  and 
understanding,  as  to  who  were  the  pro- 
prietors of  a  certain  tin  shop,  is  not  ad- 
missible as  evidence  to  establish  a  part- 
nership.— Macy  V.  Ccrnihs,  469 

32.  On  the  cross-examination  of  the  rela- 
tor, in  a  prosecution  for  bastardy,  she  was 
asked  if  she  had  not,  at  a  given  time  and 
place,  and  in  the  presence  of  certain  per- 
sons, stated  that  she  did  not  know  who 
was  the  father  of  her  child,  &c;  to  which 
she  answered  that  she  had  not.  The  jwr- 
sons  in  whose  pi-esence  the  alleged  state- 
ment was  made,  were  then  protluced  and 
inquired  of,  what  they  had  heard  the  rela- 
tor say  at  that  time  and  place ;  but  the 
ondence  was  excluded.  The  question 
was  then  put  to  the  witnesses  in  the  same 
form  that  it  had  been  to  the  relator,  but 
this  wa6  also  excluded.  Held,  that  the 
testimony  should  have  been  admitted. — 
Tliompson  v.  The  Skite,  ex  rehj  ifr.,     473 

33.  The  record  of  a  mortgage  may,  in  an 
action  for  foreclosure,  be  given  in  evidence, 
without  accounting  for  the  absence  of  the 
original. — Morehouse  et  al.  v.  Potter  et  ah, 

477 

34.  Where,  in  an  action  for  trespass  to 
lands,  the  plaintiff  is  in  the  possession  and 
occupancy  of  the  land,  the  defendant  can 
not  prove  title  in  a  stranger  under  whom 
he  does  not  justify. — Beach  v.  Live-rrjood, 

496 

EXCEPTIOXS. 

See  Bill  of  Exceptions. 

1.  Where  a  party  objects  to  a  ruling  of  the 
Court,  and  does  not  follow  up  his  objec- 


tion by  taking  an  ezccptioii  to  sudi 
niling,  the  objection  is  waived. — ^jDidb-- 
8cn  et  <tL  V.  Tamer  et  al.,  4 

2.  A  recital  in  the  -record  that  instructioos 
werc  "given  and  excepted  to,"  or  "re- 
fused and  excepted  to,"  does  not  consti- 
tute a  good  exceptioni  unless  signed  by 
the  party  or  his  attorney. — BuBfi  v.  Dnr- 

•   ham,  252 

3.  An  exception  to  an  instruction  given  by 
the  Court,  in  these  words :  "  The  Court 
refused  to  give  such  instruction,  and  the 
plaintiff  excepted,"  is  not  well  taken,  un- 
less signed  by  the  party  or  his  attorney.— 
Magftee  et  cH,  v.  Baker^  254 

4.  Where  separate  demurrers  are  filed  to 
several  paragraphs  of  an  answer,  and  are 
passed  upon  by  the  Court  collectively,  an 
exception  to  the  niling  of  the  Court  is  sof- 
ficicnt,  without  stating  that  it  was  taken 
to  the  decision  upon  each  particular  part- 
graph.— i?'/a«€r  V.  McDermott,  389 

EXECUTION. 

See  Proceedings  in  aid  of  Execctkkt. 
Attachment,  1,  2.  Exemption  fboh 
Sale,  2,  3. 

1.  A.  recovered  judgment  and  sued  out 
execution  thereon  against  B.,  a  resident 
householder  of  the  county,  who  gave  up 
property  to  the  officer  upon  the  writ,  and 
executed  a  delivery  bond  therefor.  J?c^</. 
that  the  execution  of  the  delivery  bond 
did  not  estop  B.  from  setting  up  his  claiin 
to  have  the  property  set  apart  to  him  aa 
exempt  fipom  sale  on  execution. — EUzrolh 
v.  Webster,  21 

2.  The  giving  up  of  property  to  the  officer 
on  an  execution  is  not  a  waiver  of  the 
right  afterward  to  claim  it  as  exempt  from 
sale,  Ihid. 

3.  In  October,  1854,  B.  and  P.  recovered 
judgment  against  the  /.  C  Railroad  Co. 
in  an  action  founded,  as  to  one  paragraph 
of  the  complaint,  upon  a  contract  entered 
into  with  the  company  in  JprU,  1852; 
and  as  to  another  paragraph,  ut)on  a  claim 
for  work  and  labor.  The  action  was 
referred,  upon  an  agreement  waiving  all 
pleadings  after  the  complaint,  and  pro- 
viding for  the  settlement  of  all  matters 
of  dispute  Ijetween  the  parties,  whether 
included  in  the  complaint  or  not  Report 
by  the  referee,  and  judgment  accordingly 
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for  B.  and  P.  Execution  was  sued  out 
upon  the  judgment,  and  a  levy  made 
upon  lands  of  the  company.  The  lands 
were  appraised,  under  the  R.  S.  1852,  at 
their  fair  cash  value,  and  were  sold  at 
two  thirds  of  the  appraisement 

The  rents  and  profits  were  not  appraised. 
After  the  sale  of  a  portion  of  the  lands 
levied  upon,  those  remaining  unsold  not 
being  sufficient  to  satisfy  the  residue  of 
the  judgment,  the  sheriff  levied  upon  other 
lands,  and  sold  tiiem  first  Suit  by  the 
company  to  set  aside  the  sales  made  on 
the  execution. 

Hefdy  that,  as  it  did  not  appear  whether 
the  evidence  before  the  referee  was  con- 
fined to  the  matters  in  controversy  arising 
out  of  the  contract  of  Aprils  1852,  or, 
whether  evidence  was  given  as  to  other 
matters  in  controversy  between  the  par- 
ties, the  appraisement  law  in  force  at  the 
rendition  of  the  judgment  should  control : 
if  it  was  subject  to  appraisement  at  all,  a 
point  not  raised. — [.  C.  Railroad  Company 
V.  Bradley  et  al.,  23 

4.  The  sherifif  should  have  levied  upon 
enough  property  in  the  first  instance 
to  have  satisfied  the  execution;  but  not 
having  done  so,  it  was  his  duty  to  do  so 
in  a  reasonable  time  thereafter,  and  there 
was  no  abuse  of  his  discretion  in  offering 
it  for  sale,  whether  in  the  order  of  levy 
or  not.  Ibid. 

5.  Hell,  that  the  rents  and  profits  of  the 
lands  levied  upon  should  have  been  ap- 
praised, and  this  not  having  been  done, 
the  sales  were  void.  Ibid. 

6.  Where  an  attachment  is  in  the  hands  of 
one  officer  and  an  execution  in  the  liands 
of  another,  the  writ  first  levied  will  ob- 
tain the  prior  lien. — Moore  v.  Fitz  et  al , 

43 

7.  If  the  plaintiff  in  the  older  of  two  writs 
in  the  hands  of  the  same  officer  against 
the  same  person,  directs  the  officer,  not  to 
levy  the  same,  it  will  operate  as  a  with- 
drawal or  waiver  of  his  prior  lien,  and 
make  it  the  duty  of  the  officer  to  levy  any 
junior  writs  in  his  hands.  Ibid. 

8.  A  mortgagor  can  not,  after  the  mort- 
gaged property  has  been  ordered  to  be 
sold  on  foreclosure,  claim  the  property  as 
exempt  from  execution. — Slaughter  et  al.  v. 
Deiiney,  i9 


EXECUTORS  AND  ADMINISTRA- 

TORS. 

Surety  on  bonds.     See  Subktt,  7,  12,  13. 

Proceedings  to  set  aside  settlement  by.  See 
Deckdents'  Estates,  6,  7,  8. 

1.  Where  the  death  of  one  is  caused  by  the 
wrongful  act  of  another,  the  representa- 
tives of  tlie  former  can  maintain  an  action 
only  in  cases  where  the  former  might, 
had  he  lived,  have  maintained  an  action 
for  the  injury. -^Evansville,  <f^  Bailroad 
Co.  V.  Loiodermilk,  120 

2.  The  additional  bond  given  by  an  admin- 
istrator, when  he  procures  an  order  for 
the  sale  of  real  estate,  is  subsidiary  to  his 
original  administration  bond,  and  not  a 
primary  security,  and  no  action  can  be 
maintained  upon  it  until  the  penalty  of 
the  original  bond  has  been  exhausted. — 
Salyers  v.  Boss  et  al.y  130 

3.  In  a  suit  against  an  administrator  and  his 
sureties,  on  his  bond,  a  general  judgment 
is,  perhaps,  authorized  by  the  statute ;  but 
if  the  judgment  should,  in  such  case,  be 
entered  as  non-reple viable  by  the  prin- 
cipal, and  repleviable  by  the  sureties,  the 
error  is  not  available  in  the  Supreme 
Court,  where  no  motion  was  made,  in  the 
Court  below,  to  correct  the  judpjraent — 
Bunnell  et  al.  v.  TJie  State  ex  rel.,  cj-c,    145- 

4.  See  Wbolery  et  al.  v.  Voris,  adm'r^       223 

5.  The  widow  of  a  decedent  has  sufficient 
interest  in  the  administration  of  the  estate, 
to  authorize  her  to  apply  for  the  removal 
of  the  administrator. — Evans  v.  Buch- 
anan^ adm'r,  cj-c,  438 

6.  Neglect,  on  the  part  of  an  administrator, 
to  file  an  account  for  nearly  a  year  afi;er 
the  time  fixed  by  the  Court  for  that  pur- 
pose, he  having  money  in  his  hands  be- 
longing to  the  estite,  and  not  paid  over 
according  to  law,  is  sufficient,  of  itself,  to 
authorize  his  removal.  Ibid. 

7.  The  administrator  of  the  legal  holder  of 
a  promissory  note  has  the  right  to  assign 
it — Speelman  et  al.  v.  Calbert^on^         441 

8.  In  a  note  payable  to  J.,  as  administrator 
of  jB.,  the  words  "administrator,"  &c., 
may  be  regarded  as  descriptio  persona, 
and  a  valid  traasfer  be  made  by  A.    Ibid. 
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EXEMPTION  FROM  SALE. 

See  Attachment,  1,  2.     Execution,  1,  2. 
Constitutional  Law,  1. 

L  A  mortgagor  can  not,  after  the  mortgaged 
property  has  been  ordered  to  be  sold 
on  foreclosure,  claim  the  property  as  ex- 
empt from  execution. — Shughter  et  al.  v. 
Detiney^  49 

2.  Lender  the  provisions  of  the  exemption 
law  of  1852  (2  R.  S.,  p.  336),  the  execu- 
tion defendant  was  not  required  to  make 
out  a  schedule  of  his  prof)erty,  but  only 
to  point  out  to  the  officer  the  property  he 
claimed ;  and  a  claim  to  hold  cJl  his 
property  as  exempt  from  sale  was  good, 
under  that  law,  without  a  designation  of 
each  article  claimed. — Mark  et  al.  v.  The 
Siaie  ex  rel,  98 

3.  Every  resident  householder  of  the  State, 
without  regard  to  the  particular  loaility 
of  his  residence,  is  entitled  to  the  benefit 
of  the  exemption  law ;  as  well  when  in 
transit  with  his  family  and  property  from 
one  residence  to  another,  as  when  |)erma- 
nently  settled.  Jl/iU. 


F. 

FEME  COVERT. 
See  Husband  and  Wife. 

FIXTURES. 

1.  An  agreement,  made  cotemporaneously 
with  the  execution  of  a  mortgage  upon  a 
machine  shop  and  the  real  esbite  upon 
which  the  same  was  situated,  together 
with  the  "appurtenances,"  that  the  pat- 
terns, tools  and  movable  fixtures  of  said 
.shop,  should  not  te  regarded  as  real  csLate 
and  embraced  in  said  mortgage,  but  should 
remain  unincumbered  personal  property, 
is  valid ;  may  control  the  charncter  of 
movable  fixtures,  as  to  being  realty  or 
personalty ;  and  subsequent  purchasers 
or  mortgagees  may  bo  subject  to,  and 
have  the  benefit  of  such  agreement. — 
Frederick  v.  Devof, 


2.  In  suits  between  different  claimants  from 
the  common  grantor,  such  agreement  mnv 
be  proved  by  parol.  Ibid. 

FORECLOSURE. 
See  Mortgage. 


FORFEITURE. 
See  Fbincifal  and  AoenT;  1,  2. 

FORGERY. 
See  Criminal  Law,  13. 

FORMER  RECOVERY. 

See  Pleading,  19,  34,  35. 

The  subject  matter  of  a  suit  properly  liti- 
gated and  passed  upon,  can  not  be  made 
the  foundation  of  another  action  between 
the  same  parties,  while  the  judgment 
thereon  remains  unreversed. — Housemirt 
T.  MouUont  367 

FRAUD. 

See  Principal  and  Agent,   1,  2.    Pbo- 
MissoRT  Notes,  11. 

1.  A  party  defrauded  has  his  option,  either 
to  avoid  the  contract  or  to  abide  by  it 
notwithstanding  the  fraud  ;  but  if  he  elect 
to  rescind,  he  must  do  it  in  Mo,  and  re- 
store to  the  other  party  whatever  he  has 
received  upon  the  contract — Wiley  t. 
Hoioard, .  169 

2.  Fraud  without  damage  gives  no  cause 
of  action.  lUd. 


G. 

GAMING. 
See  Crimi:^al  Law,  14. 

GRAND  JURY. 

Under  our  statutes,  the  grand  jury  is  a  local 
tribunal,  and  can  not  inquire  into  offenses 
committed  out  of  its  jurisdiction. — Bml 
V.  The  SMe,  378 

GROWING  CROPS. 
See  Replevin,  5. 

GUARANTY. 

See  Usury,  2,  3.    Contract,  1. 

1.  A.  leased  certain  premises  to  B..  and  on 
the  same  day  C.  signed  an  agreement,  in- 
dorsed on  the  l)5ick  of  the  lease,  whereby 
he  guaranteed  the  payment  of  the  rent  as 
stipulated,  in  case  of  non-payment  by  B. 
Suit  by  A.,  against  B.  and  C,  upon  the 
lease  and  guaranty,  for  the  rent    Bfl^> 
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that  the  undertaking  of  the  guarantor  was 
distinct  from  that  of  the  principal,  and 
collateral  thereto ;  and  that  the  parties 
were  improperly  joined. —  Virden  et  al.  v. 
EUsioorth,  144 

2.  Notice  should  be  given  to  the  guaran- 
tor, of  the  default  of  his  principal,  within 
a  reasonable  time  thereafter,  unless  facts 
exist  which  dispense  with  such  notice. 

Ibid. 

3.  A.  and  B.  executed  a  chattel  mortgage 
to  secure  certain  debts  owing  by  them 
jointly  to  C.  Subsequently  Z>.,  in  con- 
sideration that  C.  would  release  certain 
of  the  mortgaged  property,  executed  to 
him  a  written  guaranty  for  the  payment 
of  the  amount  of  his  debt.  Suit  upon 
the  guaranty.  Held^  that  the  guarantor 
was  not  liable  for  a  private  debt  owing  by 
A.  to  C.,  especially  if  such  debt  accrued 
after  the  date  of  the  guarant}' ;  but  that 
the  guaranty  must  be  construed  to  em- 
brace the  mortgage  debt  only. — Yater  v. 
Judah,  228 

GUARDIAN  AND  WARD. 

1.  An  action  will  not  lie  upon  the  bond  of 
a  guardian  to  recover  money  for  whicji  he 
failed  to  account  on  his  final  settlement 
with  the  proper  Court,  after  three  years 
fit>m  such  final  accounting  and  settlement 
of  his  trust,  the  ward  being  of  full  age 
and  under  no  disabilities. — The  State  ex 
relt  <fv.  V.  Hughes,  104 

2.  Until  the  removal  of  a  guardian  from  his 
trust,  the  statute  does  not  authorize  a  suit 
by  his  infant  wards  on  his  bond,  for  the 
recovery  of  money  in  his  hands. — Ely  v. 
EaxokinSj  230 

3.  SemUe,  that  in  a  suit  against  a  guardian 
by  his  ward  for  failure  to  report,  as  re- 
quired by  law,  the  statute  does  authorize 
a  judgment  for  ten  per  cent  on  the 
amount  of  trust  ftinds  in  his  hands.  Ihid. 


H. 


HABEAS  CORPUS. 

Ibr  custody  of  child.      See   Parent   and 
Child,  2. 

1.  Where  a  party  is  under  arrest  on  a 
capias  ad  respondendum,  he  is,  entitled  to 


a  trial  within  twenty-four  hours  after 
being  brought  before  the  justice,  and  can 
not  give  special  bail  unless  the  trial  be 
continued;  and  hence,  until  the  expira- 
*  tion  of  said  twenty-four  hours,  or  a  con- 
tinuance of  the  cause,  §  111  of  the  code, 
awarding  the  writ  of  habeas  corpus  to 
persons  under  arrest  for  want  of  special 
bail,  has  no  application  to  such  case ;  if 
applicable  at  all  to  proceedings  before 
justices. — Dwire  v.  Saunders,  306 

2.  The  plaintiff,  in  the  capias  proceedings, 
can  not  be  required,  on  a  writ  of  habeas 
corpus  issued  before  the  expiration  of 
twenty-four  hours,  or  a  continuance  of 
the  cause,  to  appear  and  prove  the  truth 
of  the  matters  alleged  in  the  affidavit  for 
a  capias.  Ibid. 

HIGHWAYS. 

See  Streets. 

Appeal  from  order  of  commissioners  vacating. 
See  County  Commissioners,  Board  of,  5. 

A  road  which  has  been  used  by  the  public 
uninterruptedly  for  twenty  years,  becomes 
a  public  highway ;  and  its  width,  as  used 
at  the  end  of  that  time,  is  the  established 
width  of  the  road. — Hart  v.  Trustees  of 
Bloomfield  Township  ex  rel.,  <^c.,  226 

HOUSEHOLDER. 

Every  resident  householder  of  the  State, 
without  regard  to  the  particular  locality 
of  his  residence,  is  entitled  to  the  benefit 
of  the  exemption  law ;  as  well  when  in 
transit  with  his  family  and  property  from 
one  residence  to  another,  as  when  per- 
manently settled. — Mark  et  al.  v.  The 
State  ex  rel,  ^.,  98 

HUSBAND  AND  WIFE. 

See  Decedents'  Estates,  3.    Adultery, 

1,  2. 

1.  A  married  woman  can  not  transfer  her 
separate  personal  property  without  the 
consent  of  her  husband. — Collier  et  al.  v. 
Connelly,  141 

2.  It  is  not  necessary,  in  order  to  evidence 
the  husband's  consent  to  the  transfer  of  a 
promissory  note,  the  separate  property  of 
his  wife,  that  he  should  join  in  the  in- 
dorsement ;  but  such  consent  may  be 
shown  by  other  evidenqp.  Ibid. 
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3.  As  an  abstract  proposition,  the  law  may 
not  authorize  a  married  woman  to  enter 
into  a  contract  of  partnership,  but  if  she 
does  make  such  contract,  and  in  pursuance 
of  it  places  her  separate  funds  in  the  firm 
of  which  she  is,  by  contract,  a  partner, 
such  funds  can  not,  while  there,  be  made 
subject  to  her  husband's  debts. — Maghee 
et  al,  Y.  Baker  et  al^  254 


I. 


IMPEACHMENT. 
tSee  Evidence,  32. 

INDEMNITY. 
See  Indorses,  3. 

INDORSER. 

1.  An  indorser  of  a  promissory  note  under- 
takes that  he  wiU,  upon  certain  implied 
conditions,  pay  the  note,  not  at  the  place 
where  the  note  is  payable,  but  generally  ; 
and  his  contract  is  governed  by  the  law 
of  the  place  where  the  indorsement  is 
made,  and  not  by  that  of  the  place  where 
the  note  is  payable. — Hunt  et  aL  v.  Sfand- 
art  et  al.f  33 

2.  To  hold  a  party  as  an  indorser  of  a  pro- 
missory note,  the  indorsement  must  have 
been  made  thereon ;  or,  perhaps,  on  an- 
other paper  annexed  thereto,  where  there 
are  many  successive  indorsements.-^^c/i 
V.  Turner^  59 

3.  Proceedings  to  foreclose  a  junior  mort- 
gage. Certain  parties,  who  held  a  prior 
mortgage,  made  to  indemnify  them  as 
indorsers  for  the  mortgagors,  were  made 
defendants,  and  appeared  and  set  up,  by 
way  of  cross  bill,  that  they  had  paid  cer- 
tain sums  of  money  on  account  of  said 
indorsement*^,  which  they  asked  to  have 
decreed  a  prior  lien. 

Heldj  that  it  was  sufficient  to  entitle 
the  prior  mortgagees  to  the  relief  they 
asked,  that  they  )iad  taken  up  the  notes 
on  which  they  were  indorsers,  by  the  pro- 
ceeds of  new  notes  of  their  own ;  and 
whether  these  last  had  been  paid,  was  im- 
material.— Stedman  et  aL  v.  Freeman  et  al , 

86 

4.  The  contract  of  indorsement  of  a  promis- 
sory note,  is  governed  by  the  law  of  the 


State  where  the  mdorsement  was  made. 
— jRoae  V.  President,  ij-c  of  ike  Thames 
Bank,  292 

5.  If  there  is  no  evidence  to  show  where 
the  indorsement  was  made,  or  where  the 
note  was  delivered,  the  contract  is  pre- 
sumed to  have  been  made  in  this  State ; 
and  this  as  well  where  the  payee  is  a  for- 
eign corporation,  as  a  natural  person.  Ibid. 

6.  Where,  in  a  suit  upon  a  promissory  note, 
the  note  is  alleged  to  have  been  indorsed 
to  the  plaintiff,  the  averment  must  be 
sustained  by  proof  of  a  written  indorse- 
ment, the  assignee  not  being  made  a  de- 
fendant— Stowe  V.  Weirj  341 

INFANT. 

Under  oiu"  present  code,  a  decree  against  an 
infant  will  not  be  reversed  because  the 
evidence  is  not  in  the  record. — Bennett  et 
al.  V.  Welch,  332 

INJUNCTION. 

The  Courts  may,  on  proper  application,  en- 
join the  collection  of  the  purchase  money 
of  land,  until  a  valid  title  is  procured  by 
the  vendor. — Wiley  v.  Howard,  169 

INJURY. 

1.  Suit  against  a  railroad  company  for  caus- 
ing the  death  of  8.  by  running  their  cars 
over  him.  Held,  that  if  deceased's  own 
negligence  and  want  of  ordinar>'  care  con- 
tributed to  his  death,  the  company  was  not 
liable,  although  guilty  of  negligence,  imless 
that  negligence  was  so  gross  as  to  imply  a 
willingness  to  inflict  the  injury. — Evans- 
viVe,  <J*c.  Railroad  Compamj  v.  Lonoder- 
milk,  120 ;  and  see  Ohio,  ^c.  Bailroad  v. 
Qullett,  4S7 

2.  A  new  trial,  on  account  of  the  smallness 
of  damages,  in  actions  for  injuries  to  per- 
son or  character,  is  not  prohiUted,  abso- 
lutely, by  the  statute,  but  only  in  cases 
where  the  damages  recovered  equal  the 
pecuniary  loss. — Sdllivan  v.  Wilson,  246 

INSTRUCTIONS. 

See  Practice,  27.    Exceptions,  2, 3. 

Where  the  evidence  justifies  the  verdict 
of  a  jury,  the  Supreme  Court  will  not 
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inqoire,  whether,  or  not,  the  instructions 
given  by  the  Court,  are,  as  abstract  ques- 
tions of  law,  correct.  -^  White  et  aL  v. 
Jcu^aonf  156 


J. 


JOINT  DEBTORS. 

Actions  against  Deceased,  See  Pabtneb- 
suiP,  9,  10. 

JUDGMENT. 

Bee  Execution  1.    Cbeditor's  Bill,  1. 

On  service  on  conductor.     See  Railroad,  1. 

Motion  to  set  aside.    See  Peacticb,  16, 17, 50. 

On  administrator's  bond.  See  Executors 
AND  Administrators,  3. 

On  hill  by  junior  moiigageeto  redeem.     See 

MOBTGAOE,  5. 

Confession  of.     See  Confession  of  Judo- 

*  MKN'T. 

1.  Judgment  by  default  for  the  foreclosure 
of  a  mortgage.  At  a  subsequent  day  of  the 
same  term  the  defendants  appeared,  and 
moved  to  set  aside  the  default  because  the 
complaint  contained  more  than  one  cause 
of  action,  and  because  it  did  not  show  when, 
or  where,  the  mortgage  was  recorded. 

IIcMf  that  the  defendants  were  not  en- 
titled to  their  motion  because  they  failed 
to  show  any  reason  why  they  did  not 
appear  and  plead  to  the  action. — Berry  et 
al.  V.  Seitz,  69 

2.  Qiuere :  Whether  a  judgment  can  be 
amended  or  changed  by  the  Court  or 
judge,  after  the  term  at  which  it  was 
rendered,  unless  there  be  something  to 
amend  by. — Boyd  et  al.  v.  Blaisdell^     73 

3.  Suit  upon  a  promissory  note.  The  de- 
fendant appeared  without  process,  and 
filed  an  affidavit  that  a  certain  sum  was 
due,  for  which  he  was  willing  to  confess 
judgment,  and  that  it  was  not  to  defraud 
his  creditors,  &c.  Held,  that  it  was  not 
necessary  that  the  affidavit  should  describe 
the  cause  of  action,  as  it  was  fully  described 
in  the  complaint. —  Chaser  v.  March,     82 

4.  A  judgment  by  confession,  in  the  Court 
of  Common  Fleas,  on  the  second  day  of 
the  term,  being  the  day  set  apart  for  Pro- 
bftte  business,  is  not  erroneous.  Ilnd. 


5.  Qucsre :  Whether  orders  entered  by  the 
clerk  over  a  blank  signature  of  the  judge 
are  valid  orders  of  the  Court — Board  of 
CommissionerSf  <^.  v.  Bennett,  181 

6.  Where  judgment  has  been  regularly 
taken,  on  default,  the  Court  is  not  au- 
thorized to  set  it  aside,  unless  the  defend- 
ant shows,  affirmatively,  that  he  has  a 
meritorious  defense  to  the  action. — Stevens 
V.  Eeim,  183 

7.  A  judgment  may  be  reversed  as  to  a 
part  of  the  defendants,  and  afifirmod  as  to 
the  otheTS.-^Hopkins  v.  Organ,  188 

8.  The  plaintiff  may  have  j  udgmcnt  against 
those  of  the  defendants  as  to  whom  a  good 
cause  of  action  is  made  out,  though  he 
fail  as  to  the  others,  whether  the  contract 
sued  on  be  joint  and  several,  or  joint 
onlj.^EubbeU  et  al.  v.  Woolf  et  o/.,     204: 

9.  The  assignment  of  a  judgment  vests  the 
title  thereto  in  the  assignee,  and  author- 
izes him  to  bring  any  action  thereon  in 
his  own  name,  which  could  have  been 
brought  by  the  judgment  plaintiff. — Beid, 
JSxecutoTj  ^J-c.  V.  Boss,  265 

10.  An  assignment  of  a  judgment  simply 
transfers  it  to  the  assignee ;  and  no  lia^ 
bility,  as  to  the  solvency  of  the  judgment 
debtor,  attaches  against  the  assignor,  in 
the  absence  of  fraud  or  express  stipula- 
tion. It  stands  upon  the  same  ground  as 
the  transfer  of  any  personal  chattel. 

Ibid. 

11.  A  judgment  may  be  reversed,  as  to  a 
part  of  the  appellants,  and  affirmed  as  to 
others. — Kimball  et  al.  v.  Whitney  et  al, 

280 

12.  It  may  be  proper  to  render  judgment 
against  the  equitable  assignors  of  a  note, 
made  defendants  to  answer  to  their  in- 
terest, that  they  be  barred  of  any  claim 
upon  the  note ;  but  they  would  be  barred 
without  any  formal  judgment  —  Speel- 
man  et  al.  v.  Culhertson,  441 

JUNCTION  RAILROAD  COMPANY. 

■  Qucare :  Whether  under  §  18  of  the  char- 
ter of  this  company  an  agreement  to 
accept  a  subscription  of  lands  to  the  stock 
of  the  coihpany  would  be  valid,  unless 
entered  upon  the  bOoks  of  the  company. 
— Junction  Bailroad  Co.  v.  Beeve,  Admints- 
trator,  4*c,  236 


536 


INDEX. 


JURISDICTION. 

Of  justices  of  die  peace  in  actions  to  recover 
Hie  possession  of  real  estate.  See  Justice 
OF  THE  Peace,  3. 

Of  the  person^  how  waived  before  justice. 
See  Pleading,  16,  17. 

Of  Common  Pleas,  in  actions  for  stock  killed. 
See  Common  Pleas,  3. 

Of  Common  Pkas,  in  trespass  to  lands.  See 
Common  Pleas,  5. 

1.  The  Court  of  Common  Pleas,  under  the 
law  of  March  5,  1859,  has  concurrent 
jurisdiction  with  the  Circuit  Court,  in  all 
civil  cases,  except  those  enumerated,  with- 
out reganl  to  the  amount  involved. — Kiger 
V.  Franklin,  102 

2.  B}'  the  act  of  March  5,  1859,  the  Court 
of  Common  Pleas  has  concurrent  juris- 
diction with  justices  of  the  peace,  "in  all 
ca«ies,  except  as  otherwise  expressly  pro- 
vided, and  subject  to  the  law  in  relation  to 
the  payment  of  costs;"  which  is,  that 
where  a  party  sues  in  the  Circuit  or  Com- 
mon Pleas  Court,  in  a  case  that  mv^\\t 
have  been  instituted  before  a  justice, 
except,  &c.,  he  shall  pay  costs.  Und. 

3.  In  the  year  1851,  A.  filed  in  the  Probate 
Court  her  petition,  or  bill  in  cliancery, 
showing;  that,  in  consideration  of  the  re- 
lease bv  her  of  a  dower  estiitc  in  certain 
lands,  her  son  had  agreed  to  convey  to 
her  a  life  -  estate  in  certain  other  lands ; 
that  she  had  been  put  in  possession,  and 
made  improvements ;  that  her  son  had 
deceased  without  makinprsuch  convevance. 
Prayer  for  a  specific  perfonnance.  Held, 
that  the  proceeding  was  essentially  one  in 
chancery,  and  that,  as  a  Court  of  Equity, 
the  Proiwto  Court  had  jurisdiction. — 
DcJuirt  V.  l)eliai%  167 

4.  The  suit  was  properly  brought  in  the 
countv  where  the  defendants  resided, 
though  the  land  was  in  another  county. 

Ihid. 

5.  Actions  against  the  bail,  upon  forfeited 
recognizances,  like  suit*?  upon  ordinary 
contracts,  nmst  be  brought  in  the  county 
where  the  defendant.s,  or  one  of  them,  has  j 
his  usual  place  of  residence. —  'Die  State 
V.  Vanvalkenhurg^  185 

6.  Under  the  R.  S.  1852,  the  Courts  of 
Common  Ple:us  have  original  exclusive 
jurisdiction  in  all  suits  involving  the  va- 
lidity of  wills. — Goodrich  v.  Posey,      392 


7.  The  Revised  Statutes  of  1843  gave  to 
Circuit  Courts,  in  the  exercise  of  their 
chancery  powers,  concurrent  jurisdiction 
with  the  Probate  Courts  in  the  contesta- 
tion of  the  validity  of  wills,  by  express 
enactment.  Ihid, 

8.  Where  the  jurisdiction  of  an  inferior 
Court  depends  upon  a  fact  which  said 
Court  is  required  to  ascertain  and  settle 
by  its  decision,  such  decision  is  conclusive. 
Nor  is  this  principle  limited  to  cases  where 
the  determination  to  be  made  is  of  a 
judicial  character. —  The  Evansville,  cJy. 
Railroad   Co.  v.   Tlie  City  of  EvansviUe, 

395 

9.  The  Court  of  Common  Pleas  has  juris- 
diction of  an  action  to  set  aside  the  settle- 
ment of  an  administrator  for  fraud. — 
Beaid  et  al.  v.  First  Presbyterian  Church, 
4-c.,  490 

JURY. 

Challenge  of.     See  Statutes  Construed,  14. 

In  criminal  cases.  See  Criminal  Law,  4^ 
5,  6,  7. 

1.  A  freeholder,  merely,  is  not  competent  to 
sit  upon  a  petit  jury,  he  must  1x3  a  house- 
holder.—.jBrarf/orrf  v.  The  Stale,  347 

2.  Where  it  dtxjs  not  appear  in  the  record, 
whether  the  persons  who  tried  the  cause, 
wci'o,  or  were  not,  competent,  their  compe- 
tency will  be  presumed.  Ibid. 

JUSTICE  OF  THE  PEACE. 

See  Bonds,  1.     Railroads,  1.     Habeas 
Corpus,  1,  2. 

Replevin  before.     See  Replevin,  2. 

Jurisdirtion  of  the  person,  how  waived  before. 
See  Pleading,  16,  17. 

1.  Suit  before  a  justice  of  the  peace  on  a 
promissory  note.  The  defendant  answer- 
ed, admitting  the  execution  of  the  note, 
and  setting  up  a  counter  claim.  Beid, 
that  the  gcneitil  issue  must  be  regarded  as 
in  by  law,  in  addition  to  the  special  defense 
pleaded. — Howard  v.  Kisling,  83 

2.  The  burden  of  the  issue  was  on  the  plain- 
tiff, and  he  was  entitled  to  open  and 
close.  Ibid. 

3.  Justices  of  the  peace  have  jurisdiction 
in  actions  to  recover  the  possession  of  real 
estate,  only  where  the  relation  of  landlord 
and  tenant  exists ;  or,  where  there  has 
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been  an  unlawful  or  forcible  entry  into 
lands,  and  either  a  peaceable  or  forcible  de- 
tainer thereof;  or,  where  having  peaceably 
obtained  possession,  one  unlawfully  and 
forcibly  keeps  the  same. — Short  et  al.  v. 
Bridwdl,  211 

LANDLORD  AND  TENANT. 
See  Vendor  and  Pubohaseb,  1,  2. 

LARCENY. 
See  Criminal  Law,  12. 

LEASE. 

Assignment  of.     See  Practice,  25. 

A  lease  for  a  term  of  years  is  personal 
property ;  and  the  vendor  of  such  prop- 
erty has  no  geneml  lien  for  unpaid  pur- 
chase money,  alter  he  has  parted  with  the 
possession. —  Cade  et  al.  v.  BroivnleCj  369 

LICENSE. 
See  Liquor  Law,  3,  4. 

LIEN. 

Of  penfh'ng  proceedings  in  aid  of  execution. 
See  Proceedings  in  Aid  op  Execu- 
tion. 

Of  vendor.     See  Vendor's  Lien. 

LIMITATIONS. 

See  Taxes,  6. 

Of  action  to  set  aside  seftlement  of  adminis- 
trator.    See  Decedents*  Estates,  6,  7,  8. 

1.  An  action  will  not  lie  upon  the  bond  of 
a  guardian  to  recover  money  for  which  he 
failed  to  account  on  his  final  settlement 
with  the  projier  Court,  after  three  years 
from  such  final  accounting  and  settlement 
of  his  trust ;  the  ward  being  of  full  age 
and  under  no  disabilities. — TJie  State  ex 
rei,  <fc.  V.  Hnghesy  104 

^.  A  plea  of  the  statute  of  limitation.^  filed 
on  the  finst  calling  of  the  cause  after  the 
complaint,  to  which  it  was  pleaded,  was 
filed,  should  not  be  rejected,  as  having 
been  filed  too  late. — Kivihall  et  al.  v. 
Whitney  et  a/.,  280 

3.  A  statute  limiting  an  action  upon  "a 
specialty  or  any  agreement,  contract,  or 
promise  in  writing,"  does  not  embrace  a 
judgment;  and  a  plea,  setting  up  such  a 


statute  to  an  action  founded  upon  a  judg- 
ment, is  wholly  irrelevant,  and  may  prop- 
erly be  rejected  on  motion.  Ihid, 

LIQUOR  L4.W. 

1.  Though  the  law  of  Marcfi  5,  1859,  regu- 
lating the  sale  of  spirituous  liquors,  con- 
tains no  exception  of  sales  made  for 
medicinal  or  sacramental  purposes,  yet 
the  Court  will  make  the  exception  in 
proper  cases. — Thomasson  v.  The  State, 

449 

2.  The  law  is  not  in  conflict  with  ^  23,  art 
1,  of  the  Constitution;  as  the  "privileges 
and  immunities''  which  it  confers  may  be 
enjoyed  by  every  "white  male  inhabit- 
ant" upon  the  same  terms.  Ibid, 

3.  Nor  is  the  law  in  conflict  with  §  1,  of 
art  10,  of  the  Constitution,  providing  for 
a  uniform  rate  of  taxation,  as  that  section 
relates  only  to  the  general  levy.        Ibid. 

4.  The  license  fee  required  by  the  act  is 
imposed  in  the  exercise  of  the  rightful 
police  power  of  the  State,  is  an  incident 
of  a  legitimate  police  regulation,  and  is 
not  within  the  prohibition  of  §  22,  art  4, 
of  the  Constitution.  Ibid. 

5.  The  prohibition,  in  the  act,  of  the  giving 
or  selling  liquor  to  minors  is  embraced  in 
the  title  of  the  act;  but  the  defendant 
may  show  reasonable  ground  of  belief 
that  the  minor  was  an  adult  Ibid. 

6.  Section  14  of  the  act,  conferring  juris- 
diction of  ofienses  created  by  it  upon  the 
grand  jury,  is  valid,  and  consistent  with 
2  R.  S.,  §  14,  p.  388,  which  confers  juris- 
diction of  felonies.  Ibid. 

7.  It  is  competent  for  the  Legislature,  as  a 
police  regulation,  to  prohibit,  under  penal- 
ties, the  sale  of  liquor  by  retail  on  Sun- 
dag,  as  well  as  on  election  or  other  public 
days.  Ibid. 

8.  In  the  liquor  law  of  1853,  the  penalty 
for  selling  without  license  preceded  the 
exception  suspending  the  operation  of  the 
license  on  Sunday;  but  in  the  law  of 
1859,  the  exception  precedes  the  penal 
section,  so  that  the  penalty,  in  extending 
to  all  preceding  sections,  applies  to  a  sale 
on  Sunday,  to  which  day  tJie  license  does 
not  extend.  Ibid. 

9.  Though  some  of  the  sections  found  in 
the  act  may  be  civil,  and  others  penal,  in 
their  character,  yet  the  act  can  not  be 
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said  to  embrace  more  than  one  subject 
matter,  and  matters  properly  connected 
therewith.  Rid. 


M. 


MANDATE. 

1.  A  mandate  will  lie  to  compel  a  board 
of  county  commissioners  to  make  a  record 
of  their  proceedings  on  a  petition  for  a 
change  of  county  boundaries. — Board  of 
Commissionei'Sf  <!jrc  v.  The  State  ex  relf 
4-c.,  250 

2.  The  merits  of  the  petition  must  be  tried 
on  appeal,  and  not  on  a  return  to  the 
mandate.  Ibid, 

MARSHALING  ASSETS. 
See  Partnershif,  1,  2,  3,  4,  5. 

MISJOINDER  OF  PARTIES. 
See  Parties,  1. 

MISTAKE. 

If  real  estate  be  conveyed  by  an  erroneous 
description,  the  purchaser  is,  afler  the 
vendor's  death,  bound  to  accept  the  con- 
veyance of  his  heirs,  or  of  a  commissioner, 
in  correction  of  such  mis-description. — 
Leslie  v.  Slasher  et  aL^  166 

MONEY  HAD  AND  RECEIVED. 
See  Pleading,  10. 

MORTGAGE. 

See  Promissory  Notes,  9, 10.    Indorser,  3. 
Evidence,  7.     Fxxtdres,  1,  2. 

As  to  power  of  railroads  to  mortgage  lands. 
See  Railroads,  15,  16,  17,  18. 

Sale  of  lands  on  poioer  in,  without  decree. 
See  Railroads,  19. 

1.  A  mortgagor  can  not,  after  the  mortgaged 
proi)erty  has  been  ordered  to  be  sold  on 
foreclosure,  claim  the  property  as  exempt 
from  execution. — Slaughter  v.  Detineyy  49 

2.  Where  a  mortgagor  appears  to  the  action 
to  foreclose,  and  pleads  usury  in  the 
transaction,  his  vendee  of  the  mortgsiged 
property  may,  with  his  consent,  assume 
the  same  defense. — Borum  v.  Fonts  et  ah, 

50 


3.  In  proceedings  to  foieclose  a  mortga^, 
where  part  only  of  the  notes  secured  by 
it  are  due,  it  would  seem  that,  upon 
default,  proof  should  be  made  of  the  Don« 
divisibility  of  the  property,  and  reason 
shown  why  it  is  not  divisible ;  but  if  the 
defendant  appears,  and  the  question  of 
divisibility  is  referred  to  a  master,  who 
reports  generally,  or  is  tried  in  open  Court 
on  general  evidence,  without  objection, 
the  objection  that  the  reason  of  the  non- 
divisibility  was  not  shown  can  not  be 
first  raised  in  this  Court — Kiger  v.  Frank- 
lin, 102 

4.  A  junior  mortgagee  is  not  a  necessary 
party  to  a  proceeding  to  foreclose  a  senior 
mortgage ;  but  if  he  is  not  made  a  party, 
he  is  not  precluded,  by  the  decree,  firom 
filing  his  bill  to  redeem  within  a  proper 
time. — Froctar  et  al.  v.  Baker  et  ah,     178 

5.  On  a  bill  to  redeem,  by  a  junior  mort- 
gagee, afler  sale  on  a  senior  mortgage,  a 
decree,  that,  if  the  amount  necessary  to 
redeem  is  not  paid  within  the  time  lim- 
ited, the  mortgaged  premises  shall  again 
be  sold,  and  the  mortgagors  paid  in  order 
of  priority,  is  erroneous.  Ibid. 

6.  Where  the  installments  secured  by  a 
mortgage  are  all  due,  it  is  not  necessaiy 
for  the  Court  to  inquire  as  to  the  suscep- 
tibility of  division  of  the  mortgaged  pre- 
mises.— Sniiih  et  al.  v.  Piercey  210 

7.  A,  and  B,  executed  a  chattel  mortgage, 
to  secure  certain  debts,  owing  by  them 
jointly  to  C.  Subsequently,  2>.,  in  con- 
sideration that  C.  would  release  certain 
of  the  mortgaged  property,  executed  to 
him  a  written  guaranty,  for  the  payment 
of  the  amount  of  his  debt  Suit  upon 
the  guaranty,  ffeldj  that  the  guarantor 
was  not  liable  for  a  private  debt,  owing 
by  A.  to  C.y  csj)ecially  if  such  debt  ac- 
crued afler  the  date  of  the  guaranty,  but 
that  the  guaranty  must  he  construed  to 
embrace  the  mortgage  debt  only. — Yater 
V.  Judah,  228 

8.  The  record  of  a  mortgage  may  be  given 
in  evidence,  without  accounting  for  tbe 
absence  of  the  original. — Morehouse  et  ah 
V.  Potter  et  al.,  477 

9.  The  assi«::nnient  of  a  promissory  note 
secured  h\  a  niortjrajre,  carries  with  it 
the  morr<rn«re  seciintv,  without  anv  formal 
assipunent  of  the  mortgage. — Qarrett  v. 
Pu:J:eft,  485 


INDEX. 


5&9 


10.  Where  it  ftppearc,  from  tbe  complaint, 
thai  all  the  notes  remaining  unpaid  are 
held  by  an  assignee  who  sues,  the  mort- 
gagee is  not  a  necessary  party  defendant 

Ibid. 

11  As  against  one  who  purchases  lands  sob- 
ject  to  a  mortgage,  no  proof  of  a  record  of 
the  mortgage  is  necessary.  Ibid, 

12..  In  an  action  for  the  foreclosure  of  two 
mortgages,  one  of  which  was  executed 
by  the  wife,  and  the  other  not,  a  decree 
that  if  a  sale  took  place  to  make  the 
amount  of  the  mortgage  in  which  she 
joined,  her  interest  should  be  barred,  is 
correct. —  Weaver  et  ah  v.  Cheeseman^  510 

MUXICIPAL  LAW. 
Improvement  of  streets.     See  Streets,  1,  2. 

1.  By  the  charter  of  the  Citt/  of  EonnsviVe, 
the  common  council  are  authorized  "to 
take  stock  in  any  chartered  company,  for 
making  roads  to  said  city  :  Provided,  that 
no  stock  shall  be  subscribed  or  taken  by 
the  common  council  in  any  such  company, 
unless  it  be  on  the  petition  of  two-thirds 
of  the  residents  of  said  city,  who  arc 
freeholders  of  said  city,  distinctly  setting 
forth  the  company  in  which  such  stock  is 
to  be  taken,  and  the  number  and  amount 
of  shares  to  be  subscril^ed  ;  and,  provided 
dlsOf  that  in  all  caries  where  such  stock  is 
taken,  the  common  council  shall  have 
power  to  borrow  money,  and  levy  and 
collect  a  tax  on  real  estate  for  the  pay- 
ment of  said  stock.  Held,  that  a  rail- 
road Ls  such  a  "  road  "  as  is  embraced  in 
the  terms  of  the  charter. —  The  EvansviUe, 
d'c.  Railrorul   Co,  v.   City  of  Evansville, 

395 

2.  The  common  council  would  have  no 
power  to  subscribe  at  all,  in  the  absence 
of  the  petition  provided  for  in  the  charter ; 
but  when  the  power  to  subscribe  Is  con- 
ferred by  petition,  the  mode  in  which  it 
is  to  be  exercised,  as  to  the  time  and  mode 
of  payment,  must  necessarily  be  left,  in  a 
measure,  to  the  discretion  and  judgment  | 
of  the  common  council.  Ilnd. 

3.  If  the  city  received  more  favonible  terms, 
as  to  the  time  of  payment,  than    other  i 
subscribers,  it  docs  not  lie  in  her  mouth, ' 
in  order  to  defeat  the  subscription,  to  say 
that  other  stockholders  were  thereby  de- 
frauded. Ibid, 


4.  As  the  city  is  expressly  authorized  to 
borrow  money  to  pay  for  the  stock  sub- 
scribed, the  power  to  determine  the  time 
of  payment,  and  to  issue  bonds,  or  other 
evidences  of  indebtedness,  is  manifestly 
implied.  Ibid, 

6.  If  a  railroad  company  sees  proper  to  re- 
ceive the  bonds  of  the  city  as  cash,  in 
payment  of  a  subscription  to  her  stock, 
instead  of  requiring  the  city  to  negotiate 
and  raise  the  money  upon  them  herself, 
the  transaction  is  entirely  proper,  and  not 
beyond  the  corporate  powers  of  the  city, 

Ibid. 

6.  The  power,  conferred  by  the  charter  upon 
the  city,  to  borrow  money,  carried  with 
it  the  right  to  borrow  wherever  the  money 
could  be  procured  on  the  best  terms,  and 
of  course  the  right  to  agree  to  pay  where 
borrowed.  Ibid, 

7.  In  the  'absence  of  any  provision  in  the 
charter  of  the  city,  as  to  the  interest 
she  may  pay  on  money  borrowed,  her 
contracts  would  be  governed,  in  this  re- 
spect, by  the  general  law  of  the  State,  and 
would  not  be  void  for  usury ;  and  no  good 
reason  appears  why  she  may  not  legally 
agree  to  pay  the  interest  allowed  by  the 
law  of  the  State  where  her  bonds  are 
payable ;  though  this  last  point  is  not  de- 
cided. Ibid, 

8.  Though  the  contract  of  subscription,  as 
made  by  the  mayor,  may  have  deviated, 
in  some  particulars,  from  the  directions 
of  the  common  council ;  yet  the  latter 
adopted  and  ratified  it,  as  made,  by  or- 
dering a  portion  of  the  bonds  to  be  issued, 
in  performance  of  it.  Ibid. 

9.  There  was,  in  this  case,  no  delegation 
by  the  common  council,  to  the  mayor,  of 
authority,  which  under  the  charter  the 
council  only  could  exercise :  the  council 
acted  through  the  mayor,  as  an  amanu- 
ensis, and  not  as  a  sub-agent  They 
jwlged  for  themselves,  and  acted  through 
the  instrumentahty  of  the  mayor.      Ibid, 

10.  The  common  council  having  decided 
that  the  requisite  number  of  freeholders  of 
the  city  had  petitioned  for  the  subscription, 
their  determination  is  conclusive,  unless 
it  be  set  aside  in  some  direct  proceeding 
for  that  purpose.  Ibid, 

11.  Under  the  act  of  March  5,  1855,  cities 
have  power  to  make  provision  for  the 
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payment  of  a  debt  incurred  by  the  school 
trustees  in  the  erection  of  a  school  house ; 
but  this  can  only  be  done  by  a  tax  assessed, 
levied  and  collected  for  that  specific  pur- 
pose.— Nill  et  ah  v.  Jenkinson^  425 


N. 


NEaLTGENCE. 
See  Injury,  1. 

1.  The  want  of  such  care  as  very  prudent 
persons  take  of  their  own  concerns,  does 
not  constitute  such  gross  negligence  as 
would  render  a  railroad  company  liable 
for  the  death  of  an  individual,  if  the  de- 
ceased by  his  own  negligence  contributed 
to  his  death ;  while  the  exercise  of  such 
care  would  render  the  killing  excusable, 
although  the  deceased  was  also  without 
fault. — EoanaviUey  <fc.  Railroad  Co.  v. 
Lowdennilkf  120 

2.  A,  delivered  to  ^.  a  promissory  note  for 
which  B.  gave  his  receipt,  conditioned 
that  he  would  account  for  the  same  or 
deliver  it  to  an  attorney  for  collection. 
Eeld^  that  B.  was  bound  to  use  reasonable 
diligence  in  the  management  of  said  note, 
according  to  the  terms  of  his  receipt. — 
Hall  V.  Junction  Railroad  Co.,  362 

3.  As  the  question  of  diligence  must  be 
determined  by  the  facts  in  each  case, 
and  no  precise  time  can  be  fixed  as  being 
sufiiicient  to  support  an  averment  of  non- 
performance, unless  the  non-performance 
could  be  averred  at  a  day  so  remote  as  to 
authorize  the  Court  to  infer  negligence,  a 
negative  averment  that  due  diligence  was 
not  used  is  sufficient  Ibid. 

4.  The  note  having  been  delivered  to  B. 
only  twelve  days  before  the  next  term 
of  the  Ck)urt,  and  the  maker  living  some 
miles  distant,  he  was  not  liable  for  neg- 
lect, for  not  suing  in  such  Court.        Ibid. 

5.  If  an  injury  complained  of  was  the  result 
of  carelessness  on  the  part  of  the  plaintifi^, 
and  could  have  been  avoided  by  the  ex- 
ercise of  ordinary  vigilance,  he  can  not 
recover. — Ohio,  ^c.  Railroad  Co.  v.  Otd- 
Utt,  487 

NEW  TRIAL. 

1.  Proceedings  to  quiet  the  title  to  real 
estate.    Judgment,  that  the  plaintiff  be 


quieted  and  set  at  rest  in  his  title,  and 
that  the  defendant  be  enjoined  from  set- 
ting up  any  title  thereto.  Motion  for  a 
new  trial,  for  cause  shown,  overruled. 
Afi^rward,  and  within  one  year,  the  de- 
fendant filed  his  complaint,  or  written 
motion,  to  have  said  judgment  vacated, 
and  a  new  trial  granted  him,  as  of  right, 
and  without  cause  shown.  Ildd^  that  a 
new  trial  can  be  claimed,  as  a  matter  of 
right,  in  suits  for  the  quieting  of  title,  as 
well  as  in  those  for  the  recovery  of  the 
possession  of  real  estate. —  Shuman  v. 
Oavin,  93 

2.  The  pleadings  in  the  original  cause  need 
not  be  set  out  in  such  application  for  a 
new  trial.  It  is  enough  if  the  judgment 
appears  to  be  such  a  one  as  the  statute 
contemplates.  Ilnd. 

3.  A  motion  for  a  new  trial,  upon  cause 
shown,  does  not  impair  the  right  of  a 
party  to  demand  a  new  trial  without 
cause.  Ilnd. 

4.  It  is  not  necessary  for  a  party  asfing  a 
new  trial,  without  cause,  to  show,  in  his 
application,  that  one  new  trial  has  not 
already  been  granted  under  the  statute. 
If  such  new  trial  has  been  granted,  it  is 
matter  of  defense  to  the  application.    Ibid, 

5.  Errors  in  the  admission  of  testimony,  or 
in  the  insufficiency  of  the  evidence  to 
support  the  verdict,  are  not  availaUe  in 
the  Supreme  Court,  where  there  was  no 
motion  for  a  new  trial. — Htndman  et  al,  v. 
Troxdl  et  al,  12^^ 

6.  Where  the  record  does  not  show  that 
the  motion  for  a  new  trial  was  in  writing, 
the  insufficiency  of  the  evidence  to  sustain 
the  verdict,  is  not  available  as  error  in 
the  Supreme  Court — Stevens  v.  NeviU 
et  cd.,  224 

7.  Surprise  may  be  ground  for  a  new  trial. 
— Deyq  et  dl.  v.  Reynolds,  233 

8.  Section  353,  2  R.  S.  1852,  p.  118,  was 
not  intended  to  prohibit,  absolutely,  the 
granting  of  a  new  trial,  on  account  of  the 
small  ness  of  the  damages,  in  actions  for 
an  injury  done  to  the  person  or  reputation, 
but  only  in  cases  where  the  damages  re- 
covered equal  the  pecuniary  loss. — Suffi- 
van  V.  Wilson,  246 

9.  It  is  not  sufficient  to  assign  generally,  as 
a  reason  for  a  new  trial,  *'  surprise  at  the 
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trial,  which  ordinary  prudence  could  not 
have  guarded  again8t,"  or,  "  error  of  law 
occurring  on  the  trial,  and  excepted  to  at 
the  time;"  the  ground  of  the  surprise 
should,  in  the  one  case,  be  set  out,  and, 
in  the  other,  each  eiTor  of  law  definitely 
presented  to  the  Court. — Snodgrass  et  at 
V.  Hunt,  274 

10.  In  an  action  by  KimhaU  and  others  against 
Whitney  and  oUierSj  the  motion  for  a  new 
trial  was  entitled  *' Kimball  v.  Whitney ,'* 
and  proceeded  :  "  the  plaintiff  moves  the 
Court,"  &c.  Held,  that  as  it  appeared 
from  the  reasons  assigned  for  a  new  trial, 
that  the  motion  was  intended  to  be  made 
on  behalf  of  all  the  plaintiffs,  the  Court 
will  so  regard  it — Kimball  et  at  v.  Whit- 
ney et  alj  280 

11.  Motion  for  a  new  trial,  based  upon  affi- 
davits showing  the  following  facts,  viz.: 
that  on  the  first  calling  of  the  cause  for 
trial,  it  was  passed,  and  the  Court  an- 
nounced that  causes  then  passed  would 
not  again  be  called  for  trial  at  that  term ; 
that  thereupon  defendants*  attorney  in- 
formed them  that  they  need  not  attend 
longer  upon  the  Court ;  that  subsequently, 
at  the  same  term,  the  cause  was  again 
called  for  trial,  and  in  the  absence  of  de- 
fendants, and  over  the  objection  of  their 
attorney,  was  tried  by  the  Court;  that 
defendants  had  a  valid  defense  to  the 
action,  setting  it  out,  and  were,  by  reason 
of  the  announcement  of  the  Court,  un- 
prepared for  trial.  Ilekl,  that  applica- 
tions for  new  trials  are  always  addressed 
to  the  sound  discretion  of  the  Court 
before  whom  the  cause  is  tried,  and  its 
decision  will  be  presumed  to  have  been 
in  accordance  with  the  justice  and  merits 
of  the  case,  unless  the  contrary  plainly 
appear. — Kisall  et  al.  v.  Ayres  et  a/.,    286 

12.  The  facts  stated  in  the  affidavits  made 
a  clear  case  of  surprise,  and  the  Court, 
in  the  exercise  of  a  sound  legal  dis- 
cretion, should  have  granted  a  new 
trial.  Ibid. 

13.  Where  a  party  enters  upon  the  trial  of 
a  cause  without  objection,  and  without  hav- 
ing made  an  application  for  a  continuance 
on  the  ground  of  surprise,  he  will  not  be ; 
pennitted,  after  verdict,  to  obtain  a  new  | 
trial  on  the  ground  that  he  was  surprised 
in  being  required  to  enter  upon  the  trial. 
— Qrant  et  al.  v.  Popejoy,  311 


NOTICE. 

To  take  depositions.     See  Depositions,  1. 

7b  gitarantor.     See  Guaranty,  1,  2. 

lb  purchaserjof  existing  tenancy.     See  Ven- 
dor AND  Purchaser,  1,  2. 

Of  surety  to  holder^  to  sue.     See  Surety, 
4,  14. 

0. 

OHIO  INSURANCE  COMPANY. 
See  Corporations,  4. 


P. 

PARENT  AND  CHILD. 

1.  The  parent  can  only  sue  for  such  injuries 
to  his  child  as  occasion  loss  of  service ;  for 
all  other  injuries,  the  child  must  sue. — 
Boyd  et  al  v.  Blaisdell,  73 

2.  In  an  application  by  an  alleged  parent  for 
the  custody  of  an  infant  child,  the  testi- 
mony as  to  the  identity  of  the  child  was 
conflicting ;  but  it  appeared  from  the  evi- 
dence that  the  relator  was  a  person  unfit 
to  have  the  custody  and  care  of  the  child, 
while  the  respondent  was  a  suitable  person. 
Heldy  that  the  custody  of  the  child  should 
have  been  given  to  the  latter. — Young  v. 
The  State  ez  rel,  4rc  480 

PARTIES. 

See  Witness,  1,  2,  3.  Practice,  55. 
Pleading,  8,  9.  Promissory  Notes,  31. 
Mortgage,  10. 

1.  Where  one  guarantees  the  payment  of 
rent,  by  the  lessee,  by  an  indorsement  on 
the  back  of  the  lease,  the  undertaking  of 
the  guarantor  is  distinct  from  that  of  the 
les-seo,  and  they  can  not  be  properly  joined 
in  the  same  suit. —  Vird^n  et  al.  v.  Ells- 
tPortJi,  144 

2.  In  a  suit  to  set  aside  a  sheriff's  sale  of 
real  estate,  the  sheriff  is  not  a  proper  party 
defendant,  and  his  name  may,  on  the 
trial,  be  stricken  out  on  motion. — Draper 
et  al.  v.  Vanhomj  155 

3.  A  junior  mortgagee  is  not  a  necessary 
party  to  a  proceeding  to  foreclose  a  senior 
mortgage ;  but  if  he  is  not  made  a  party 
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he  is  not  precluded  by  the  decree,  from 
filing  his  bill  to  redeem  within  a  proper 
time. — Prodxyr  et  cd,  v.  Baker  et  at..,    178 

4.  An  assignment,  though  in  writing,  of  an 
agreement  to  pay  rent,  contained  in  a 
written  lease,  does  not  operate  as  a  trans- 
fer of  the  legal  title  thereto;  and  the 
assignor  must,  in  a  suit  thereon  by  the 
assignee,  be  made  a  defendant  to  answer 
as  to  his  interest— flboftiTW  et  ai.  v.  Organ^ 

188 

5.  Suit  upon  a  promissory  note  made  in 
1841,  and  payable  to  A.^  as  school  commis- 
sioner, and  to  his  successors  in  said  office. 
Held,  that  under  1  R.  S.  1852,  ^  12,  p. 
151.  t^  action  should  have  been  prose- 
cuted In  the  name  of  the  State,  on  the 
relation  of  the  auditor  of  the  proper 
county. — Rogen  etakT.  Oibson^  218 

6.  Quare:  Whether  the  assignor  of  an 
account  is  a  necessary  party  defendant,  in 
a  suit  upon  the  account— -Jbneff  y.  Dfvn- 
herger,  443 

PARTITION. 

In  proceedings  for  the  partition  of  lands, 
the  interlocutory  decree  for  partition  and 
the  appointment  of  commissioners,  does 
not  constitute  a  final  judgment ;  and  no 
appeal  will  lie  to  the  Supreme  Court  till 
the  coming  in  of  the  report  of  the  commis- 
sioners.— ClesUr  V.  Gibson  ct  ai.^  10 

PARTNERSHIP.      . 
See  Consideration,  1,  2. 

1.  A,  and  B.^  as  partners,  executed  a  pro- 
missory note  to  C,  and  subsequently  A. 
died,  leaving  the  note  unpaid.  C.  brought 
suit  against  5.,  the  surviving  partner, 
recovered  judgment,  and  execution  there- 
on was  returned  nulla  bona.  He  then  filed 
the  note  as  a  claim  against  the  estate  of 
A.  Held,  that  the  claim  could  be  en- 
forced in  equity,  only,  and  must  therefore 
be  subject  to  such  equitable  rules  as  obtain 
in  reference  to  the  payment  of  partnership 
and  individual  debts. — Weyer  v.  Thon}- 
burghy  124 

2.  As  partnership  creditors  have  a  priority 
in  the  distribution  of  partnership  nsscU^, 
and  individual  creditors  can  only  take  the 
excess  ;  so  individual  creditors  have  a  pri- 
ority in  the  administration  of  individual 
assets,  and  partnership  creditors  can  only 
have  distribution  of  the  surplus.         Ibid. 


3.  Where  the  assets  are  eqaitaUe  merely, 
and  can  only  be  reached  through  a  Court 
of  Equity,  it  is  doubtful  whether  the 
above  rule  applies.  Ibid, 

4.  The  above  rule  applies,  though  there  be 
no  partnership  assets,  and  no  sunririiig 
partner.  Ibidi 

5.  Section  70,  p.  262,  2  R.  S.  1852,  which 
provides  for  the  allowance  of  such  daims, 
or  part  thereof  against  the  estate  of  & 
deceased  joint  obligor,  does  not  entitle  the 
claim  to  payment,  unless  there  is  a  sur- 
plus after    paying   individual   creditors. 

V  Ibid, 

6«  A  partnership  is  founded  in  the  voluntary 
contract  of  the  parties,  as  contra-distin- 
guished fit)m  the  relations  which  may 
arise  between  the  parties  by  mere  opera- 
tion of  UM.'-ffubbeU  et  at,  v.  Woolfet  al 

204 

7.  In  order  to  make  a  note,  signed  in  the 
individual  name  of  one  of  the  partners, 
binding  upon  the  firm,  it  must  appear, 
afilrmatively,  that  it  was  given  and  re- 
ceived as  a  firm  note,  binding  upon  all  the 
partners.  Ibid. 

8.  As  an  abstract  proposition,  the  law  may 
not  authorize  a  married  woman  to  enter 
into  a  contract  of  partnership ;  but  if  she 
does  make  such  contract,  and,  in  pursu- 
ance of  it,  places  her  separate  fuinds  in 
the  firm  of  which  she  is,  by  contract, 
a  partner,  such  funds  can  not,  while  there, 
be  made  subject  to  her  husband's  debts. 
— Maghee  v.  Bonier  et  al,  254 

9.  Upon  the  death  of  one  of  two  joint  debt- 
ors, the  creditor  has  the  right  to  collect 
his  claim,  at  law,  from  the  survivor,  or,  at 
his  option,  to  proceed  in  equity  against  the 
estate  of  the  deceased. — Kimball  et  al.  v. 
WMtney  et  al,  280 

10.  A  neglect  to  pursue  the  surviving  debt- 
or until  he  becomes  bankrupt,  or  for  any 
particular  period  of  time,  so  long  as  the 
claim  is  not  bari'ed  by  the  statute  of  lim- 
itations, can  not  a  fleet  the  right  of  the 
creditor  to  make  his  claim  out  of  tlie  es- 
tate of  the  deceased  joint  debtor.       Ibiil 

11.  Whether  the  existence  of  certain  facts 
constitutes  a  partnership,  often  depends 
uj)on  the  intention  of  the  parties  inter- 
ested, as  between  themselves;  and  evi- 
dence of  such  intention  or  understand- 
ing may  be  necessary,  where  any  doubt 
exists,  in  order  to  ascertain  the  rule  that 
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shocdd  apply  to  third  persons. — Macy  v. 
Combs,  469 

12.  A  party  who  is  not  to  receive  a  part  of 
the  profits,  in  specie^  bat  a  sum  of  money 
calculated  in  proportion  to  a  giyen  quan- 
tity of  the  profits,  is  not  held  bs  a  partner, 
even  as  to  third  persons,  unless  he  has 
been  guilty  of  finud,  or  held  himself  out 
as  a  partner.  Ibid. 

13.  Proof  of  the  common  reputation  and 
understanding  as  to  who  were  the  propri- 
etors of  a  certain  shop,  is  not  admissible 
to  establish  a  partnership.  Ihid. 

PATENT. 

In  an  action  upon  a  promissory  note,  given 
for  a  right  to  vend  a  patent  spring,  the 
Court  instructed  the  jury,  without  refer- 
ence to  any  question  of  fraud  or  warranty, 
that  if  the  invention  lacked  novelty  or 
utility  in  its  application  to  any  one  of  the 
olgects  for  which  it  was  patented,  the 
plaintiff  could  not  recover  on  the  note. 
Beldf  that  the  instruction  was  erroneous. 
— Midh'ff  V.  Boggess  et  o7.,  210 

PAYMENT. 

1.  It  is  sufficient  to  entitle  an  indorser  to  an 
action  against  his  principal,  that  he  has 
taken'  up  the  notes  on  which  he  was 
indorser,  by  the  proceeds  of  new  notes  of 
his  own ;  and  whether  these  last  have 
been  paid  is  immaterial.— Slfcdfman  et  at 
V,  Freeman  et  ah,  86 

2.  A  plea  of  payment  must  show  to  whom 
payment  was  made.— ^^/^  et  ah  v.  Om- 
parei,  243 

PLEADING. 

Bee  Estoppel,  2.  Practice,  10,  13,  22. 
Common  Carrier,  1.    Negligence,  3. 

1.  The  defendants,  by  the  style  of  Pratt  <f* 
Co.^  made  their  note  to  Bowser  ^  Story 
for  $201,  payable  out  of  the  mill  and 
warehouse  as  the  payees  might  order.  In 
a  suit  upon  the  note  it  was  averred,  in  the 
complaint,  that  the  note  was  payable  out 
of  the  mill  and  warehouse  of  the  defend- 
ants. Hehl^  that  the  ambiguity  of  the 
note  was  sufficiently  explained. — Pratt  et 
al  V.  Graff,  1 

2.  The  defendants  answered,  that  at  all 
times  since  they  made  the  note,  they  had 
been,  and  still  were,  ready  and  willing  to 
discharge  the  same,  at  their  mill  and 


warehouse,  with  such  chattels  as  they 
had  therein  for  vending  purposes.  Heldf 
that  the  answer  was  not  a  valid  defense 
to  the  action ;  that  to  make  the  defense 
good,  it  should  have  been  averred  that 
ttie  defendants  were  ready  to  pay,  &c., 
out  of  the  mill  and  warehouse,  in  such 
articles  therein  for  vending  purposes  as 
the  plaintiff  should  order.  Ibid. 

3.  Where  the  complaint  specially  seta  out 
the  consideration  of  the  agreement  sued  on, 
a  general  answer  of  want  of  consideration 
is  included  in  the  general  denial. — Butler 
et  al.  V.  JEdgerion,  15 

4.  As  all  the  evidence  that  could  have  been 
given  under  the  answer  of  want  of  consi- 
deration, was  admissible  under  the  general 
denial,  the  judgment  will  not  be  reversed 
for  a  ikilure  to  reply  to  such  answer.  Ibid, 

5.  A  pleading  stricken  out  on  motion  is  not 
in  the  record,  unless  put  in  by  bill  of  ex- 
ceptions.— SearlY.  Smith,  23 

6.  Where,  in  an  action  beforfi  a  justice  of  the 
peace  on  a  promissory  note,  the  defendant 
answers,  admitting  the  execution  of  the 
note  and  setting  up  a  counter  claim,  the 
general  issue  must  be  regarded  as  in  by 
law,  in  addition  to  the  special  defense 
plexuled, — Howard  v.  Kialing,  83 

7.  Proceedings  to  foreclose  a  junior  mort- 
gage. Certain  parties  who  held  a  prior 
mortgage,  made  to  indemnify  them  as 
indorsers  for  the  mortgagors,  were  made 
defendants,  and  appeared  and  set  up  by 
way  of  cross  bill,  that  they  had  paid  cer- 
tain sums  of  money  on  account  of  said 
indorsements,  which  they  asked  to  have 
decreed  a  prior  lien.  The  mortgagors 
admitted  the  claim ;  but  the  plaintiffs  re- 
plied, averring  that  the  notes,  which  de- 
fendants claimed  to  have  paid  as  indorsers, 
had  been  fully  paid  off  and  discharged ; 
and  in  a  second  paragraph,  that  the  said 
notes  had  been  fully  discharged  by  one  Qib- 
son.  The  prior  mortgagees  traversed  the 
material  allegations  of  these  replications. 

Held,  That  if  the  replications  of  plain- 
tiff be  understood  to  mean  that  the 
notes  had  been  repaid  to  the  indorsers, 
then  they  were  properly  traversed;  but 
if  they  be  understood  as  averring,  only, 
that  the  notes  had  been  paid  to  the  origin- 
al holders,  then  they  are  not  inconsistent 
with  the  answer,  and  are  not  reached  by 
the  traverse  of  material  allegations. — 
Stedman  et  al  v.  B-eeman  et  al,  86 
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8.  It  is  incumbent  on  the  pleader  to  show, 
on  the  face  of  his  complaint,  that  he  has 
joined  the  proper  parties  to  the  action. — 
Alexander  v.  Oaar  et  al.f  89 

9.  In  a  suit  by  an  assignee  of  a  promissory 
note,  it  must  be  shown  in  the  complaint 
whether  the  assignment  was  by  indorse- 
ment in  writing,  or  by  delivery  only  ;  and 
if  by  the  latter  method  the  assignor  must 
be  made  a  defendant  Ibid. 

10.  In  an  action  for  money  received  by  one, 
for  the  use  of  another,  it  is  not  necessary 
for  the  plaintiff  to  aver,  in  terms,  that  he 
is  the  legal  owner  of  the  money ;  it  is 
sufficient  if  he  avers  that  the  defendant  is 
indebted  to  him  for  money  received  to  his 
use.  Ibid. 

11.  If  a  demurrer  is  directed  to  the  whole 
complaint,  and  there  is  one  good  para- 
graph, the  demurrer  should  be  overruled. 

Ibid. 

12.  It  is  not  necessary  for  a  party  asking  a 
new  trial,  without  cause,  to  show  in  his 
application  that  one  new  trial  has  not 
already  been  granted  under  the  statute. 
If  such  new  trial  has  been  granted,  it  is 
matter  of  defense  to  the  application. — 
Shuman  v.  Gaviiiy  93 

13 .  A  complaint,  in  proceedings  supplement- 
ary to  execution,  was  not  sworn  to,  and 
was  not  sufficiently  certain  in  its  aver- 
ments as  to  what  property,  and  where, 
the  defendant  had,  subject  to  execution. 
Eeld^  that  these  defects  were  waived  by 
an  answer  to  the  merits. — FiUson  v. 
SooU,  187 

14.  Suit  by  assignees  against  the  makers 
of  a  promissory  note  made  in  Ohio^  and 
payable  at  a  bank  in  that  State.  The 
defendants  pleaded  a  set-off,  to  which  the 
plaintiffs  replied,  setting  out  a  statute  of 
Ohio  which  brought  the  note  within  the 
law  merchant.  HeM^  that  the  reply  was 
a  departure,  and  that  the  defect  might 
be  reached  by  demurrer. —  Will  et  ah  v. 
Whitney  et  a/.,  194 

15.  The  plaintiffs,  instead  of  replying  the 
law  of  Ohio,  should  have  set  it  out  in 
their  complaint,  by  amendment         Ibid. 

16i  Where,  in  an  action  before  a  justice  of 
the  peace,  the  justice  has  jurisdiction  of 
the  cause  of  action,  and  the  defendant 
appears,  in  answer  to  process,  and  contests 
the  case  on  the  merits,  instead  of  pleading 


in  abatement,  under  oath,  to  the  jarisdio- 
tion  of  his  person,  he  is  estopped  from 
making  that  issue  in  an  appellate  Court 
Qraydon  v.  Barlow  et  aJ.,  197 

17.  If  the  want  of  jurisdiction  does  not 
appear  on  the  face  of  the  papers,  the 
question  must  be  raised  by  plea  in  abate- 
ment, under  oath,  upon  which  an  issue 
can  be  formed  and  tried,  and  not  by  mo- 
tion to  dismiss.  Ibid, 

18.  In  actions  upon  contracts,  under  our 
code,  whether  the  contract  be  joint  and 
several,  or  joint  only,  the  plaintiff  may 
have  judgment  against  those  of  the  de- 
fendants, as  to  whom  a  good  cause  of 
action  is  made  out,  though  he  fail  as  to  the 
others.—Hubbell  et  al.  v.  Wool/  et  al.,  204 

19.  To  an  action  of  replevin  the  defendant 
answered,  tha^  on,  &c.,  in  the  Circuit 
Court  of  said  county,  the  plaintiff  in  this 
suit  commenced  an  action  of  replevin 
against  the  defendant  herein,  for  the  same 
property  now  in  controversy ;  that  issue 
was  joined,  trial  had  and  judgment  given 
for  defendant;  that  the  parties  are  identical, 
and  the  property  in  controversy  the  same. 
Heldj  that  the  facts  pleaded  constituted 
a  good  defense  to  the  action. — Moloney  v. 
Griffin,  213 

20.  In  an  action  upon  a  promissory  note,  a 
general  plea  of  want  of  consideration  is 
good. —  Weijb  V.  Bowless  et  al.,  242 

21.  If  a  demurrer  be  directed  to  the  whole 
answer,  it  should  be  overruled  if  the 
answer  contains  one  good  paragraph.  Ibid, 

22.  Suit  upon  a  promissory  note  against  A, 
and  B.  A,  answered  that  he  was  surety 
for  B.  on  said  note,  and  that  before  the 
commencement  of  the  suit  B.  had  fiilly 
discharged  and  satisfied  the  same.  Hehi, 
that  the  answer  was  not  equivalent  to  a 
plea  of  payment,  and  was  bad  as  aver- 
ring a  conclusion  of  law. — Nill  et  al.  v. 
Comparetf  243 

23.  A  plea  of  payment,  or  of  accord  and 
satisfaction,  must  show  to  whom  payment 
or  satisfaction  was  made.  Ibid. 

24.  Suit  against  one  Gash'n,  on  a  promis- 
sory note,  allcp^  to  have  been  made  by 
him  by  the  style  of  Oasten.  Held,  that 
the  note  was  correctly  declared  upon. — 
Oaskin  v.  Wells  et  oi.,  253 
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25.  A»  there  was  no  general  denial,  and  no 
denial  under  oath,  the  note  made  a  prima 
fade  case  for  the  plaintiff.  Ibid. 

26.  Claim  against  a  decedent's  estate,  for 
money  received  by  him  in  his  lifetime* 
Answer,  the  statute  of  limitations :  to 
which  the  claimant  replied :  1.  That  said 
decedent  received  said  money  as  a  tech- 
nical and  continuing  trust  2.  That  he 
received  said  money  as  the  agent  of  the 
claimant^  &c.  3.  That  one  Bea  paid  said 
money  to  said  decedent,  as  the  money  of 
claimant,  to  be  by  decedent  delivered  to 
the  heirs  and  personal  representatives  of 
claimant,  &c. 

Jleldf  that  the  first  paragraph  is  bad,  for 
pleading  a  conclusion  of  law,  instead  of  a 
statement  of  facts,  in  averring  tliat  there 
was  a  ''technical  trust" 

The  second  is  bad,  because  it  does  not 
show  from  whom  the  money  was  re- 
ceived. 

The  third  is  bad,  in  not  showing  the 
consent  of  claimant,  or  some  reason  for 
his  not  consenting,  to  the  arrangement  by 
which  said  money  was  to  be  paid,  not  to 
him,  but  to  his  heirs  or  representatives. — 
Holmarij  adm*r  v.  MayJiew,  adm'r,        263 

27.  In  a  suit  for  breach  of  covenant,  it  is 
sufficient  to  aver  the  breach  negatively,  in 
the  words  of  the  covenant ;  but  such  aver- 
ment does  not  necessarily  involve  the 
right  to  recover  more  than  nominal  dam- 
ages, and  would  not  constitute  a  defense 
to  an  action  for  purchase  money,  beyond 
the  amount  of  one  cent — Van  Nest  v. 
Kellum,  264 

28.  Under  the  code,  the  plaintiff  may,  in 
his  reply,  in  addition  to  the  general  trav- 
erse, set  up  new  matter  in  avoidance  of 
the  answer,  and  may  tender  as  many 
issues  as  he  pleases,  so  they  are  not  in- 
consistent with  the  complaint,  or  frivo- 
lous.— Snodgrass  et  al.  v.  Hom^  274 

29.  A  demurrer  for  defect  of  parties  must  set 
out  the  names  of  the  parties  improi)erly 
added  or  omitted. — Fink  v.  Mupks.     297 

30.  Suit  upon  a  note  given  for  the  purchase 
money  of  land.  Answer:  that  a  deed 
was  to  have  been  made  on  the  payuient 
of  the  note,  and  that  it  had  not  been 
made  or  tendered ;  the  agreement  of  sale 
was  neither  pleaded  or  proved.  Ilehl^ 
that  though  a  good  defcn.se  may  liavc 
existed,  it  was  not  got  before  the  lower 
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Court,  so  as  to  ba  noticed  on  appeal. — 
Moore  et  al.  v.  SJiockley,  360 

31.  Reply,  in  denial,  to  an  answer  setting 
up  «  written  release  of  the  debt  by  the 
plaintiff.  The  defendant  demurred,  on 
the  ground  that  the  reply  was  not  verified 
by  affidavit  Held^  that  the  reply  was 
not  subject  to  demurrer  for  the  reason 
assigned. — Wells  v.  Dickey,  361 

32.  As  there  was  no  motion  to  set  aside 
the  reply,  (if  it  was  subject  to  such 
motion,)  it  was  sufficient  to  prevent  a 
judgment  for  want  of  a  reply.  Ibid. 

33.  Where  there  is  a  variance  between  the 
date  of  the  note  sued  upon,  as  described 
in  the  complaint,  and  the  copy  filed  there- 
with, the  copy  being  correct,  supplies  the 
defect  in  the  complaint,  and  it  Ls  not  error 
to  permit  an  amendment  of  the  defect, 
afler  the  finding.  Ibid. 

34.  A  plea  of  former  recovery  is  bad,  unless 
the  record  of  the  former  suit  be  made  part 
of  the  plea. — Norris  v.  Amos,  365 

35.  Under  a  general  denial,  a  record  of  a 
former  recovery  is  not  admissible  as  evi- 
dence, under  2  R.  S.,  §  91,  p.  45,  unless 
proof  of  such  former  suit  be  necessary 
under  the  averments  of  the  complaint 

Ibid. 

36.  In  pleading  the  performance  of  a  con- 
dition precedent  in  a  contract,  it  is  suffi- 
cient to  allege  generally,  that  the  party 
performed  all  the  conditions  on  his  part 
to  be  performed  ;  but  where  he  intends  to 
rely  on  an  excuse  for  not  performing,  on 
the  gniund  of  the  waiver  or  negligence  of 
the  other  contracting  party,  or  a  refusal 
on  his  part  to  perform,  the  particular 
circumstances  constituting  such  excuse, 
should  be  averred. — Purdue  et  al.  v.  Noff- 
singer.  386 

37.  In  a  proceeding  in  attachment  the  de- 
fendants answered  jointly  to  the  affidavit, 
and  one  of  the  defendants  answered  sepa- 
rately to  the  same.  ITeld^  that  as  the 
joint  denial  covered  all  that  was  embraced 
in  the  separate  answer,  the  latter  was 
pm»K»rly  rejected.  —  Wharton  et  al.  v. 
Chipiuan,  434 

38.  In  actions  to  recover  damages  for  the 
killing  of  stock  by  the  cars  of  a  railroad 
company,  the  complaint  must  show  either 
carelessness,  or  that  the  road  was  not 
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properly  fenced. — Indianapolis,  (^c.  Bail- 
road  Co.  V.  SparTj  440 

89.  Suit  by  the  assignee  of  an  account.  !Xo 
copy  of  the  account,  or  of  the  assignment 
thereof,  was  filed  with  the  complaint. 
Beld,  that  the  complaint  was  defective 
for  not  being  accompanied  by  a  copy  of 
the  account  and  of  the  assignment  thereof; 
or,  if  the  assignment  was  by  parol,  for 
not  containing  an  averment  to  that  effect. 
— Jones  V.  DmnbergeTj  443 

40.  If  all  persons  interested  as  plaintiiE» 
should  not  be  joined  as  such,  and  that  fact 
should  be  developed  upon  the  trial,  it 
would  perhaps  be  available  as  a  bar  to 
the  action,  or  it  might  he  taken  advantage 
of  by  a  plea  in  abatement.  —  Macy  v. 
Combs,  469 

41.  Suit  to  foreclose  a  mortgage  upon  real 
estate:  the  defendant  answered  that  the 
plaintiff  had  realized  out  of  the  sale  of 
l)ersonal  property  mortgaged,  an  amount 
greater  than  the  entire  mortgage  debt. 
Keply,  that  the  proceeds  of  the  personal 
property  had,  at  the  request  of  defendant, 
been  appropriated  to  the  payment  of  other 
debts.  Held,  that  the  reply  was  responsive 
to  the  defense,  and  was  not  a  departure. — 
Martin  et  al.  v.  Davis,  478 

42.  In  an  action  upon  an  appeal  bond,  it  is 
not  necessary  to  file  with  the  complaint 
a  transcript  of  the  judgment. — Butler  v. 
Wadley,  executor,  ^c,  502 

43.  Suit  upon  a  bond  executed  to  procure 
an  appeal  to  the  Franklin  Circuit  Court, 
from  an  award  rendered  against  the  White 
Water  Valley  Canal  Co.  for  damages,  &c. 
Heldf  that  even  if  it  was  necessary  to  have 
averred  in  the  complaint,  that  the  subject 
matter  of  the  award  lay  in  Danklin  county, 
yet  the  complaint  would  be  good  after  ver- 
dict^ without  such  averment  Ibid. 

POOR. 

Allowance  for  attending.  See  County  Com- 
missioners, Board  of,  1,  2. 

While  it  is,  perhaps,  the  duty  of  the  town- 
ship authorities  to  provide  relief  for  those 
in  temporary  need,  it  does  not  follow  that 
they  may  disregard  the  contracts  of  the 
county  board,  and  employ  another  person 
to  attend  the  poor. — Board  of  Corn's,  <Jy. 
V.  Wheeldon,  147 


POWERS. 

Of  cities  to  borrow  money.    See  MUKICIPAL 
Law.  6. 

Delegation  of.     See  Municipal  Law,  9. 

POWER  OP  ATTORNEY. 

A  power  of  attorney  to  confess  a  judg- 
ment is  not  revocable  by  act  of  the  party 
giving  it — Kindig  v.  March,  248 

PRACTICE. 

See  Pleading,  3, 4, 7, 10, 28.  Review,  1, 2. 
New  Trial,  1,  4,  9.  Continuakce,  1. 
Promissory  N'otes,  12.  Evidence,  2Z, 
Exceptions,  4. 

1,.  Where  a  party  objects  to  a  ruling  of  the 
Court,  and  does  not  follow  up  his  objec- 
tion by  taking  an  exception  to  such  ruling, 
the  objection  is  waived.— 2>tcA-«rA»i  et  a/. 
T.  Turner  et  al.,  4 

2.  The  grounds  of  objection  to  the  admis- 
sion of  evidence,  must  appear  to  have  been 
presented  to  the  Court  below,  or  the  ob- 
jection will  not  be  noticed  in  this  Court. 

Ibid. 

3.  Errors  of  law,  occurring  during^  the  trial, 
in  the  admission  of  improper  testimony, 
must  be  assigned  in  the  motion  for  a  new 
trial ;  or  they  will  not  be  considered  by 
this  Court  —  ITie  Slate  ex.  ret-t  4^  ▼• 
Manly  et  al.,  8 

4.  After  the  Court  has  rendered  final  judg- 
ment for  the  sale  of  property  attached,  it 
is  too  late  for  the  attachment  defendant  to 
claim  it  as  exempt  from  sale.  Bnd. 

5.  The  tax  duplicate  is  not  a  written  in- 
strument within  the  meaning  of  ^  78  of 
the  code,  and  a  copy  of  it  need  not  be 
filed  with  a  pleading  based  upon,  or  refer- 
ring to,  it — Ewing  y.  Bobeson  et  aL,      26 

6.  It  is  not  necessary  that  a  plaintiff  should 
make  out  a  good  cause  of  action  against 
all  of  several  defendants  in  order  to  entitle 
him  to  a  recovery  against  those  as  to  whom 
a  good  cause  of  action  is  made  out — Hunt 
et.  al.  V.  Standart  et  al.,  33 

7.  Judgment  by  default  for  the  foreclosure 
of  a  mortgage.  Subsequently,  at  the  same 
term,  the  defendants  appeared,  and  moved 
to  set  aside  the  de&ult,  because  the  com- 
plaint contained  more  than  one  caoie  of 
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action  And  because  it  did  not  appear  where, 
or  when,  the  mortgage  was  recorded.  Eeld, 
that  the  defendants  were  not  entitled  to 
their  motion,  because  they  failed  to  show 
why  they  did  not  appear  and  plead  to  the 
action. — Berry  et  ah  v.  SetU,  69 

8.  A  person  having  several  claims,  maturing 
at  different  dates,  but  all  in  time  to  be 
joined  in  one  suit,  in  the  next  approach- 
ing Court,  is  not  compelled  to  wait  until 
all  have  matured,  before  suing ;  but  may 
sue  upon  each  as  it  matures,  and  recover 
his  costs  in  each  action.-^  WcuU  v.  Mussel- 
matij  77 

9.  If  the  grounds  of  objection  to  the  ad- 
mission of  evidence,  are  not  presented  to 
the  Court  below,  the  objection  will  not  be 
available  in  the  Supreme  Court. — Alexan- 
der v.  Qaar  et  aL,  89 

10.  Where  a  defect  of  parties  appears  on 
the  face  of  the  complaint,  the  objection 
must  be  taken  by  demurrer,  and  not  by 
answer.  Ibid. 

11.  The  pleading  in  the  original  cause  need 
not  be  set  out  in  a  complaint  or  written 
motion  for  a  new  trial,  as  of  right,  under 
the  statute.  It  is  enough  if  the  judgment 
appear  to  be  such  a  one  as  the  statute 
contemplates. — Shuman  v.  Gavins         93 

12.  A  motion  for  a  new  trial,  upon  cause 
shown,  does  not  impair  the  right  of  a 
party  to  demand  a  new  trial  without 
cause.  Jbid. 

13.  Where  a  demurrer  is  sustained  to  a 
pleading,  and  the  party,  by  amendment, 
has  the  benefit  of  the  same  detense,  he  is 
not  harmed  ;  and  the  error,  if  any,  in  sus- 
taining the  demurrer,  will  not  be  noticed 
in  the  Supreme  Court. — Snyder  v.  White^ 

101 

14.  Though  the  Supreme  Court  may  be  of 
opinion  that,  sitting  as  jurors,  they  would 
have  found  the  facts  of  a  case  differently, 
yet  the  well  settled  rule  of  that  Court  is 
against  disturbing  a  verdict. — Barbee  et 
al.  V.  Laws  et  al.,  109 

15.  Errors  in  the  admission  of  testimony,  or 
in  the  insufficiency  of  the  evidence  to 
support  the  verdict,  are  not  available  in 
the  Suprema  Court  where  there  was  no 
motion  for  a  new  tntLh^^Hindman  et  al, 
v.  Troxell  et  a/.,  123 

16.  Where  a  judgment  is  regularly  taken, 
it  can  not  be  set  aside,  on  motion,  for  any 


other  purpose  than  to  let  in  a  defense  to 
the  merits;  and  the  nature  of  such  de- 
fense must  be  distinctly  stated  iii  writing, 
and  verified  by  affidavit  —  Frost  et  al.  v. 
Dodge  et  a/.,  139 

17.  It  is  not  enough  for  a  party  applying  to 
have  a  judgment  set  aside,  to  allege  that 
he  was  unable  to  attend  and  make  his 
defense,  without  showing  the  nature  or 
cause  of  such  inability.  Ibid, 

18.  A  pleading  rejected  on  motion,  will  not 
be  regarded  as  in  the  record,  unless  incor- 
porated by  bill  of  exceptions. — CoppU.  v. 
Helm,  147 

19.  In  a  suit  to  set  aside  a  sheriff's  sale  of 
real  estate,  the  sheriff  is  not  a  proper 
party  defendant,  and  if  joined  as  a  de- 
fendant, his  name  may,  on  the  trial,  be 
stricken  out  on  motion,  and  he  produced 
as  a  witness  to  prove  the  steps  taken  by 
him  in  the  sale. — Draper  et  al.  v.  Vanhoi-n^ 

155 

20.  WTiere  the  evidence  justifies  the  verdict 
of  the  jury,  the  Supreme  Court  will  not 
inquire  whether,  or  not,  the  instructions 
given  by  the  Court  are,  as  abstract  ques- 

•  tions  of   law,   correct.  —  White  et  al.  v^ 
Jackson^  156.     Pennington  v.  Nave^     323^ 

21.  Where  leave  is  given  by  the  Court  to- 
file  a  bill  of  exceptions  after  the  term,  the- 
record  must  show  that  it  was  filed  withia 
the  time  limited. — Feck  v.  Vankirk^     159- 

22.  If  an  answer  is  bad,  it  is  error  to  sus- 
tain a  demurrer  to  a  replication  thereto,, 
although  the  replication  might  have  been, 
bad  had  the  answer  been  good. —  Wiley  v. 
ffotvard,  169' 

23.  When  judgment  has  been  regularly 
taken,  on  default,  the  Court  is  not  au- 
thorized to  set  it  aside,  unless  the  de- 
fendant shows,  affirmatively,  that  he  has 
a  meritorious  defense  to  the  action. — Sle- 
vejis  V.  Belmf  183- 

24.  Though  a  complaint,  in  proceedings  sup- 
plementary to  execution,  was  not  sworn 
to,  nor  sufficiently  certain  in  its  averments 
as  to  what  articles,  and  where,  the  de- 
fendant had  subject  to  execution,  yet 
these  defects  are  waived  by  an  answer 
to  the  merits. — Fillson  v.  Soatt,  187 

25.  A  written  assignment  of  an  agreement 
to  pay  rent,  contained  in  a  written  lease, 
does  not  0])erate  as  a  transfer  of  the  legal 
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title  thereto  ;  and  the  assignor  must,  in  a 
suit  thereon  by  the  assignee,  be  made  a 
defendant  to  answer  as  to  his  interest — 
Hopkins  et  aL  v.  Orgarij  188 

26.  A  judgment  may,  on  appeal,  be  re- 
yersed  as  to  part  of  the  defendants,  and 
afi&rmed  as  to  the  others.  Ibid. 

27.  Erroneous  instructions  will  not  be  al- 
lowed to  reverse  a  judgment,  when  the 
evidence  plainly  sustains  the  finding  of 
the  jury. — Broostei'  v.  The  State,         190 

28.  Semhlcj  that  a  motion  to  discharge  an 
attachment  can  not  be  made  without  a 
full  appearance  to  the  action. — WiU  et  al. 
v.  Whitney  et  al.y  194 

29.  In  actions  upon  contract,  under  our  code, 
whether  the  contract  be  joint  and  several, 
or  joint  only,  the  plaintitf  may  have  judg- 
ment against  those  of  the  defendants,  as 
to  whom  a  good  cause  of  action  is  made 
out,  though  he  fail  as  to  the  others. — Unh- 
hell  et  at  v.  Woolf  et  al,  2(H 

30.  Where  the  verdict  and  judgment  are 
right  on  the  merits,  this  Court  will  not 
reverse  the  judgment  on  account  of  errors 
in  the  instructions.  Ibid. 

31.  Where  the  installments  secured  by  a 
mortgage  are  all  due,  it  is  not  necessary  for 
the  Court  to  inquire  as  to  the  susceptibility 
of  division  of  the  mortgaged  premises — 
Smith  et  al.  v.  Pierce,  210 

32.  Where  an  appeal  is  prayed  during  the 
term,  the  Court  must  fix  the  penalty  of 
the  boiid,  the  surety,  and  the  time  within 
which  it  shall  be  tiled  ;  and  an  onler  gi-ant- 
ing  an  appeal  upon  bond  being  iiled  to  the 
approval  of  the  clerk,  will  not  stay  pro- 
ceedings on  the  judgment. — Burk  v.  How- 
ard et  al.f  219 

33.  Unless  the  record  shows  that  the  mo- 
tion for  a  new  trial  was  in  writing,  the 
insufficiency  of  the  evidence  to  sustain 
the  verdict  is  not  available  as  error  in 
the  Supreme  Court — Stevens  v.  Neoift 
et  al.,  224 

34.  If  any  fact  be  alleged  affecting  the  val- 
idity of  a  power  of  attorney  to  confess  a 
judgment,  the  Court  will  permit  an  issue 
to  be  formed  and  tried,  and  amend  the 
warrant,  or  reduce  the  amount  of  the 
judgment,  as  the  facts  may  require. — 
Kindig  v.  March,  248 


35.  A  judgment  by  confession  may  be  cor- 
rected on  complaint  filed,  as  in  other  casra. 

Ibid. 

36.  Parties  may  agree  upon  a  statement 
of  facts,  upon  which  to  submit  a  cause  to 
a  jury,  under  the  instructions  of  the 
Court ;  but  such  statement  will  not  be 
taken  to  contain  "  all  the  evidence  given 
in  the  cause,"  without  a  recital  to  that 
effect  in  the  statement  or  in  the  record. — 
Maghee  v.  Baker  ei  al.,  254 

37.  Afler  the  court  has  passed  upon  an  ap- 
plication for  a  continuance,  it  is  not  error 
to  refuse  leave  to  amend  the  affidavit. — 
Pence  v.  Ch-istman,  267 

38.  The  expression  "each  party,"  as  used 
in  2  R.  a  1852,  §  313,  p.  107,  includes, 
on  the  one  hand,  all  persons  named  as 
plaintiff,  and,  on  the  other,  all  who  are 
joined  as  defendants  ;  and  "  each  party," 
as  thus  defined,  and  not  each  plainUff  or 
defendant,  is  entitled  to  challenge,  per- 
emptorily, three  jurors.  —  Siiodgrass  T. 
Hunt,  274 

39.  A  plea  of  the  statute  of  limitations  filed 
on  the  first  calling  of  the  cause  after  the 
complaint  to  which  it  was  pleaded  was 
filed,  should  not  be  rejected  as  having 
been  filed  too  late. — Kimball  et  al.  v.  Whit- 
ney  et  al,  280 

40.  A  judgment  may  be  reversed  as  to  a 
part  of  the  appellants,  and  affirmed  as  to 
others.  lUd. 

41.  The  admissibility  of  a  deposition  may 
be  tested  as  well  after,  as  before,  the  com- 
mencement of  the  trial,  in  case  the  depos- 
ition itself  does  not  disclose  the  ground 
of  objection. — Hazleit  v.  Gamboid,         303 

42.  Chancery  causes,  under  the  old  practice, 
were  decided,  in  the  appellate  Courts,  on 
the  weight  of  evidence ;  and  hence  the 
evidence  was  required  to  be  by  deposition, 
and  not  oral,  and  to  be  placed  upon  the 
record. — Bennett  et  al.  v.  Welcli,  332 

43.  Adult  parties  mighty  undoubtedly,  waive 
these  rules  of  practice,  and  be  bound  by 
the  waiver,  but  it  was  error  for  a  Court, 
trying  a  chancery  cause,  to  admit  oral 
evidence  against  infants,  which  was  not 
placed  on  the  record.  Ibid. 

44.  The  mere  proof  of  handwriting  to  ex- 
hibits, and  writings  made  part  of  the 
pleadings,  is  excepted  fix>m  this  rule,  and 
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might  be  made  by  parol ;  but  the  execu- 
tion of  promissory  notes  mentioned  in 
complainant-s  bill,  but  not  made  exhibits, 
could  not  be  proved  orally.  Ibid. 

45.  Under  our  present  code  the  practice  is 
different,  and  a  decree  against  an  infant 
will  not  be  reversed  because  the  evidence 
is  not  in  the  record.  Ibid. 

46.  In  an  action  for  the  recovery  of  per- 
sonal property,  after  the  cause  had  been 
submitted  to  the  Court,  the  plaintiff  was 
permitted  to  introduce  evidence  to  prove 
the  value  of  the  property.  Held,  that  it 
was  within  the  discretionary  power  of  the 
Court  to  admit  such  evidence  for  the  fur- 
therance of  justice. — Frederick  v.  Devol, 

357 

47.  A  plaintiff  can  not  be  permitted,  after 
the  trial,  to  file  a  replication,  particularly 
where  it  is  not  shown  that  a  reply  had 
been  filed  before  the  trial,  or  that  it  was 
supposed  there  had  been. — Lawrence  ei  al. 
V.  Bu/er,  367 

48.  An  attorney  who  appears  as  amicus  curice^ 
can  not  take  an  exception  to  the  ruling 
of  tiie  Court. — Kuigid  v.  Low  et  al..,     374 

49.  The  filing  of  a  demurrer,  by  a  defend- 
ant, constitutes  a  full  appearance  to  the 
action,  and  is  a  waiver  of  any  defects  in 
the  service  of  the  summons.  Ihid. 

50.  In  a  suit  on  two  promissory  notes,  one 
waiving  relief  from  valuation  and  appraise- 
ment laws,  and  the  other  dated  before  the 
passage  of  relief  and  appraisement  laws, 
a  judgment  on  both  without  relief,  &c., 
will  be  valid. — Sltaxo  v.  TatJiam,  377 

51.  Where  a  trial  is  had  below  without  an 
issue  being  made  on  an  afiQrmative  answer 
of  the  defendant,  the  error  will  not  be 
noticed  in  this  Court,  unless  a  motion  for 
a  new  trial  or  in  arrest  of  judgment  be 
made  below. — Benly  et  aL  y.  Kern  et  aly 

391 

52.  In  a  suit  upon  a  note  transferred  by 
delivery,  merely,  it  is  proper  to  render 
judgment  against  the  equitable  assignors, 
that  they  be  bari-ed  of  any  claim  upon  the 
note,  but  it  is  not  essential;  and  they 
would  be  barred  without  any  formal  judg- 
ment.— Speelman  et  al.  v.  Culhertson,    441 

53.  A  judgment  will  not  be  reversed  for  a 
defect  which  has  not,  in  some  manner, 
been  brought  to  the  attention  of  the  Court 
below. — Bowe  v.  Haines^  445 


54.  A  person  appearing  as  amicus  curioi  can 
not  take  an  exception  to  a  iiiling  of  the 
Court — Morehouse  et  al.  v.  Potter  et  al., 

55.  The  payee  of  a  promissory  note  who  has 
assigned  it  in  writing,  is  not  a  necessary 
party  to  an  action  on  the  note ;  but  though 
joined  improperly,  unless  prejudice  results 
to  the  other  party,  the  error  will  not  be 
noticed.  Ibid, 

56.  Points  not  made  by  counsel,  in  sozne  of 
their  briefe,  will  be  considered  as  waived. 
— Donovan  v.  Stewart  et  al.,  493 

57.  The  records  of  a  Court  are  within  its 
control  during  the  term,  at  least  when  all 
parties  still  remain  in  Court — Obenchain 
V.  Cornegys,  496 

PRE-EMPTION. 

In  the  year  1845,  A.  settled,  with  his  family, 
upon  a  quarter  section  of  land  in  the 
Miami  Reservation,  and  died  May  31, 1847, 
after  the  act  of  Congress  of  August  3, 
1846,  became  a  law,  without  proving  his 
claim  to  pre-emption,  and  purchasing  the 
land.  After  his  death,  his  administrator, 
under  the  acts  of  Congress  in  such  cases 
made  and  provided,  pre-empted  and  entered 
the  land,  in  the  names  of  the  heirs  of  A. 
A's  wife  and  children,  at  the  time  of  such 
pre-emption  and  purchase,  still  resided  on 
the  land  ;  and  all  the  improvements  were 
made  thereon  by  A.  and  his  family,  in  his 
lifetime. 

Held,  that  the  widow  might,  under  the 
laws  of  Congress,  have  pre-empted  and 
purchased  the  land;  but  as  it  does  not 
plainly  appear,  from  the  evidence,  with 
whose  money  it  was  purchased,  the  infer- 
ence is  that  it  was  with  the  money  of 
those  in  wh6se  name  it  was  entered,  viz.: 
the  heirs  of  A.,  who  were  also  allowed,  by 
law,  to  make  the  entry.  And,  as  the 
widow  was  not  an  heir,  she  had  no  interest 
in  the  land. — Grant  v.  Cromwell,  315 

PRESUMPTIONS. 

As  to  service  of  process.     See  Process,  2, 

As  (o  the  regularity  of  an  affidavit  See 
Affidavit,  1. 

0/  settlement.     See  Promlssory  Notes,  18. 

1.  It  will  be  presumed  that  a  vendee  of 
lands,  having  full  knowledge  of  an  existing 
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tenancy,  and  of  the  rights  of  the  tenant, 
accepts  the  possession  of  the  tenant  as  his 
own. — Page  v.  Laahley,  152 

2.  It  will  be  presumed    that  land  entered 
under  the  pre-emption  law  of  Congress,  of 
1846,  was  purchased  with  the  money  of 
the  person  in  whose  name  it  was  entered. 
— OrantY.  Cromwell^  316 

3.  Where  it  does  not  appear  in  the  record 
whether  the  jurors  who  tried  the  cause 
were  or  were  not  competent,  their  compe- 
tency will  be  presumed. — Bradford  v.  The 
Stale,  347 

PRINCIPAL  AND  AGENT. 

1.  Suit  by  A.J  as  assignee  of  B.,  on  a  prom- 
issory note  executed  by  the  Cleveland  and 
8t.  Lout's  Railroad  Company.  Answer: 
that  the  Dote  was  given  for  services  ren- 
dered by  B..  the  payee,  as  agent  of  the 
company  to  procure  subscriptions  of  stock ; 
that,  in  the  exercise  of  such  agency,  he 
had  fraudulently,  and  without  the  knowl- 
edge of  the  company,  received  reward  from 
persons  subscribing  lands  for  stock,  for 
procuring  their  lands  to  be  taken  by  the 
company.  Eeldy  that  the  agency  in  be- 
half of  the  subscribers  was  inconsistent 
with  the  agency  for  the  company;  was 
an  act  of  bad  faith,  and  worked  a  for- 
feiture of  all  right  to  compensation  from 
the  company.  —  The  Cleveland  and  St 
Louis  Railroad  Co.  v.  Patttsorif  70 

2.  The  same  principle  would  apply,  though 
the  agency  for  the  company  extended 
only  to  the  procuring  of  propositions  for 
subscriptions  of  stock.  Ibid. 

3.  Suit  10  recover  damages  for  fraud  in  the 
sale  of  real  estate.  The  fraudulent  repre- 
sentations were  made  to  an  agent,  who 
assigned  his  interest  in  the  cause  of  action 
to  his  principal.  Held,  that  the  assign- 
ment of  the  agent  was  of  no  legal  eifect, 
as  the  cause  of  action  was  in  the  principal 
without  an  assignment — Cramer  et  al.  v. 
Wnght,  278 

PRINCIPAL  AND  SURETY. 
See  Surety. 

PROCEEDINGS  IN  AID  OP   EXECU- 
TION. 

See  Pleading,  13. 

Pending  proceedings  supplementary  to  exe- 


cution, and  while  a  demurrer  to  (he  oott- 
plaint  was  yet  undisposed  of,  the  execution 
debtors  made  a  general  assignment  for 
the  benefit  of  all  their  creditors.  Hdd, 
that  the  creditors  instituting  the  supple- 
mentary proceedings,  thereby  acquired  a 
lien  on  the  fund  intended  to  be  reached, 
which  the  defendants  could  not  divest  by 
making  an  assignment ;  but  at  what  pre- 
cise  point  such  lien  attached,  is  not  decided. 
— Oraydon  v.  Barlow  et  al,  197 

PROCESS. 

Defects  in  service  waived  by  demurrer.  See 
Demubber,  7< 

1.  Service  of  process  on  the  conductor  of  a 
train  of  cars,  in  an  action  for  the  killing 
of  stock,  under  the  provisions  of  the  act  of 
March  1,  1853,  will  not  authorize  a  judg- 
ment against  individuals,  although  they 
may  represent  themselves  to  be  the  les- 
sees of  the  railroad,  and  to  have  chai^ge 
of  its  rolling  stock. — Wright  el  al.  v.  Gos- 
seU  et  al,  119 

2.  In  the  absence  of  contrary  proo(  the 
Supreme  Court  will  presume  that  the 
Court  below,  when  it  ordered  a  default, 
was  fully  satisfied,  by  evidence,  that  the 
process  was  regularly  served. — Stevens  v. 
Eelm,  183 

PROMISSORY  NOTES. 

See  Pleading,  9. 

1.  The  defendants,  by  the  style  of  Pratt  <f 
Co.,  made  their  note  to  Bowser  <|*  8k»y 
for  $201,  payable  out  of  the  mill  and 
warehouse,  as  the  payees  might  order; 
the  note  was  assigned  to  O.  Suit  by  C7., 
alleging  that  he  demanded  payment  out 
of  the  mill  and  warehouse  of  the  defend- 
ants, who  refused  to  pay,  &c.  The  de- 
fendants answered,  that  at  all  times  since 
they  made  the  note,  they  had  been,  and 
still  were,  ready  and  willing  to  discharge 
the  same,  at  their  mill  and  warehouse, 
with  such  chattels  as  they  had  therein  for 
vending  purposes.  The  evidence  showed 
that  0.  had  demanded  payment  in  flour, 
and  had  been  answered  that  they  had  no 
flour  then  on  hand.  Eeld,  that  the  am- 
biguity of  the  note  was  sufficiently  ex- 
plained by  the  averment,  that  it  was  pay- 
able out  of  the  mill  and  warehouse  c^  the 
defendants. 
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2.  Eeldf  also,  that  the  holder  of  the  note> 
was  entitled  to  demand  payment  in  such 
articles,  the  usual  manufiicture  of  the  mill,  | 
or  usually  kept  in  the  warehouse,  as  he 
might  elect  to  receive.  Ibid. 

3.  Beldf  also,  that  the  answer  o4the  defend- 
ants was  not  a  valid  defense  to  the  action ; 

.  that,  to  make  the  defense  good,  it  should 
have  been  averred  that  the  defendants 
were  ready  to  pay,  &&,  out  of  the  mill 
and  warehouse,  in  such  articles  therein, 
for  vending  purposes,  as  the  plaintiff 
should  order.  Ibid. 

4.  Eeldf  also,  that  the  answer  of  the  defend- 
ants to  the  demand  of  payment  in  iiour, 
without  an  offer  to  pay  in  other  propert)', 
or  in  the  article  demanded,  at  some  sub- 
sequent reasonable  time,  was,  in  effect,  a 
refusal  to  pay  the  note.  Ibid. 

5.  In  this  State,  promissory  notes  payable 
in  a  bank  in  this  State,  are  alone  placed 
on  the  footing  of  bills  of  exchange,  and 
governed  by  the  law  merchant — Hunt  et 
at.  V.  Standart  et  al.j  33 

6.  The  maker  of  a  promissory  note,  made 
in  one  State  and  payable  in  another,  will 
be  held  liable  according  to  the  law  of  the 
place  where  it  is  payable.  Ibid. 

7.  An  indorser  of  a  promissory  note  under- 
takes that  he  will,  upon  certain  implied 
conditions,  pay  the  note ;  not  at  the  place 
where  the  note  is  payable,  but  generally ; 
and  his  contract  is  governed  by  the  law 
of  the  place  where  the  indorsement  is 
made,  and  not  by  the  law  of  the  place 
where  the  note  is  payable.  Ibid. 

8.  To  hold  a  party  as  an  indorser  of  a 
promissory  note,  the  indorsement  must 
have  been  made  thereon;  or,  perhaps, 
on  another  paper  annexed  thereto,  when 
there  are  many  successive  indorsements. — 
French  v.  Turnery  59 

9.  A  transfer  in  writing,  made  upon  a  mort- 
gagc»  of  "  The  within  mortgage  and  the 
notes  therein  described,"  does  not  convey 
the  legal  title  to  the  notes ;  though,  un- 
der our  code,  the  assignor  might  sue  there- 
on in  his  own  name ;  nor  does  the  assignor, 
in  such  case,  warrant  the  solvency  of  the 
maker  of  the  notes.  Ibid. 

10.  The  assignor,  in  such  case,  impliedly 
warrants  that  the  notes  have  not  been 


paid  to  him ;  yet  if  they  have,  in  fact, 
been  paid  to  him,  he  is  not  liable  on  the 
contract  of  assignment,  but  only  for  the 
consideration  received  by  him  for  the 
transfer.  Ibid. 

11.  Where  a  subscription  to  the  stock  of  a 
railroad  company  was  conditioned,  that  it 
should  not  be  payable  nntil  work  should 
be  commenced  on  a  given  part  of  the 
road,  the  commencement  of  t&e  work,  at 
the  point  named,  is  a  condition  precedent 
to  the  right  to  demand  the  subscription ; 
and  a  note  given  for  the  subscription,  on 
the  false  representation  that  the  condi- 
tion had  been  complied  with,  is  void. — 
Taylor  V.  Fletcher,  80 

12.  Where,  in  a  suit  on  a  promissory  note, 
there  is  no  denial,  but  only  affirmative 
answers,  it  is  not  necessary  that  the  plain- 
tiff should  give  the  note  in  evidence. — 
Messmore  et  a2,  v.  Vanpelt  et  cU.,  138 

13.  It  is  not  necessary,  in  order  to  evidence 
the  husband's  consent  to  the  transfer  of  a 
promissory  note,  the  separate  property  of 
his  wife,  that  he  should  join  in  the  in- 
dorsement; but  such  consent  may  be 
shown  by  other  evidence. — Collier  et  al. 
V.  Connelly,  141 

14.  It  is  no  defense  to  a  promissory  note 
given  for  the  purchase  money  of  land, 
and  payable  before  the  time  for  the  making 
of  the  deed,  that  the  vendor  has  no  title 
to  the  limd. —  WUey  v.  Howard,  169 

15.  In  order  to  make  a  note,  signed  in  the 
individual  name  of  one  of  the  partners, 
binding  upon  the  firm,  it  must  be  made 
to  appear,  affirmatively,  that  it  was  given 
and  received  as  a  firm  note,  binding  upon 
all  the  partners.— iTi/^feZ/ei  a/,  v.  Woolfet 
al.,  204 

16.  A.,  by  his  note,  promised  to  pay  to  B. 
$500  in  good  not^  "  which  (as  the  note 
expressed  it)  is  to  be  due  in  eighteen  months 
from  this  date.''  Held,  that  the  notes  in 
which  payment  was  to  be  made  were  in- 
tended by  the  expression,  "which  is  to 
be  due  in  eighteen  months,"  and  that  suit 
would  lie  on  the  note  of  A.  before  the 
expiration  of  that  time  ;  parol  evidence 
not  being  admissible  to  establish  a  differ- 
ent interpretation.  —  Wade  et  al.  v.  Dar- 
row,  212 

17.  Suit  upon  a  promissory  note.  Answer : 
that  the  note  was  given  for  the  purchase 
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money  of  real  estate,  sold  by  the  plaintiff, 
and  that  afterward  the  contract  was  can- 
celed and  the  real  estate  reconveyed ;  the 
Tendor  releasing  all  liability  for  the  pur- 
chase money.  Held^  that  it  sufficiently 
appeared,  from  the  answer,  that  the  note 
sued  on  had  been  canceled. —  Caldwell  v. 
Ward  et  al.,  214 

18.  Suit  upon  notes,  and  the  mortgage  by 
which  they  were  secured.  While  still 
holding  the  notes  and  mortgage,  the  payee 
had  given  his  due  bill  for  a  small  amount 
to  the  payer.  Jfeld^  that  though  the  giv- 
ing of  the  due  bill  was  prima  facie  evi- 
dence of  a  settlement  of  accounts,  yet 
such  presumption  was  rebutted,  as  to  the 
payment  of  the  notes,  by  the  fact  that 
the  notes  and  mortgage  were  outstanding 
and  not  surrendered  or  canceled. — Spen- 
cer V.  Chrisinan^  215 

19.  See  Wociery  et  al.  v.  VoriSj  AdrrVr,  cj»r., 

'223 

20.  A  promissory  note  is  prima  facie  evi- 
dence of  a  settlement  of  accounts  to  its 
date.--6*^*A-/>j  v.  WeHs  et  al,  253 

21.  Suit  ui)on  several  promissory  notes. 
Answer :  that  pluintiflTs  assignor,  at  the 
time  of  making  the  assignment  of  the 
notes  sued  on,  took  from  pluintiif  a  written 
agi'eement  not  to  enforce  the  collection  of 
the  notes  assigned,  until  all  had  matured  ; 
that  the  last  of  Siiid  notes  had  not  ^et 

"matured.  Held,  that  the  a.ssignmcnt  and 
delivery  of  the  notes  vested  an  alxsolute 
title  thereto  in  the  plaintiff,  and  the  agree- 
ment, while  it  might  bind  him  to  his 
assignor,  and  sulyect  him  to  damages  for 
its  breach,  could  not  make  the  transfer  of 
the  notes  conditional,  or  furnish  the  de- 
fendant with  a  defen.se  to  the  several  notes 
as  they  matured. — Smith  v.  Orahill,    267 

22.  A  promissory  note  might,  under  the 
old  system  of  practice,  be  equitably  as- 
signed without  indorsement,  so  as  to  vest 
the  equitable  interest  in  the  assignee,  and 
entitle  him  to  iiroceed  uix)n  it  in  equity ; 
and  by  our  present  statute,  he  can  sue  in 
his  own  name. — Kim^KiU  et  al.  v.  Whitneif 
et  al,  280 

23.  The  contract  of  indorsement  of  a  prom- 
issory note  is  govcrncil  by  the  law  of  the 
State  where  the  indorsement  is  made. — 
Base  V.  Pres.,  <J-f.  of  Thames  Bank,    292 

24.  If  there  is  no  evidence  to  show  where 
the  indorsement  was  made,  or  where  the  | 


note  was  delivered,  the  contract  of  indorse- 
ment is  presumed  to  have  been  made  in 
this  State;  and  this  as  well  where  the 
payee  is  a  foreign  corporation,  as  a  natural 
person.  Ibid. 

25.  Salt  upon  a  note,  a  part  of  which  was 
payable  in  a  specific  article.  Hdd,  that 
the  instrument  was  a  promissory  note, 
assignable  by  statute. — Fink  v.  Maples, 
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26.  Suit  upon  a  note  given  for  a  retainer, 
and  for  services  to  be  rendered  by  an  at- 
torney at  law,  in  a  certain  prosecution  for 
perjury.  Subpoenas  were  issued  for  de- 
fendant's witnesses,  and  a  consultation 
held  as  to  the  sufficiency  of  the  indict- 
ment, which  resulted  in  the  discovery  of 
a  defect,  which  being  suggested  to  the 
prosecutor,  he  entered  a  nolle  prosequi. 
The  defendant  pleaded  a  failure  of  consid- 
eration. Beld,  1,  that  the  retainer  of  the 
attorney  was  a  good  consideration  for  the 
promise  to  pay  the  stipulated  amount; 
2,  that  as  the  attorney  did  all  that  was 
required  of  him  in  the  premises,  and  was 
not  in  default  in  the  performance  of  his 
part  of  the  contract,  he  was  entitled  to 
recover  the  amount  of  the  note  ;  and  evi- 
dence of  the  value  of  the  services  rendered 
was  properly  rejected.  —  Pennington  v. 
Nave  H  al,  323 

27.  Promissory  notes  payable  to  order,  or 
bearer,  in  a  bank  in  this  State,  are  alone 
made  negotiable  as  inland  bills  of  ex- 
change; and  a  note  payable  to  bearer, 
but  not  in  a  bank  in  this  State,  though 
negotiable,  is  subject  to  whatever  defense, 
or  set-off,  the  maker  of  such  note  had  be- 
fore notice  of  as.signment — Woodward  et 
al  V.  Mathews,  339 

28.  A  written  cotemporaneous  agreement, 
showing  the  consideration  and  conditions 
u{K)n  which  a  promissory  note  was  given, 
may,  in  a  suit  upon  the  note,  be  given  in 
evidence  as  part  of  the  same  contract.  lUd. 

29.  In  a  suit  by  an  assignee  upon  a  promis- 
sory note,  alleged  to  have  been  indorsed 
to  him  by  the  payee,  the  ayerment  of  an 
indorsement  must  be  sustained  by  proof 
of  a  written  indorsement ;  the  assignor 
not  being  made  a  defendant — Stotoe  v. 
Weir,  341 

30.  The  administrator  of  the  legal  holder 
of  a  note  has  the  right  to  assign  it.~- 
Speelman  v.  Culberlson,  441 
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31.  So  in  a  ifote  payable  to  A.,  as  the  ad- 
ministrator of  B.y  the  words  "adminis- 
trator, &c.,'*  may  be  regarded  as  descripUo 
personos,  and  a  valid  transfer  be  made  by 
A,  Ibid. 

32.  A,  transferred  a  note  to  B.  by  delivery, 
for  a  debt  which  was  less  than  the  amount 
of  the  note,  and  directed  that  the  differ- 
ence should  be  paid  to  his,  B.*Sf  wife. 
ffeklt  that  the  equitable  title  to  the  note 
passed  to  B.  by  the  transfer,  and  he  could 
sue  upon  it  without  joining  his  wife  as 
plaintiff.  Ibid. 

33.  A  promissory  note  was  transferred  by 
the  following  indorsement :  "  I  assign  the 
within  note  to  A.,  to  secure  him  as  secu- 
rity to  B."  Ifeldt  that  the  indorsement 
was  sufficient  to  vest  the  title  to  the  note 
in  A,,  and  to  enable  him  to  transfer  the 
note  to  another. — Rowe  v.  Eaines^       445 

34.  If  a  bill  or  note  be  indorsed  as  colla- 
teral security,  that  is  an  adequate  con- 
sideration to  enable  the  party  to  sue 
thereon,  though  he  advanced  no  new 
credit  on  the  bill  or  note.  Ibid. 

35.  The  assignment  of  promissory  notes, 
secured  by  mortgage,  carries  with  it  the 
mortgage  security. —  QaiTcU  v.  Puckett^ 

485 

36.  A.  assigned  to  B.  two  promissory  notes 
on  C.;  in  consideration  of  which,  B,  exe- 
cuted to  A.  his  two  promissory  notes. 
Cotemporaneously  with  this  transaction, 
a  written  agreement  was  entered  into 
between  the  parties,  by  which  B.  under- 
took not  to  enforce  the  collection  of  CJ's 
notes,  until  the  notes  given  by  him  to 
A.  should  be  demanded  in  writing ;  and 
A.  bound  himself  not  to  transfer  BJs  notes. 
Suit  by  B.^  alleging  that  A.  had  trans- 
ferred his  notes ;  that  C.  was  insolvent 
and  his  notes  worthless,  and  that  he  had 
made  no  cf!x)rt  to  collect  the  same ;  offer 
to  surrender  the  notes  of  C.  to  -4.,  and 
prayer  that  his,  BJ's  notes,  might  be  sur- 
rendered and  canceled.  HeU^  that  the 
notes  of  B.  were  based  upon  a  good 
consideration,  and  that  the  agreement  be- 
tween the  parties  did  not  make  the  liabil- 
ity of  B.  to  pay  his  notes,  dependent 
upon  his  enforcing  the  collection  of  the 
notes  of  C. — Morton  v.  AWe,  508 

37.  If  either  party  had  violated  the  agree- 
ment^ an  action  would  lie  by  the  other 
to  recover   whatever  damages  he   maj 


have  sustained ;  but  such  breach  would 
not  affect  the  right  of  the  other  party 
to  the  notes  given  or  transferred  to 
him.  Ibid. 

38.  A,  could  legally  transfer  the  notes  of  B.^ 
and  the  agreement  could  not  affect  the 
validity  of  the  transfer.  IbUL. 


RAILROADS. 

See  Stock,  Subscription  of,  1,  2,  3,  4. 
Principal  and  Agent,  1,  2.  Statutes 
Construed,  6. 

LiahUity  for  ir^uries,  ^c  See  Negli- 
gence, 6. 

1.  The  act  of  March  1,  1853,  (Acts  1853, 
p.  113,)  which  provides,  that  in  actions  for 
compensation  for  animals  killed  or  injured 
by  the  cars,  locomotives,  or  other  carriages 
of  any  railroad  company  in  this  State,  the 
justice  of  the  peace  before  whom  such 
action  is  prosecuted,  *' shall  cause  at  least 
ten  days  notice  to  be  served  upon  the  rail- 
road company  defendant,  by  service  of 
summons,  by  copy,  on  any  conductor  of 
any  train  passing  through  said  county,''  is 
confined  to  actions  against  the  corporation : 
such  service  of  process  will  not,  where 
there  is  no  appearance,  authorize  a  judg- 
ment against  individuals,  although  they 
may  represent  themselves  to  be  lessees, 
and  to  have  charge  of  the  rolling  stock  of 
the  road. —  Wright  et  ah  v.  Qossett  et  aLf 

119 

2.  Suit  against  a  railroad  company  for  caus- 
ing the  death  of  S.^  by  running  their  cars 
over  him  while  crossing  the  railroad  track, 
upon  a  public  highway. 

Eeldj  That  if  the  deceased's  own  negli- 
gence and  want  of  ordinary  care  con- 
tributed to  his  death,  the  company  was 
not  liable,  although  guilty  of  negligence, 
unless  that  negligence  was  so  gross,  as  to 
imply  a  willingness  to  inflict  the  injury. 
— Evanavilley  ^v.  Railroad  Co.  v.  Lowder- 
milk,  120 

3.  The  want  of  such  care  as  very  prudent 
men  take  of  their  own  concerns,  does  not 
constitute  such  gross  negligence  as  would 
render  the  company  liable,  if  deceased,  by  his 
own  negligence,  contributed  to  his  death ; 
while  the  exercise  of  such  care  would  ren- 
der the  company  excusable,  although  de- 
ceased was  also  without  &ult  Ibid, 
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4.  In  the  absence  of  an  express  statute,  the 
individual  stockholders  of  a  railroad  com- 
pany would  be,  alone,  liable  to  be  taxed  for 
their  shares  of  stock. —  ContoeUf  Freaidenti 
ijv.  V.  Town  of  Connersville,  150 

5.  The  act  of  Marc^i  1,  1853,  proTiding 
compensation  to  the  owners  of  animals 
killed  or  injured  by  the  cars  of  any  rail- 
road company,  does  not  apply  to  causes 
commenced  in  the  Common  Pleas. — In- 
diafutpolts,    <^  Railroad    Co.  v.   Fisher, 

203 

6.  Suit  upon  a  subscription  to  the  capital 
stock  of  a  railroad  company,  payable  by 
the  conveyance  of  a  specific  tract  of  land, 
and  conditioned  that  in  case  the  company 
should  decline  to  take  the  land  at  the 
price  named,  the  subscription  should  be 
void. 

Held,  That  the  acceptance  of  the  propo- 
sition could  only  be  made  by  the  board  of 
directors  of  the  company,  or,  perhaps, 
through  an  authorized  agent. — Junction 
Railroad  Co.  v.  Reeve,  Administratory   236 

7.  The  consent  of  several  members  of  the 
board,  acting  separately,  and  not  shown  to 
constitute  a  quorum,  did  not  constitute  a 
valid  acceptance  of  the  proposition.    Ibid. 

8.  By  the  charter  of  the  City  of  EvansviOe, 
the  common  council  were  authorized  ''  to 
take  stock  in  any  chartered  company  for 
making  roads  to  said  city." 

Held,  That  a  railroad  is  such  a  "road" 
as  is  embraced  in  the  terms  of  the  charter. 
— The  Evansville,  ^.  Railroad  Co.  v.  The 
City  of  Evansville,  395 

9.  If,  in  payment  of  a  subscription  thus 
made,  the  railroad  company  should  receive 
the  bonds  of  the  city,  instead  of  requiring 
the  city  to  raise  the  money  upon  them, 
the  transaction  would  be  entirely  proper, 
and  not  beyond  the  corporate  powers  of 
either  the  city  or  railroad  company.    Ibid. 

10.  There  is  nothing  against  law  or  public 
policy  in  the  agreement  of  a  railroad  com- 
pany to  allow  interest  on  stock  subscribed. 

Ibid. 

11.  Section  8  of  the  general  law  for  the 
incorporation  of  railroad  companies,  (1 
R  S.,  p.  412,)  which  provides  tliat  the 
directors  may  make  calls,  &c.,  provided 
such  subscriptions  shall  not  be  required  to 
be  paid  except  in  equal  installments  of 
not  more  than  ten  per  cent  a  month,  has 
DO  application  to  cases  where  the  times  of 


payment  are  agreed  upon  in  the  contract 
of  subscription,  and  the  contract  contem- 
plates immediate  paymefit  on  those  terms. 

Ibid, 

12.  A  party  contracting  with  a  railroad 
company  is  estopped  to  deny  the  legal 
existence  of  the  corporation.  lUi. 

13.  In  an  action  instituted  to  recover  dam- 
ages, for  the  killing  of  stock  by  the  cars 
of  a  railroad  company,  the  complaint  must 
show  that  the  killing  resulted  from  the 
carelessness  of  ih%  railroad  company,  or 
that  the  railroad  was  not  properly  fenced. 
— Indianapolis,  <J«.  Railroad  Co.  v.  Sfan, 
440;  Samey.  WiUiams,  466 

14.  Complaint  to  foreclose  a  mortgage  exe- 
cuted by  the  Cincinnati,  Loganspat  and 
Chicago  Railway  Company  to  a  trustee,  to 
secure  the  payment  of  certain  bonds ;  the 
mortgage  was  conditioned  that  after  de- 
fault in  the  payment  of  the  principal,  or 
of  any  interest  on  said  bonds,  the  trustee 
might  lease  the  lands ;  or,  at  his  option,  he 
might,  and  upon  request  of  holders  of  one- 
half  the  bonds,  he  should,  cause  the  laods 
to  be  sold  at  public  auction.  The  charter 
contained  no  express  grant  of  power  to 
acquire,  hold,  mortgage,  or  dispose  of  real 
estate,  and  the  lands  included  in  this 
mortgage  were  not  such  as  were  needed 
or  used  in  the  operation  of  the  road.  The 
bonds  were  issued  after  the  law  of  Janu- 
ary 20,  1852,  1  R.  S.,  §  2,  p.  427,  author- 
izing railroads  to  receive  lands  in  payment 
of  subscriptions  of  stock,  'went  into  effect 
Held,  that  a  demand  of  the  interest  doe 
upon  the  bonds  by  the  holders  thereof  at 
the  place  where  they  were  payable,  was 
sufiicient,  without  any  demand  by  the 
trustee. — Taber  et  ad.  v.  The  Cino'nnati, 
^c  Railway  Co.,  459 

15.  The  railway  company,  prior  to  the 
taking  effect  of  the  law  of  January  20, 
1852,  had  no  power  primarily  to  acquire 
title  to  Lands,  other  than  for  the  immediate 
purposes  of  the  road,  and  the  defendants 
being  estopped  to  deny  that  the  company 
did  acquire  title  to  the  lands,  it  must  be 
presumed  that  such  title  was  acquired 
under  §  2  of  that  act  Hnd. 

16.  The  power  to  mortgage,  conferred  by 
the  act  of  1851  (Local  Laws,  1851,  p.  43), 
had  refei-ence  only  to  such  lands  and  pro- 
perty as  the  company  could  lawfiiUy 
acquire,  and    could  not   therefore  have 
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induded  such  as  were  not  necessary  for 
the  purposes  of  the  road.  Ibid. 

17.  The  question  as  to  what  is  a  reasonable 
time  for  the  sale  of  lands  taken  for  stock, 
as  required  by  §  2  of  the  act  of  1852, 
1  R.  S.,  p.  427,  is  in  each  case  more  a 
question  of  iact  than  of  law.  Ibid, 

18.  A  mortgage  creating  a  lien  in  a  man- 
ner, for  a  time,  amount,  and  purpose  not 
inconsistent   with  such  statute,  may  be ' 
valid,  as  the  power  to  mortgage  is  not 
inconsistent  with  the  duty  to  sell.      Ibid. 

19*  As  the  sale  of  the  lands  by  the  trustee 
without  judicial  proceedings,  as  provided 
for  in  the  mortgiigc.  Is  forbidden  by  sta- 
tute, it  was  his  duty  to  pursue  the  remedy 
provided  by  law,  for  the  foreclosure  of 
mortgages.  Ibid, 

20.  A  proper  construction  of  the  mortgage 
authorized  a  foreclosure  for  a  failure  to 
pay  interest,  though  the  principal  was  not 
yet  due.  Ibid. 

RECOGNIZANCE. 


3. 


ir. 

o 


Actions  against  the  bail  on  a  forfeited  reco 
nizance  must  be  brought  in  the  county 
where  the  defendants,  or  one  o1  them,  has 
his  usual  place  of  residence. — Th6  StaU 
V.  Vanvalkejiburg  et  al.,  185 

RENTS  AND  PROFITS. 

Where  there  is  no  different  understanding 
between  the  parties,  the  vendor  of  lands, 
in  the  possession  of  a  tenant,  is  entitled 
to  all  rent  past  due  at  the  time  of  sale, 
and  the  vendee  to  all  that  becomes  due 
afterward. — Page  v.  Lashley^  152 

REPLEVIN. 

1.  A.  employed  B.  to  build  a  house,  and 
after  it  was  erected  and  finished,  B.^  with- 
out the  knowledge  or  con.sent  of  A.^  sold 
it  to  C,  and  moved  it  upon  his,  C.*s  land, 
where  it  was  set  u(^)on  a  permanent  brick 
foundation.  Suit  by  .4.  to  recover  pos- 
session of  the  house.  Hddj  that  the  re- 
covery should  have  been  for  the  value  of 
the  house,  and  not  for  the  house  it^ielf. — 
Beese  et  at.  v.  Jared,  142 

2.  In  an  action  of  replevin,  begin )  before  a 
justice  of  the  peace,  the  complaint  stated, 
"that  such  property  had  not  been  taken 
on  any  legaJ  tax,  assessment,  fine  or  execu- 
tion, or  other  hgal  writ,"  &c   After  verdict 


4. 


5. 


for  the  plaintiff  in  the  Common  Pleas,  the 
judgment  was  arrested  and  the  cause  dis- 
missed, ffeldy  that  the  complaint  was 
good  on  motion  in  arrest,  the  defect,  if 
any,  being  healed  by  the  verdict — Mc- 
Phdomy  v.  Solomon,  189 

Where,  in  an  action  of  replevin,  before  a 
justice  of  the  peace,  a  defendant  goes  into 
trial  without  objection  to  the  bond,  a  de- 
fect in  the  bond,  in  not  being  in  double 
the  value  of  the  property,  is  waived. — 
Spencer  v.  Dtckerson,  368 

Where  a  sheriff  justifies  the  taking  of 
personal  property  under  a  writ,  the  writ 
and  return  must  be  given  in  evidence ; 
or,  if  it  has  not  been  returned,  proof  must 
be  made  that  the  property  was  taken  un- 
der it — Qladcock  v.  Nave,  457 

Com  standing  upon  the  stalk,  not  severed 
from  the  land,  may  be  recovered  under 
the  statute  for  the  recovery  of  personal 
property. — MaUock  v.  Fry  et  aJ.,         483 

RESCISSION  OF  CONTRACT. 
See  Contract,  9.     Peomissoey  Notes,  17, 

1.  A  party  defrauded  has  his  option,  either 
to  avoid  the  contract,  or  to  abide  by  it  not- 
withstanding the  fraud ;  but  if  he  elect  to 
rescind,  he  must  do  it  in  toto,  and  restore 
to  the  other  party  whatever  he  has  re- 
ceived upon  the  contract — Wiley  v.  How- 
ard, 169 

2.  A  purchaser  of  lands,  by  title  bond,  can 
not  treat  the  contract  as  void,  on  the 
ground  of  firaud,  so  long  as  he  holds  pos- 
session of  the  land  and  retains  his  bond. 

Ibid. 
REVIEW. 

1.  Suit  by  wards  on  the  bond  of  their  guard- 
ian. Pending  a  motion,  by  the  guardian, 
to  dismiss  the  action,  the  judge,  out  of 
court,  informed  him  and  his  attorney 
that  they  might  go  home,  as  he  should 
sustain  the  motion.  Subsequently,  and 
in  the  absence  of  the  defendant,  he  over- 
ruled the  motion,  tried  the  cause,  and  gave 
judgment  for  the  plaintiffs.  The  guard- 
ian afterward  moved  to  have  the  judg- 
ment set  aside,  on  the  ground  of  surprise ; 
but  his  motion  was  overruled.  He  then 
filed  a  complaint  to  review  the  judgment, 
which  was  also  refused.  Held,  that  an 
appeal  will  lie  to  the  Supreme  Court  from 
the  judgment  on  the  complaint  for  a  re- 
view.— £ly  V.  Hawkins,  230 


^ 
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2.  The  refusal  to  set  aside  the  first  judg- 
ment for  surprise,  was  such  error  in  the 
proceedings  as  entitled  the  defendant  to 
have  the  judgment  reviewed.  Ibid, 

RIOT. 

1.  In  a  prosecution  for  riot,  one  defendant, 
being  on  his  trial  separately,  may  intro- 
duce his  co-defendants  as  witnesses  in  his 
behalf— TAe  State  v.  Spencer,  249 

2.  Qucere :  Whether  the  record  of  the  ac- 
quittal of  one  defendant,  brought  about 
by  the  testimony  of  the  others,  could  be 
given  in  evidence  on  the  trial  of  the  latter. 

Ibid. 
ROBBERY. 

See  Criminal  Law,  2,  3. 


S. 

SCHOOLS. 

1.  Cities  may  make  provision  for  the  pay- 
ment of  debts  incurred  in  the  erection 
of  school  houses,  only  by  a  special  tax 
assessed  for  that  purpose. — Nill  et  al.  v. 
Jenkinsorij  425 

2.  Suit  upon  an  order  of  a  board  of  town- 
ship trustees,  signed  by  the  clerk  and 
president  of  the  board,  requiring  the  treas- 
urer to  pay  a  given  sum  for  the  building 
of  a  school  house.  Held,  that  the  order 
was  a  valid  demand  against  the  township, 
upon  which  an  action  might  be  main- 
tained.— Heed  V.  Jefferson-  Tovmsh'p,  ^c, 

431 

3.  Township  trustees  may  levy  a  tax  to 
build  school  houses ;  and  their  contracts 
for  building  such  houses  are  binding  on 
the  township.  Ibid. 

SCHOOL  COMMISSIONER. 

Suit  upon  a  promissory  note  made  in  1841, 
and  payable  to  A,  as  school  commissioner, 
and  to  his  successors  in  said  ofiBce.  Helif 
that  under  1  R.  S.  1852,  §  12,  p.  151,  the 
action  should  have  been  prosecuted  in  the 
name  of  the  State,  on  the  relation  of  the 
auditor  of  the  proper  county. — Rogers  et 
al.  V.  Qihsony  218 

SEAL. 

See  Contract,  8. 

A  deed  of  conveyance,  executed  without  a 
seal,  though  defective  at  the  time  of  its 


execution,  is  made  valid  and  effectual  by 
the  laws  of  Mardi  1,  1855,  and  Derem- 
ber  23,  1858.— Ctti&cr^n  et  al  v.  Farker, 

234 
SERVICE  OF  PROCESS. 

See  Procsss. 

Amendment  of  return.     See  Amendment,  2. 
0/  attachment.    See  Attachment,  7,  8, 9, 10. 

SET  OFF. 

See  Decedents'  Estates,  3. 

Notes  not  secured  by  mortgage  may  be  set 
off  against  such  as  are  thus  secured. — 
Spencer  Y,  Chrismaji,  215 

SETTLEMENT. 

Presumption  off  from  the  giving  of  a  note. 
See  Promissory  Notes,  18. 

Of  administrator,  how  set  aside.  See  Dece- 
dents* Estates,  6,  7,  8. 

1.  An  item  of  account  canvassed  and  dis- 
allowed at  a  settlement  of  accounts,  upon 
which  a  note  is  given,  may  afterward 
be  made  the  foundation  of  an  action  or 
set-off,  in  the  absence  of  fraudulent  repre- 
sentations or  practices  at  the  settlement 
— Bright  v.  Coffman,  371 

2.  In  order  to  make  such  settlement  bind- 
ing as  an  accord  and  satisfaction,  or  as  a 
compromise,  of  the  disputed  item,  it  must 
appear  that  something  was  given  in  dis^ 
charge  of  it.  lUd- 

3.  If  the  failure  to  insist  upon  the  disputed 
item  is  relied  upon  as  an  implied  agree- 
ment to  relinquish  the  demand,  some  con- 
sideration must  be  shown  to  support  such 
agreement  /&rf. 

4.  Any  admission  that  the  other  party  was 
not  liable  on  the  account,  which  might  be 
implied  from  a  failure  to  insist  upon  it, 
may  be  shown  to  have  been  made  in 
ignorance,  or  by  mistake,  and  thus  to  be 
without  force  as  a  bar.  Ilid, 


SHERIFF. 

May  amend  return  to  writs. 
MENT,  2. 

Duty  in  levying  an  attachment 
MENT,  8,  9,  10. 

1.   Where  two  writs  against  the  same  person 
are  in  the  hands  of  the  same  officer,  he 


See  Amend- 
See  Attach- 
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must,  unless  otherwise  directed,  first  levy 
the  writ,  which  first  came  to  his  hands. — 
Moart  V.  Fiiz  et  al.f  43 

2.  If  the  plaintiff  in  the  older  writ  directs 
the  officer  not  to  levy  the  same,  it  will 
operate  as  a  withdrawal  or  waiver  of  his 
prior  lien,  and  make  it  the  duty  of  the 
officer  to  levy  any  juniof  writ  in  his  hands. 

Ibid, 

3.  A  sherifi^  is  not  a  proper  party  defendant 
in  an  action  to  set  aside  a  sale  made  by 
him  on  execution. — Draper  v.   VarihorTif 

155 

4b  Where,  in  an  action  of  replevin  against 
a  sheriff,  he  justifies  the  taking  of  per- 
sonal property  under  a  writ,  the  writ  and 
return^  if  it  has  been  returned,  must  be 
given  in  evidence  ;  and  if  it  has  not  been 
returned,  proof  is  necessary  to  show  that 
the  property  was  taken  by  virtue  of  it. — 
Olascock  et  al.  v.  Nave^  457 

SFIERIFF'S  SALE. 

See  EXECCTION,  1,  2,  3.      WlT5fK88,  4. 

The  purchase  money  paid  by  an  ordinary 
vendee  at  sheriff's  sale,  operates  as  a  pro 
tardo  discharge  of  the  judgment,  and 
hence  he  can  not  be  sul^tituted  to  the 
rights  of  the  judgment  plaintiff,  if  the  sale 
should  prove  to  have  been  void. — Rich- 
mond et  al.  V.  Marston  et  a/.,  134 

SPECIFIC  PERFORMANCE. 

1.  An  action  to  compel  the  specific  perform- 
ance of  an  agreement  for  the  conveyance 
of  real  estate,  is  properly  brought  in  the  i 
county  where  the  defendants,  or  one  of 
them,  reside,  though  the  land  may  be 
situated  in  another  county. — Dehart  v. 
DeJiart,  167 

2.  Where  adjoining  landed  proprietors  agree 
by  parol,  ujwn  a  valuable  consideration,  on 
a  boundary  Ixjtween  them,  different  firom 
the  true  l)oundary,  and  the  agreement  is 
so  far  performed  as  to  be  taken  out  of  the 
statute  of  frauds,  it  is  valid,  and  may  be 
enforced  in  a  Court  of  Equity ;  but  if  such 
contract  is  based  upon  no  other  consider- 
ation than  the  mutuality  of  the  agreement, ' 
it  can  not  be  enforced  unless  acted  upon 
to  such  an  extent  as  to  make  it  inequitable 
for  either  party  to  set  u))  the  true  bound- 1 
ary. — Meyers  et  al.  v.  Johnson^  261 1 


See  Jdrisdictio^^  2.     PartkersqiI*,  5. 
Railroad, 

1.  Section  601  of  the  code  (2  R.  S.,  p.  167), 
which  provides  for  vacating  a  judgment 
and  granting  a  new  trial  without  special 
cause,  &c.,  is  one  of  the  "rules  above  pre- 
scribed,''  mentioned  in  §  612  :  and  its 
provisions  are  consequently  applicable  to 
actions  brought  to  quiet  the  title  to  real 
estate. — Shuman  v.  Qavirif  93 

2.  Section  116,  2  R.  S.  1852,  p.  275,  con- 
strued in  connection  with  ^13,  tV7.,  p.  325, 
limits  an  action  upon  a  guardian's  bond 
to  within  three  years  from  his  final  settle- 
ment; the  ward  being  of  full  age  and 
under  no  disabilities. — The  State  ex  rely 
4'c.  v.  IfitgheSf  104 

3.  The  act  of  February  13,  1851,  providing 
for  the  appraisement  of  real  estate  for 
purposes  of  taxation  (Acts  1851,  p.  11), 
was  repealed  by  the  act  of  June  18,  1852, 
repealing  all  former  acts  of  the  Legisla- 
ture, except,  &c.  —  Pitcher  v.  Jackman 
et  al,,  107 

4.  By  §  44  of  the  act  of  June  21,  1852, 
(1  R.  S.,  p.  115,)  the  appraisement  of  real 
estate  made  under  the  law  of  1851  was 
re-adopted  as  the  grand  levy  of  the  State, 
but  the  limitation  of  five  years  was  not 
revived.  Ibid. 

5.  The  improvements  named  in  §  66  of  the 
act  of  March  9,  1857,  for  the  incorpora- 
tion of  cities  (Acts  1857,  p.  63),  are  so 
referred  to,  and  treated  of,  in  §  67,  that 
the  reference  in  §  68,  to  the  ''improve- 
ments mentioned  in  the  preceding  sec- 
tion," will  legitimately  embrace  the  im- 
provements authorized  by  ^  66. — City  of 
Indianapolia  v.  Mansur^  112 

6.  Section  3,  1  R.  S.  1852,  p  426,  was  re- 
pealed by  i  784,  2  R.  S.,  p.  205 ;  and  by 
the  latter  section,  where  the  death  of  one 
is  caused  by  the  wrongful  act  of  another, 
the  representatives  of  the  former  can 
maintain  an  action  only  in  cases  where 
the  former  might,  had  he  lived,  have 
maintained  an  action  for  the  injury. — 
Evinsville,  <J*c.  Railroad  Co.  v.  Lowder- 
milk,  120 

7.  Perhaps  2  R.  S ,  §  164,  p.  287,  construed 
with  i  429,  p.  133,  of  the  same  volume, 
authorizes  a  judgment  against  an  admin- 
istrator and  his  sureties,  on  his  bond,  to 
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be  entered  aa  non-repleviable. — Bunnell 
et  al,  V.  The  State  ex  rel.,  <f»c.,  145 

6.  If  a  claim  be  disallowedi  in  whole  or  in 
part,  by  the  board  of  county  commission- 
ers, the  claimant  has,  under  1  R.  S.  1852, 
i  10,  p.  102,  his  election,  either  to  appeal 
from  the  action  of  the  board,  or  bring  his 
suit  against  the  county. — Board  of  Com- 
missumerst  <fv.  Y.  Wheeldon^  147 

9.  The  act  of  JIfareA  1, 1853,  providing  com- 
pensation to  the  owners  of  animals  killed 
or  injured  by  the  cars  of  any  railroad 
company,  does  not  apply  to  causes  com- 
menced in  the  Court  of  Common  Pleas. — 
Indianapolis^  4rc.  Railroad  Co.  v.  Usher^ 

203 

10.  Under  2  R.  S.,  §§  655,  556,  p.  159,  and 
tii.,  $  563,  p.  160,  there  is  but  one  instance 
in  which,  in  view  of  an  appeal,  the  pro- 
ceedings in  the  lower  Court  can  be  stayed, 
without  an  "order  of  the  Supreme  Court 
in  term,  or  a  judge  thereof  in  vacation, 
viz.:  where  the  appeal  is  granted  during 
the  term,  and  bond  filed  with  such  penalty 
and  surety  as  the  Court  shall  approve,  and 
within  such  time  as  the  Court  shall  direct 
Burk  V.  Howard  et  al^  219 

11.  The  true  intent  of  {  353,  2  R.  S.  1852, 
p.  118,  is,  that  in  all  actions  of  tort,  the 
Court  is  inhibited  from  granting  a  new 
trial  on  account  of  the  smallness  of  the 
damages,  in  case  the  damages  assessed  by 
the  jury  shall  equal  the  pecuniary  loss. — 
Sullivan  v.  Wiiwn,  246 

12.  The  words,  "nor  in  any  other  action 
where  the  damages  shall  equal  the  pecu- 
niary injury  sustained,*'  qualify  all  that 
goes  before  in  the  section.  Ibid, 

13.  The  statute  of  1843  did  not  authorize 
the  assignment  of  a  judgment,  so  as  to 
enable  the  assignee  to  proceed  thereon  in 
his  own  name;  but  the  statute  now  in 
foroe  (2  R.  S.  1852,  p.  335)  does  authorize 
such  assignee  to  bring  any  action  thereon, 
in  his  own  name,  which  the  judgment 
plaintiff  could  have  brought. — Reidi  execu- 
tor, 4*^.  V.  Boss,  265 

14.  The  expression,  "each  partv"  as  used 
in  §  313,  2  R.  S.  1852,  p.  107,  includes, 
on  the  one  hand,  all  persons  named  as 
plaintif&,  and,  on  the  other,  all  who  arc 
joined  as  defendants ;  and  "  each  party," 
as  thus  defined,  and  not  each  plaintiff  or 
defendant,  is  entitled  to  challenge  per- 


emptorily three  jurors — Snodgrau  et  al. 
V.  ffuntt  274 

15.  The  proper  construction,  in  ordinary 
cases,  of  2  R.  S.,  §  84,  p.  372  is,  that  the 
parties  must  avaU  themselves  of  the  right 
to  examine  and  challenge  jurors,  ei£er 
peremptorily  or  for  cause. — Bradford  v- 
The  State,      ,  347 

16.  A  single  act  of  adultery,  conunitted  by 
the  wife,  is  not,  of  itself,  a  "living  in  adul- 
tery," within  the  meaning  of  1  R  S.,  i  32, 
p.  253.— Gayfor  v.  Mc Henry  et  a/.,      883 

17.  Under  ^  4,  2  R.  S.,  p.  17,  and  kk  38, 39, 
t^.,  pp.  317-319,  a  clear  legislative  intent 
to  give  the  Courts  of  Common  Pleas  ex- 
clusive original  jurisdiction,  in  all  actions 
involving  the  validity  of  wills,  is  cleaiiy 
indicated. — Qoodrick  et  ah  y.  Posey  et  oL, 

392 

18.  Section  8  of  the  general  law  for  the  in- 
corporation of  railroad  companies,  IRS., 
p.  412,  has  no  application  to  cases  where 
the  times  of  payment  are  agreed  upon  in 
the  contract  of  subscription,  and  the  con- 
tract contemplates  immediate  payment 
upon  those  terms. — Evansvillej  cftx  Etui' 
road  COi  v.  City  of  EvanswUe,  395 

19.  The  keeping  of  a  billiard  table  is  not 
within  §  38  of  the  Crimes  Act. —  The 
State  V.  Hope,  474 

STATUTES  CITED. 
Annual  Statutes  of  the  State. 

1847,  Local  Laws,  p.  14,  ^  30.     City  of 

EvansviUe,  411 

1848,  Local  Laws,  p.  472, 4  14.     Char- 

ter of  Junction  B. 

B.  Compomy,  240 

1849,  Local  Laws,  p.  441,  §  7.     Charter 

of  Ohio  Ins.  Co,,  296 
1851,  Acts,  p.  11.     Appraisement  for 

Taxation,  108 

1851,  Local  Laws,  p.  43.  R  R.  power  to 

mortgage  Lands,  459 
1853,  Acts,  p.  113.     Railroads  119 

1855,  Acts,  p.  35,  §  10.   Banks,  30 

1855.  Acts,  p.  17.     Banks.    Taxes,  30 

1855,  Acts,  p.  88.     Deeds,  235 

1855,  Acts.  pp.     162  —  1G5.     Common 

Schools,  426 

1857,  Acts,  p.  63,  §§  66,  67.  Streets,  113 
1857,  Acts,  p.  25.    Change  of  County 

Boundaries,  251 
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1858,  Spec.  Sess.  p.  39.    Deeds,  235 

1859,  Acts,  p.  150.  Exemption  from  Sale,   98 

Revibed  Statutes. 

1831,  pp.   156—161.    Administrator's 

Bonds,  •  132 

p.  93.  Assignment  of  Promissory 

Notes,  267 

1838,  p.  118.    Assignment  of  Promis- 
sory Notes,  267 

p.  218.    Gaming  Tables,  475 

1843,  p.  871,  §  43.    General  issue  be- 
fore Justices,  85 

p.  855,  4  151.     Specific  Perform- 
ance, 168 

-  p.  665,  §  6.     Jurisdiction  of  Pro- 

bate Court,  168 

^»-  p.  578.    Assignment  of  Promis- 
sory Notes,  267 
.   p.  499,  §  77.    Wills,  394 
1852,  vol.  1,  p.  412,  §  8.     Railroads,       416 

p.  495,  §  4.     Townships,     432 

p.  440,  ^^  4—7.     School 

Townships,  432 

-^  p.  427,  §  2.     Subscription 

of  Lands  for  R.  R.  Stock,  459 
— ^— —  p.   420.     Construction   of 

Railroads,  465 

— — —  p.  321.    Property  of  Mar- 
ried Woman,  498 
■  ■  p.  417.    R.  R.  Companies,     16 

p.  154,  J  9.    Banks,  30 

p.  129.    Tax  Duplicate,        30 

pp.  343,  344.     Interest,        50 

■  p.  378.    Indorsement,  62 

— -^-^—  p.  378,  §  1.     Indorsement 

of  Promissory  Notes,  90 

— — -^—  p.  430.    Repealing  former 

Laws,  108 

p.  115.    Taxes,  108 

p.  426,  §  3.    Repealed.        122 

p.    102,    ^    10.      Claims 

before  County  Commis- 
sioners, 148 

— : p.  113,  §  32.    Taxation  of 

Railroad  Stock,  152 
p.  102,  4  10.   Costs  on  Ap- 
peal fh)m  Commissioners,  181 

—  p.l51,U2.    Trust  Funds,  218 

p.  315,  §  45.     Roads,  227 

p.  467,  §25,    Roads,  227 

-  p.  378.    Indorsement,  267 

p.   378.      Assignment    of 

Notes,  340 

p.  253,  §  32.    Adultery,      383 

vol.  2,  p.  137.    Appraisement,  25 

— p.  45,  §§  83, 89, 90.  Taxes. 

Banks,  30 


1852,  vol.  2,  p.  45,  §  78.  Written  In- 
strument, 27 

p.  66,  i  165.    Attachment,  44 

p.  131,  §  413.     Execution,    44 

p.  90,  4  272.  Depositions,       66 

p.  97,  §  302.    Witnesses,      66 

— — — -  p.  455,  §  34.  General  is- 
sue before  Justices,  85 

pp.  110, 112,  §§  324,  326. 

Open  and  Close  of  Argu- 
ment, 85 

— — -— —  p.  28,  §  6.     Assignment 

Practice,  91 

pp.  38, 39,  §§  50,  54.  De- 
fect of  Parties,  92 

pp.  166-168,  M  592,  601, 

fill,  612.    Recovery  of 
Real  Estate,  95 

p.  338,  §§  6,  9.  Exemp- 
tion from  Sale,  99 

p.  126.    Costs.  103 

p.  275,  §  116.  Final  Set- 
tlement, 105 

p.  325,   §  13.     Bond  of 

Guardian,  106 

p.  339.     Construction  of 

Statutes,  114 

p.  205,  §  784.    Action  by 

Administrator,  122 

p.  262,  §  70.     Decedents' 

Estates,  129 

p.  31,  i  16.     Joinder  of 

Parties,  144 

p.  287,  §  164.     Judgment 

against  Administrators,     146 

p.  133,  §  429.  Adminis- 
trator's Bond.     Sureties,  146 

p.   115,   §  343.      Bill  of 

Exceptions,  15 ) 

pp.  366,  367,  «  47,  48, 

50.     Forfeited  Recogni- 
zances, 186 

p.  34,  §§  29—33.   Actions, 

where  commenoed,  186 

— —  p.  152,  §  519.  Proceedings 
supplementary  to  Execu- 
tion, 187 

p.  464,   ^  71.     Replevin 

before  Justices,  189 

p.  364,  §  20.     Affidavite,     191 

p.  368,  §  60.     Information,  192 

p.  70,  \  188.     Attachment,  195 

pp.  451—453,  §§  9, 13,  15. 

Justice  of  the  Peace,         199 

p.  455,  §  34.     Abatement,  200 

p.  97,  §  302.    Witnesses,    206 

p.  121,  §4  366, 368.  Judg- 
ment, 205 
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1852,  vol.  2.  p.  490,  ch.  4.    Jurisdiction 

of  Justice  of  the  Peace,   211 

p.  27.     Parties  to  Actions,  218 

'  p.  159,  §  555.    Appeals,      221 

p.  160,  §  563.     Ap^ieals,      221 

p.  119,  §  355.    New  Trial,  225 

p.  324,  §  9.     Guardian  and 

Ward,  232 
p.  166,  §  591.      Review  of 

Judgments,  233 

p.  118,  §  353.     New  Trial,  246 

p.  112,  $  325.      Exceptions 

to  Instructions,         252,  257 

p.  39.     Denial.  253 

— — —  p.   335.       Assignment  of 

'  Judgment,  266 

■ p.  107,  ^  313.     Challenges 

of  Jjurors,  276 

p.  402,  §  18.     Robbery,       290 

p.  86,  §  250.     Depositions,  304 

— —  p.  88,  ^  266.      Depositions, 

Objections  to,  304 

■ p.  454,  §  24.     Capias,  306 

p.  465,  ^75.  Justices' Act,  307 

p.  458,  §  41.     Capias,  307 

p.  196,  §  728.     Notice,         308 

— ^ p.  28,  §  6.  Actions  by  As- 
signees, 340 
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STOCK,  SUBSCRIPTION  OF. 

See  Principal  and  Agent,  1,  2. 

1.  T?ie  IncUanapolii  and  Cincinnati  Rail'- 
road  Company^  was  authorized,  by  her 
charter,  to  construct  a  railroad  from  Tjauh 
renceburg  to  Indianapoiisj  by  way  of 
Greensburg,  with  a  branch  from  the  latter 
place  to  Milford.  B.,  a  citizen  of  Mil/ord, 
made  an  unconditional  subscription  to  the 
stock  of  the  company,  and  paid  it  out; 
the  company  promising,  that  the  branch 
to  Milford  should  be  made ;  which  had  not 
been  done.  B.  took,  and  still  holds,  his 
certificate  of  stock,  without  any  offer 
to  cancel,  or  assign  it  to  the  company. 
Suit  by  B.  to  recover  the  money  paid. 

Heldj  that  the  parol  promise  to  constmct 
the  branch  to  Mil/ord^  could  not  be  proven 
as  a  part  of  the  written  contract  of  sub- 
scription ;  and  hence,  the  money  paid 
could  not  be  recovered  on  the  ground 
of  a  breach  of  contract  —  McAllister  v. 
TJie  Indianapolis  and  Cincinnati  Railroad 
Company^  11 

2.  Eeldy  also,  that  a  recovery  could  not  be 
had  on  the  ground  of  fraud :  the  parol 
promise  and  representation  being,  under 
the  circumstances,  no  more  than  the  ex- 
pression of  an  existing  intention  to  make 
the  branch.  Ibid. 

3.  Heldj  also,  that  the  company  was  not 
liable  to  repay  the  money.  Ibid* 

4.  Suit  upon  a  subscription  of  stock,  con- 
ditioned that  the  railroad  should  be  located 
on  n  given  line ;  and  providing  that  such 
location  should  be  sufficiently  evidenced 
by  an  order  of  the  Board  of  Directois 
accepting  said  subscription,  on  the  con- 
dition named    therein.      There   was   no 
evidence  of  such  an  order  having  been 
made ;  but  the  road  had,  in  fact,  been  so 
located  and  built,  and  the  subscriber  knew 
it.     Held^  that  the  stipulation  in  the  sub- 
scription, by  which  an  order  of  the  Board 
of  Directors  was  to  be  accepted  as  evidence 
of  the  required  location  having  been  made, 
did  not  preclude  other  evidence  of  the 
fact ;  and  that  the  actual  construction  of 
the  road  was  the  best  evidence  of  a  com- 
pliance with  the  condition. — Moore  v.  The 
New  AUtany  and  Salem  Railroad  Co.,    78 

5.  Suit  upon  a  promissory  note.  Answer : 
That  the  note  was  given  for  the  amount 
of  a  subscription  to  the  stock  of  the 
Evansville,    Indianapolis   and    Cleveland 
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Sfratght'Line  Railroad  Co.;  which  sub- 
scription was  conditioned  that  it  should 
not  be  payable  until  work  should  be  com- 
menced on  the  end  of  said  road,  south 
from  Indianapolis;  that  the  note  was  given 
upon  the  representation  of  the  agents  of 
the  company  that  such  work  had  been 
commenced,  when,  in  fiict,  it  had  not 
Eddy  that  the  commencement  of  the  work, 
at  the  point  named,  was  a  condition  prece- 
dent to  the  right  of  the  company  to  de- 
mand the  subscription;  and  the  note, 
having  been  obtained  upon  the  fiilse  repre- 
sentation, that  this  condition  had  been 
complied  with,  was  void.  —  Taylor  v. 
Fletcher,  80 

6.  Suit  upon  a  subscription  of  stock  to  the 
Junction  Railroad  Co.^  payable  by  the  con- 
veyance of  a  specific  tract  of  land,  and 
conditioned  that  in  case  the  company 
should  decline  to  take  the  land  at  the 
price  named,  the  subscription  should  be 
void.  Held,  that  the  subscription  was  a 
simple  proposition  to  put  in  the  land  at 
the  price  named,  and  until  accepted  by 
the  company,  there  was  no  binding  ob- 
ligation upon  the  subscriber.  —  Jundion 
Railroad  Company  v.  Reeve^  AAmW^     236 

7.  The  acceptance  of  the  proposition  could 
only  be  made  through  the  board  of  direct- 
ors of  the  company,  or,  perhaps  through 
an  authorized  agent  lUd, 

8.  The  consent  of  several  members  of  the 
board,  acting  separately  and  not  shown  to 
constitute  a  quorum,  would  not  constitute 
a  valid  acceptance  of  the  proposition. 

lUd, 

t 

9.  QikoBTt :  Whether,  under  §  18  of  the  char- 
ter of  the  company.  Local  Laws,  1848, 
p.  472,  an  agreement  to  accept  would  be 
valid  and  binding,  unless  entered  upon 
the  books  of  the  company.  Ibid. 

10.  The  regulations  in  the  charter  of  a  cor- 
poration, touching  the  increase  of  stock, 
supersede  contracts,  and  govern  in  making 
such  increase.  —  Ohio  Insurance  Co.  v. 
Nunnemacher,  294 

11.  Under  the  charter  of  the  Ohio  Insurance 
Co.,  which  provides  that  the  directors 
shall  have  power  to  increase  the  stock  of 
said  company,  to  a  given  limit,  on  such 
terms  and  conditions,  and  in  such  manner, 
as  to  them  shall  seem  best,  the  existing 
stockholders  have  no  exclusive  right  to 
take  the  new  stock,  in  amounts  propor- 

Vol.  XV.— 36 


tioned  to  the  several  amounts  of  the  orig- 
inal stock  held  by  them.  Ihid, 

12.  A  subscriber  to  the  stock  of  a  railroad 
company  can  not  avoid  his  subscription, 
on  the  ground  that  he  obtained  a  stipula- 
tion which  the  railroad  company  were 
not  authorized  to  make. — EvansviUe^  ^c. 
Railroad  Co.  v.  The  City  of  Evansville,  395 

13.  If  a  stipulation  in  the  contract  be  regard- 
ed as  void,  it  may  be  disregarded,  and  the 
contract  enforced  as  far  as  it  is  valid. 

Ibid, 

14.  A  subscriber  can  not  defeat  his  subscrip- 
tion by  setting  up  a  parol  condition  incon- 
sistent with  the  terms  of  the  contract  of 
subscription.  Ibid, 

STREETa 

1.  A  petition  was  presented  to  the  common 
council  of  the  City  of  IndianavoUs  for  the 
improvement  of  a  street  in  said  city.  The 
ordinance  directing  the  improvement  to  be 
made,  was  pas.sed  by  a  vote  of  more  than 
two-thirds  of  the  members  of  the  council. 
Hddj  that  the  ordinance  was  valid,  though 
the  proceedings  on  the  petition  may  not 
have  conformed,,  as  to  the  number  and 
qualifications  of  the  petitioners,  to  the  re- 
quirements of  the  statute. — City  of  Indi* 
anapolis  v.  Mansur,  112 

2.  The  improvements  named  in  ^  66  of  the 
act  of  March  9,  1857,  providing  for  the 
incorporation  of  cities,  (Acts  1857,  p.  63,) 
are  so  referred  to,  and  treated  of,  in  §  67 
of  said  act,  that  the  reference  in  §  68,  to 
the  "  improvements  mentioned  in  the  pre- 
ceding  section,"  will  legitimately  embrace 
the  improvements  mentioned  in  ^  66.  Ibid, 

3.  A  street  may  be  shown  to  exist  in  a  town 
or  cit}',  whether  incorporated  or  not,  by  a 
public  plat,  together  with  user  by  the 
public,  or  a  sale  of  adjoining  lots  bj  the 
proprietor. —  Qwynn  v.  Eoman,  201 

4.  Or,  by  proof  of  a  parol  dedication  to 
the  public,  accompanied  by  user  by  the 
public.  Ibid, 

5.  Or,  by  proof  of  acts  of  the  owner  evi- 
dencing a  dedication ;  as  by  selling  lots 
on  opposite  sides  of  a  strip  suitable  for  a 
street,  and  standing  by  and  seeing  it  used 
by  the  public.  Ibid, 

6.  Or,  by  proof  of  a  taking  by  lawful  author- 
ity for  the  public  use.  Ibid, 
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SUBROGATION. 

1.  It  is  only  in  cases  where  the  person  paying 
the  debt  of  another,  stands  in  the  relation 
of  a  surety,  or  is<:ouipelled  to  pay  in  order 
to  protect  his  own  interests,  or  in  virtue 
of  legal  process,  that  equity  substitutes 
him  in  the  place  of  the  creditor. — Bich- 
mand  et  oL  v.  Marston  et  al,^  134 

2.  A  stranger  paying  the  debt  of  another 
will  not  be  substituted  to  the  creditor's 
rights,  in  the  absence  of  an  express  agree- 
ment. Ihid. 

3.  The  purchase  money  paid  by  an  ordinary 
vendee  at  sheriff's  sale  operates  as  a  dis- 
charge, pro  tanto,  of  the  judgment,  and 
hence  he  can  not  be  substituted  to  the 
rights  of  the  creditor.  Ibid. 

4.  A  surety,  having  been  compelled  to  pay 
a  debt,  may  be  subrogated  to  the  creditor's 
rights  under  a  mortgoge  given  by  the 
principal  to  secure  the  debt — Janes  et  a/. 
V.  Tincher,  308 

SURETY. 
See  Indorser,  3. 

1.  If  one  of  several  drawers  of  a  bill  joins 
in  it  as  principal,  and  the  others  as  sure- 
ties for  him,  and  the  drawee,  with  a 
knowledge  of  these  facts,  accepts  and 
pays  it,  withoutany  funds  of  the  drawers 
in  his  hands,  there  is  an  implied  obligiktion 
on  the  part  of  all  the  drawers,  sureties 
as  well  as  principal,  to  indemnify  him; 
and  he  may  have  his  action  against  them 
all,  as  for  money  paid  to  their  use. — 
Dickerson  et  cd.  v.  Turner  et  cd.f  4 

2.  ul.  and  B.  purchased  of  C,  by  contract 
in  writing,  all  the  strawberries  that  might 
ripen  on  his  patch  during  the  season; 
and  agreed  to  pay  him  therefor  a  given 
price  on  delivery.  2>.  became  surety  for 
A.  and  B.,  by  subscribing  the  following 
agreement :  "  On  the  part  of  said  A.  and 
B.,  I  hold  myseH  with  them,  responsible 
for  their  part  of  the  above  contract"  C, 
in  pursuance  of  the  contract,  delivered 
the  berries ;  but  A.  and  B.  &iled,  on  their 
part,  to  ])ay  for  them,  and  became  insol- 
vent Suit  by  C.  against  A.^  B.  and  D. 
for  the  price  of  the  berries  delivered. 

Beld,  thKt  the  undertaking  of  the  surety 
bound  -hiaar  to  a  direct  performance  of  the 
cont)ract,  and  was,  in  effect,  that  he  or  his 
principals  would  pay  for  the  berries  on 
delivery. — Kirbyy.  StudebakeTf  45 


3.  C  might  have  demanded  the  prioe  when 
the  berries  were  delivered,  and  withheld 
them  unless  it  was  paid ;  but  he  was  not 
bound  to  do  so,  but  might  deliver  them, 
and  compel  the  payment  of  the  price  after- 
ward. Ihid. 

4.  It  was  not  necessary  to  notify  the  surety 
of  the  failure  of  the  principals  to  pay  the 
price  of  the  berries ;  but  if  any  notice  was 
to  be  given,  it  was  notice  &om  the  surety 
to  C.  to  sue  the  principals.  Ibid. 

5.  Mere  delay  in  proceedings  to  collect  the 
debt,  where  time  is  not  given  by  a  bind- 
ing agreement,  docs  not  dischai^  the 
surety.  Ibid. 

6.  Suit  by  A.,  to  enjoin  a  judgment  against 
himself  and  jB.,  upon  the  ground  tlttt  he 
was  surety  for  B.  upon  the  note  upon 
which  the  judgment  was  rendered,  and 
that  he  had  become  such  surety  in  con- 
sideration that  the  payees  had,  cotempo- 
raneously  therewith,  agreed  that  ^.,  who 
was  then  in  the  employ  of  one  of  them, 
should  be  continued  in  such  employ  nntil 
he  could,  from  his  earnings,  pay  sud 
note ;  that  B.  had  been  discharged  with- 
out cause,  &c 

Heldj  that  the  agreement  by  which  the 
note  was  to  be  paid  out  of  &e  eanuDgs 
of  B.f  not  being  in  writing,  constituted  no 
part  of  the  .contract,  and  could  not  be 
given  in  evidence,  by  the  surety,  to  vary 
its  terms ;  he  being  as  much  bound  by  the 
terms  of  the  contraot  as  was  his  principal. 
--Tucker  v.  TalboU  et  al,  IH 

7.  The  additional  bond  given  by  an  admin- 
istrator when  he  procures  an  order  for 
the  sale  of  real  estate,  being  subsidiaiy  to 
his  original  administration  bond,  and  iK)t 
a  primary  security,  the  sureties  on  such 
additional  bond  do  not  assume  the  rela- 
tion of  co-sureties  with  those  on  the  first ; 
and  hence  are  not  liable  for  oontributioD. 
—Salyers  v.  Boss  et  al^  130 

8.  It  is  only  in  cases  where  a  person  paying 
a  debt  stands  in  the  relation  of  a  surety, 
or  is  compelled  to  pay,  in  order  to  protect 
his  own  interests,  or  in  virtue  of  legal 
process,  that  equity  substitutes  him  in  the 
place  of  the  creditor.  —  Bichmand  etai-y- 
Marston  et  al.f  134 

9.  In  a  suit  against  an  administiator  and  his 
sureties,  on  his  bond,  a  genend  jadgmoot 
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18,  perhaps,  authorized  by  the  statute; 
but  if  the  judgment  should,  in  such 
case,  be  entered  as  non-repleviable  by  the 
principal,  and  repleviabl^by  the  sureties, 
the  error  is  not  available  in  the  Supreme 
Court,  where  no  motion  was  made  below 
to  correct  the  Judgment. — Bunnell  et  al.  v. 
The  StaU  ex  rd,,  iS^c,  145 

10.  Suit  upon  a  promissory  note  against 
principal  and  surety.  The  surety  an- 
swered, that  concurrently  with  the  exe- 
cution of  the  note,  the  payee  had  taken 
from  the  principal  debtor  a  mortgage  upon 
real  estate,  to  secure  the  same ;  and  asked 
that  he  be  required  to  exhaust  the  mort- 
gage security  before  taking  out  execution 
against  him.  Held,  that  the  holder  was 
entitled  to  judgment  against  both  prin- 
cipal and  surety,  and  could  not  be  required 
first  to  exhaust  the  mortgage  security. — 
Jones  et  cd.  v.  Tincher  et  ah.  308 

11.  The  surety,  having  been  compelled  to 
pay  the  debt,  might  be  subrogated  to  the 
creditor's  rights  under  the  mortgage.   Ibid. 

12.  A  surety  on  a  second,  or  additional,  bond 
of  an  administrator,  given  on  application 
of  a  former  surety  to  be  discharged,  is 
liable  for  &ilures  of  duty  od  the  part  of 
the  administrator,  occurring  after  the  exe- 
cution of  such  bond,  if  not  before;  as  for 
a  fiiilure  to  account  for  moneys  before 
that  time  received,  and  still  in  his  hands. 
— Bales  V.  The  State  ez  rel.,  cj-c,  321 

13.  In  such  case,  it  is  not  competent  for  the 
surety  to  prove  declarations  of  the  admin- 
istrator, made  before  the  execution  of  the 
second  bond,  tending  to  show  that  he  had 
converted  the  money,  then  in  his  hands, 
to  his  own  use.  lUd. 

14.  Where  notice  is  given  by  a  surety  to 
the  creditor  to  sue,  as  provided  by  the 
statute,  it  is  the  duty  of  the  creditor  to 
bring  his  suit  in  the  Ck)urt  having  juris- 
diction, the  term  of  which  will  thereafter 
first  commence. — Crafty  exeaUfyr^^^  v. 
Bodd,  380 


T. 

TAXES. 

1.  The  tax  duplicate,  being  legal  on  its  face, 
justifies  the  county  treasurer  in  holding 
property  seized  in  the  legal  collection  of 
taxes ;  and  it  is  not  necessary  for  him  to  | 


show  a  legal  assessment  of  the  taxes. — 
Ewing  v.  Rohestm  et  al.,  26 

2.  The  tax  duplicate  is  not  a  written  instru- 
ment within  the  meaning  of  §  78  of  the 
code  ;  and  a  copy  of  it  need  not  be  filed 
with  a  pleading  based  upon  or  referring 
to  it  Ibid, 

3.  Section  9  of  the  general  banking  law  of 
1852,  and  §  10  of  the  amended  law  of 
1855,  which  provide,  in  certain  contin- 
gencies, for  the  application  of  interest  ac- 
cruing on  bonds  of  the  bank  deposited  with 
the  Auditor  of  State,  to  the  redemption  of 
the  notes  of  the  bank,  construed  in  con- 
nection with  the  law  of  January  26,  1855, 
(Acts  1855,  p.  17,)  authorizing  the  au- 
ditor, in  certain  cases,  to  retain  the  inter- 
est accruing  on  the  bonds,  for  the  payment 
of  taxes  due  from  the  bank,  require  that 
the  interest^  if  needed,  should  first  go  to 
the  redemption  of  the  notes  of  the  bank  ; 
and  if  not  so  needed,  it  may  be  retained 
by  the  auditor  for  the  payment  of  taxes. 

Ibid. 

4.  The  law  authorizing  the  Auditor  of  State 
to  retain  the  interest  accruing  upon  bonds, 
for  the  payment  of  taxes,  did  not  repeal 
the  general  revenue  law,  requiring  the 
County  Treasurer  to  collect  the  taxes  of  the 
bank ;  nor  does  it  absolutely  appropriate 
the  interest,  at  once,  to  the  payment  of 
the  taxes ;  but  only  provides  a  cumulative 
remedy  and  security,  for  the  collection  of 
the  taxes.  Ibid. 

5.  Where  property  upon  which  a  lien  for 
taxes  has  attached  is  sold,  it  still  remains 
subject  to  the  lien,  and  may  be  seized  by 
the  treasurer.  ,  Ibid. 

6.  By  §  44  of  the  act  of  June  21,  1852, 
(1  R.  S.,  p.  115,)  the  appraisement  made 
under  the  law  of  Fd/ruary  13, 1851,  (Acts 
1851  p.  11,)  was  re-adopted  as  the  grand 
levy  of  the  State,  but  the  limitation  of  five 
years  was  not  revived. — Pitcher  v.  Jack- 
man  et  al.,  107 

7.  If  the  appraisement  and  valuation,  made 
under  the  law  of  1851,  had  ceased,  in 
1857,  to  be  equal  and  uniform,  the  Legis- 
lature, and  not  the  Courts,  must  provide 
the  reme<ly.  Ibid. 

8.  In  September,  1854,  The  TrusUes  of  the 
Town  of  Connersw'lle  assessed  against  the 
Bank  of  ConnersviUe  for  taxation,  the  en- 
tire capital  stock  of  the  bank.    Meldf  that 
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the  stock  in  question  was  the  property 
of  the  individual  stockholders,  and  n9t, 
in  any  sense,  the  property  of  the  corporJi- 
tion.  —  Catnvellf  Pres-i  ^c.  v.  The  Town 
of  Connersvillef  150 

9.  The  corporation  was  liable  to  be  taxed 
for  corporate  property  only,  and  the  indi- 
vidual corporators  for  the  shares  of  stock 
held  by  them,  in  the  counties  wliere  the}*^ 
respectively  resided.  Ibid. 

10.  In  the  absence  of  an  express  statute,  the 
individual  stockholders  would  be,  alone, 
liable  to  be  taxed  for  their  sliares  of  rail- 
road stock.  Ibid, 

11.  As  a  general  rule,  corporation  stocks, 
as  other  personal  property,  are  taxable 
under  our  statute,  to  the  individual  own- 
ers, in  the  counties  in  which  they  sever- 
ally reside.  Ibid. 

12.  Under  the  act  of  March  5,  1855,  a  city 
has  power  to  make  jjrovision  for  the  pay- 
ment of  a  debt  incurred  by  her  school  trus- 
tees, in  the  erection  of  school  houses,  by  a 
special  tax  only. — Nifl  et  al.  v.  Jenkinson, 

425 

13.  Township  trustees  may  levy  a  tax  to 
build  school  houses. — Jieal  v.  Jefferson 
Townshifj  431 

TIME, 

When  of  the  essence  of  contract.  See  Con- 
tract 6. 

TITLE  BOND. 

See  Vendor  and   Purcuaskr,  5,  6,  7,  8. 

TORT. 

See  Parent  and  Child,  1. 

New  trial  in  actions  of.     See  New  Trial,  8. 

TRESPASS. 

See  EviDENCK,  21.  Wabash  and  Erie 
Canal. 

1.  Where  the  plaintiff,  in  an  action  for  tres- 
pass to  land,  is  in  the  possession  and  occu- 
pancy of  the  land,  the  defendant  can  not, 
under  the  general  issue,  prove  title  in  a 
stranger,  under  whom  he  does  not  justify. 
^Beach  v.  Livey-good^  496 

2.  And  where  the  defendant,  under  such , 
general   denial,   gave   evidence    to   show 
title  in  a  third  pci-son,  but  did  not  show 
that  he  claimed  under  such  person,  the 
title  to  real  e^ftate  was  not  in  issue.     Ibid. 


USAGE. 
See  Common  Carrier,  3. 

*  USURY. 

See  Municipal  Law,  7. 

1.  A.  sold  to  B.  two  bonds  of  the  Cincinnati 
and  Chicago  Railroad  Co.,  of  $500  each, 
payable  on  the  first  of  ATay,  1859,  at  Cincin- 
nati, in  the  State  of  Ohio,  to  Joiim  McLean, 
a  citizen  of  that '  place,  with  10  per  cent 
interest ;  which,  by  the  law  of  that  State, 
was  a  legal  rate  of  interest  A.  guaran- 
teed to  B.  the  payment  of  the  bonds,  acconi- 
ing  to  their  tenor.  Subsequently,  and 
before  the  maturity  of  the  bonds,  A  took 
them  up,  substituting  his  own  agreement 
to  pay  to  B.  the  principal  and  interest  of 
the  bonds;  as  by  his  guaranty  he  was 
already  bound  to  do,  in  case  of  default  by 
the  company.  Held,  that  the  bonds  being 
payable  in  Ohio,  are,  at  common  law,  to 
be  regarded  as  made  in  that  State ;  and 
that  our  statute,  which  provides  that  rail- 
road companies  may  dispose  of  their  bonds 
at  such  rate  of  interest  as  is  allowed  by 
the  laws  of  the  State  where  such  contract 
is  made,  (R.  S.  1852,  vol.  1,  p.  417,)  has 
not  changed  this  rule  as  to  railroad  com- 
^nies.'-^Butlei'  et  al.  v.  Kigerton,         15 

2.  The  reservation  of  10  per  cent,  interest 
in  the  bonds  being  valid,  and  not  usurious, 
by  the  laws  of  0/wV),  the  guaranty  of  A. 
was  also  valid ;  and  the  agreement  sued  on 
being  merely  substituted  as  a  securi^, 
was  not  tainted  with  usurj*.  Ihid, 

3.  In  reality,  the  instrument  sued  on 
amounts  only  to  an  agreement  to  pay  a 
given  sum  of  ntoney ;  being  the  amount  of 
principal  and  interest  of  the  bonds.     Ibid. 

4.  Our  statute  fixing  the  legal  rate  of  inter- 
est, Arc,  (1  R.  8.  1852,  pp.  843,  344.)  was 
not  intended  to  inhibit  a  party  firom  bar- 
ing two  prices  for  his  property — one  a  cash 
price,  and  the  other  a  time  price;  but  if  a 
price  is  agreed  upon,  and  time  is  given,  no 
greater  rate  of  interest  than  the  statute 
allows  can  legally  be  contracted  for.^ 
Borum  v.  Fonts  et  ah,  x       ^ 


.  5.  Under  our  statute,  usury,  or  illegal  inter- 
est, may  exist  without  the  actual  loan  of 
money.  I^' 

6.  Where  a  mortgagor  appears  to  the  ac- 
tion to  foreclose,  and  pleads  usuxy  in  the 
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tmnstction,  his  yendee  of  the  mortgaged 
premises,  with  his  coDseDt,  may  assume 
the  same  defense.  Ibid. 

7.  If  the  maker  of  a  promissory  note,  tainted 
with  usury,  procures  a  third  person  to  pay 
the  note  for  him,  and  gives  to  such  person 
a  new  note  for  the  amount  thus  paid,  he 
can  not,  in  a  suit  upon  such  note,  set  up 
the  usury  in  the  original  note. — Pence  v. 
Chfi'simcm,  257 

8.  An  amount  added  to  a  note,  in  consider- 
ation of  forbearance,  must  be  regarded  as 
interest,  though  the  parties  may  not  so 
understand  it — Beed  v.  Eelm,  428 

VALUATION. 
.  See  Appraisement. 

VARIANCE. 

Bettveen  allegations  of  indictment^  and  proof. 
See  Cbiuinal  Law,  13. 

VENDOR  AND  PURCHASER. 

See  Evidence,  11.  Vendor's  Lien,  1,  2,  3. 
Pre-emption,  1. 

1.  Where  land  is  conveyed,  with  full  cove- 
nants, but  is  at  the  time  in  possession  of 
a  tenant,  a  parol  agreement  to  accept  the 
deed  and  the  tenant's  posses.sion, 'as  the 
possession  of  the  purchaser,  is  valid ;  and 
such  an  agreement  will  be  inferred,  noth- 
ing appearing  to  the  contrary,  where  the 
purchaser  has  full  knowledge  of  the 
tenancy  and  the  rights  of  the  tenant. — 
I*age  v.  LasMey,  152 

2.  In  such  cases  the  vendor  is  entitled  to  all 
rent  past  due  at  the  time  of  sale,  and  the 
vendee  to  all  that  falls  due  afterward. 

Ibid, 

3.  If  real  estate  be  conveyed  by  an  errone- 
ous description,  the  purchaser  Is,  after  the 
vendor's  death,  bound  to  accept  the  con- 
veyance of  bis  heirs,  or  of  a  commissioner, 
in  correction  of  such  mis-desciiption. — 
Leslie  v.  Slasher  et  alt  166 

4.  In  case  of  a  want  of  title  to  one  of  several 
tracts  of  land  sold,  if  the  contract  was  for 
a  gross  sum  for  all  the  land,  without  set- 
ting a  specific  value  on  each  tract,  the 
deduction  must  be  in  proportion  to  its 
relative  value  and  importance,  when  taken 
in  connection  with  the  whole. — Wiley  v. 
ffotoardf  169 


5.  It  is  no  defense  to  a  note  given  for  the 
purchase  money  of  land,  and  payable 
before  the  time  for  the  making  of  the  deed, 
that  the  vendor  had  no  title  to  the  land. 

Ibid. 

6.  A  purchaser  of  land  by  title  bond,  can 
not  treat  the  contract  as  void,  on  the 
ground  of  fraud,  so  long  as  he  holds  pos- 
session of  the  land,  and  retains  his  bond. 

Ibid. 

7.  Fraud,  without  damage,  gives  no  cause 
of  action;  and  the  prolttlHlity  that  a 
vendee  of  lands  vrill  not  be  able  to  pro- 
cure a  title,  when  the  time  arrives  at  which 
he  will  be  entitled  to  receive  it,  is  not  the 
subject  of  present  compensation  in  dam- 
ages. Ibid. 

8.  The  Courts  may,  on  proper  application, 
enjoin  the  collection  of  purchase  money, 
until  a  valid  title  is  procured  by  the 
vendor,  though  the  want  of  such  title 
can  not  be  pleaded  in  bar,  by  the  vendee, 
to  an  action  for  the  purchase  money,  be- 
fore the  time  for  the  making  of  a  convey- 
ance. Ibid, 

9.  A  grantee  of  lands,  having  accepted  a 
conveyance  and  taken  possession  under 
it,  can  not,  while  he  retains  such  posses- 
sion, justly  refuse  to  pay  for  it — Culbert- 
son  et  ah  v.  Parker,  234 

10.  A.  devised  certain  real  estate  to  B.,  on 
condition  that  he  would  support  C.  during 
her  natural  life.  Afterward  C7.  married, 
and  refused  to  receive  further  aid  from 
B.,  and,  as  the  heir  of  A.,  conveyed  the 
land.  Suit  by  her  vendee,  «gainst  the 
vendee  of  j8.,  to  recover  the  land.  Edd, 
that  G.  could  not  convey,  until  after  en- 
try, for  condition  broken. — Boone  v.  Tip- 
ton,  270 

11.  She  waived  performance  of  the  condi- 
tion by  refusing  to  receive  aid.  Ibid. 

12.  Suit  for  the  last  installment  of  the 
purchase  money  of  real  estate.  Answer : 
that  the  vendor  had  no  title.  No  evi- 
dence was  given  in  reference  to  the  title  ; 
but  it  appeared  that  the  defendant  was 
then  in  possession  under  his  purchase. 
Eeldj  that  this  evidence  was»  prima  facie^ 
sufiScient  to  support  the  plaintiff's  action, 
and  threw  the  burden  of  proof  upon  the 
defendant — Eant  v.  UUeTt  318 

13.  Suit  upon  a  promissory  note.  Answer : 
that  the  note  was  given  for  the  price  of 
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land;  and  a  part  of  the  consideration 
thereof,  was  the  delivery  of  the  posses- 
sion of  said  land,  bj  the  vendor,  which 
he  had  refused  to  do,  and  had  brought 
suit  to  annul  the  contract  Edd,  that 
the  answer  was  bad,  for  not  averring  that 
the  suit  to  annul  the  contract  for  the  sale 
of  the  land  was  instituted  before  the  suit 
upon  the  note,  or  that  in  the  former  suit 
there  was  any  effort  to  affect  the  payment 
of  the  note. — Stawe  v.  Weir^  341 

14.  A.  sold  to  B.,  by  executory  contract, 
certain  real  estate ;  but,  before  the  pay- 
ment was  to  be  made  and  a  deed  executed, 
B.  notified  A.,  in  writing,  that  he  would 
not  perform  the  contract  Suit  by  A.  for 
damages.  Held^  that  the  damages  which 
A,  might  have  sustained  by  reason  of 
his  inability  to  perform  other  bargains, 
made  on  the  &ith  of  B's  performance  of 
his  contract,  were  too  remote  to  be  allow- 
ed ;  especially  in  the  absence  of  fraud. — 
Lewis  v.  Zee,  499 

15.  It  was  not  competent  for  B.  to  prove 
that  other  persons  had  offered  to  pur- 
chase the  land,  soon  after  he  declined 
taking  it,  at  the  same  price  he  was  to 
pay.  Ihid, 

16.  On  the  fiulure  of  B,  to  perform  his  con- 
tract, he  became  liable  to  A.  for  the  differ- 
ence between  the  then  value  of  the  land 
and  the  contract  price.  lUd. 

17.  Had  A.  proceeded  for  a  specific  perform- 
ance, the  amount  of  his  recovery  must 
have  been  the  purchase  money,  with  inter- 
est;  to  be  enforced— ^r*^,  by  sale  of  the 
land,  and  second ^  by  execution,  against  B,^ 
for  the  balance.  Ihid. 

18.  In  determining  the  value  of  the  land, 
the  general  cash  value  must  be  taken; 
and  not  its  value  for  a  particular  purpose, 
or  on  time.  Ihid. 

VENDOR'S  LIEN. 

How  enforced.  See  Vendor  and  Pub- 
chaser,  17. 

1.  A  lease,  for  a  term  of  years,  is  personal 
property ;  and  the  vendor  of  such  prop- 
erty has  no  general  lien  for  unpaid  pur- 
chase money,  after  he  has  parted  with  the 
possession. —  Cade  v.  Broumlee,  369 

2.  Under  the  code,  a  vendor  of  real  estate 
may  enforce  his  lien  for  purchase  money, 
without  having  first  obtained  a  judgment 
at  law;  but,  if  he  should  resort  to  his 


legal  claim  first,  he  does  not  thereby  waive 
his  right  ultimately,  if  necessary,  to  resort 
to  his  equitable  remedy  against  the  prop- 
erty.—i)tA^  et  al.  V.  Mitchell  etal,  ^ 

3.  A  vendor's  lien  is  waived  by  accepting 
personal  security  on  a  note  given  for  tU 
purchase  money  of  land,  whether  such 
security  is  given  in  pursuance  of  the  con- 
tract of  sale,  or  by  subsequent  agreement; 
unless  such  security  is  taken  for  a  pur- 
pose which  shows  that  the  equitable  lien 
is  not  thereby  waived.  Ibid. 

VENUE. 

Where  the  cause  alleged  for  a  change  of 
venue  has  no  reference  to  the  judge  pre- 
siding, the  decision  of  the  motion  may 
rightly  be  held  over  till  the  issues  are 
closed. — Matlock  v.  Fry  et  a7.,  483 

VERDICT.       . 

1.  Though  the  Supreme  Court  may  be  of 
opinion,  that,  sitting  as  jurors,  they  would 
have  found  the  facts  of  a  case  differently, 
yet  the  well  settled  rule  of  that  Court  is 
against  disturbing  a  verdict. — Barbeeetal. 
V.  LatoSf  109 

2.  A  verdict  will  not  be  set  aside  on  the 
ground  of  surprise,  on  motion  of  a  party 
whf  entered  upon  trial  without  objection, 
and  failed  to  make  the  alleged  surprise  the 
ground  of  an  application  for  a  continu- 
ance.— Orant  et  ai.  v.  Pop^'oy,  311 

3.  AfiSdavits  of  jurors  may  be  received  to 
sustain,  but  not  to  impeach,  their  verdict. 
-^Bradford  v.  The  State,  347 


W. 

WABASH  AND  ERIE  CANAL. 
See  EviDENCK,  24. 

WAIVER. 
See  Loer  v.  Showalter,  339. 

Of  defect  in  replevin  hand.    See  Replevin,  3. 

Of  defect  in  service  of  process  by  fiiing  i^ 
miirrer.     See  Demurrer,  7. 

Of  vendor's  lien.     See  Vendor's  Lien,  3. 

WIFE. 
See  Husband  and  Wife, 
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WILLS. 

1.  The  Common  Pleas  Courts  hare  origtna], 
exclusive  jurisdiction  of  all  suits  inyolring 
the  validity  of  wills. — Qoodiich  v.  Posey ^ 

392 

2.  Under  R.  S.  1843,  p.  499,  Circuit  Courts 
had  concurrent  jurisdiction  with  Probate 
Courts,  in  suits  to  contest  the  vaUditj  of 
wills.  Ibid, 

WITNESS. 

1.  Suit  against  a  justice  of  the  peace  and 
his  sureties,  on  his  official  bond,  for  fiiilure 
to  pay  over  money  collected.  The  justice 
was  defaulted :  the  sureties  answered,  and, 
on  the  trial,  offered  to  prove  by  their  prin- 
cipal, that  the  claim  for  which  suit  was 
brought  was  not  left  with  him  in  his 
official  character,  but  merely  as  an  agent 

Held,  that  as  this  was  a  joint  suit,  upon 
a  joint  and  several  bond,  and  the  testi- 
mony proposed  tended  to  prove  that  there 
was  no  cause  of  action  against  the  defend- 
ants, or  either  of  them,  it  was  matter 
in  which  they  were  all  interested,  and 
could  not  therefore  be  proved  by  a  co- 
defendant — King  et  ah  v.  The  Stale  ex. 
ret.,  4^.,  64 

2.  Under  2  R.  S.  1852,  p.  97,  §  302,  a  co- 
defendant  may  be  called  as  a  witness,  but 
can  not  be  examined  touching  any  matter 
in  which  ho  is  alike  interested  with  the 
other  defendants.  Ibid. 

3.  The  fact  that  the  co-defendant  had  been 
defaulted  could  not  vary  the  case ;  be- 
cause, if  there  was  no  breach  of  the  con- 
tract (the  bond)  there  could  be  no  cause 
of  action,  and  so  no  recovery,  even  on  a 
default  lUd, 

4.  A  sheriff  is  not  a  proper  party  defendant 
in  a  suit  to  set  aside  a  sale  of  real  estate 
made  by  him  on  execution ;  and,  if  joined 


I     as  such,  his  name  may,  on  the  trial,  be 

stricken  out  on  motion,  and  he  produced 

.  as  a  witness  for  the  purchaser,  to  prove 

the  steps  taken  in  the  sale. — Draper  v. 

Vanhom^  155 

5.  Wliere  several  persona  are  sued  jointly, 
as  partners,  and  one  of  them  answers 
separately,  denying  that  he  was  a  part- 
ner, his  co-defend«ats  are  competent  wit- 
nesses as  to  such  defense ;  as  it  is  not  a 
matter  in  which  such  co-defendants  are 
jointly  interested  or  liable,  with  him,  and 
does  not  go  to  defeat  a  recovery  against 
them.— JJMjfefl  rf  al  v.  Wodf  et  a/.,    204 

6.  But  if  the  contract  sued  upon  is  admitted 
by  the  answer,  and  a  defense  set  up  which 
would  defeat  the  action  as  to  all  the  de- 
fendants, such  co-defendants  are  not  com- 
petent witnesses  to  establish  the  defense. 

Ihid, 

7.  In  a  prosecufJon  for  riot,  one  defendant, 
being  on  his  trial  separately,  may  intro- 
duce his  co-defendants  as  witn^ses  in 
his  behalf.— T^  8taU  v.  Spencer,        249 

WRIT. 
See  Attachment,  3,  4,  5. 

1.  An  officer  should  be  permitted,  on  leave 
asked  of  the  Court,  to  so  amend  his  return 
to  a  writ  as  to  show  the  actual  manner  of 
service. — Jackaon  v.  Ohio,  4^.  Railroad 
Co.,  192 

2.  At  common  law,  a  writ  to  be  executed 
on  the  person  could  not  run  beyond  a 
term ;  and  under  our  statutes,  the  forms 
prescribed  for  such  writs  require  service 
before,  and  a  return  at^  the  next  term. — 
WiU  V.  Whitney,  194 

3.  Writs  of  attachment  do  not  fall  within 
this  rule,  but  may  run  until  executed ;  or, 
at  least,  until,  by  reasonable  diligence, 
they  might  be  executed.  Ihid. 


END  OP  VOL.  XV. 
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